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CouBT  OF  Appeals,   ) 
January  16,  1913.      \ 

During  the  session  of  the  Court  today  the  following  pro- 
ceedings were  had : 

Attobney-Generai.  Poe  said : 

If  the  Court  pleases :  We  are  assembled  here  today  to  pay 
tribute  to  the  memory  of  a  distinguished  man,  a  former 
Attorney-General  of  the  State,  Isidor  Rayner,  who  passed 
into  the  Valley  of  the  Shadow  of  Death  on  the  morning, 
November  25th,  1912. 

But  few  of  the  citizens  of  the  State  have  received  greater 
and  more  numerous  honors  at  the  hands  of  the  people  than  he. 

At  the  early  age  of  twenty-seven  he  was  elected  a  member 
of  the  House  of  Delegates  from  Baltimore  City. 

In  1886  he  was  sent  again  to  the  Legislature,  this  time 
to  a  higher  position,  the  State  Senate. 

For  three  terms  he  served  in  the  National  House  of  Eepre- 
sentatives. 

From  1899  to  1903  he  filled  the  oflSce  of  Attorney-General 
of  the  State. 

From  March,  1905,  down  to  the  time  of  his  death  he  rep- 
resented the  State  in  the  Senate  of  the  United  States. 

In  each  of  these  public  positions  he  displayed  abilities  of 
the  highest  order  and  a  most  zealous  and  scrupulous  r^ard 
for  the  true  and  best  interests  of  the  whole  people,  so  that 
each  new  honor  seemed  a  fitting  reward  for  the  services  that 
he  had  rendered. 
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Although  a  lawyer  of  distinguished  ability,  a  fact  better 
known  to  none  than  to  members  of  this  Court  before  which 
he  appeared  on  so  many  occasions,  Mr.  Eayner  was  especially 
qualified  and  equipped  for  public  life,  and  it  was  in  that 
field  of  labor  that  he  attained  his  chief  successes,  acquired  his 
greatest  reputation  and  reached  the  pinnacle  of  his  fame. 

Nature  had  been  generous  to  him  in  the  bestowal  of  her 
gifts  and  Fortune  smiled  upon  him  in  such  a  way  that  finan- 
cial worries  were  never  present.  He  was  better  able,  there- 
fore, to  follow  where  inclination  and  ambition  called.  We 
find  him  while  at  the  University  of  Virginia,  not  yet  twenty- 
one,  an  ardent  student  of  history,  political  economy  and  poli- 
tics, and  early  giving  promise  of  that  great  oratorical  power 
for  which  he  afterwards  became  so  justly  famous.  Dwelling 
for  four  years  within  sight  almost  of  Monticello,  Jefferson's 
inspiring  home,  is  it  any  wonder  that  he  drank  deep  of  the 
wisdom  of  that  apostle  of  democracy,  and  throughout  his 
entire  life  remained  true  to  the  eternal  principles  of  govern- 
ment as  expounded  by  that  master  mind. 

Mr.  Rayner  was  essentially  a  student.  The  recreations 
that  appeal  to  most  men  beckoned  to  him  in  vain.  His  time 
was  divided  between  his  work  and  his  family  and  he  was 
faithful  and  devoted  to  each.  Mr.  Eayner  was  a  national 
character  and  his  reputation  was  national,  and  deservedly  so. 
His  defense  of  Admiral  Schley,  undertaken  without  reward 
or  hope  of  reward,  solely  in  order  that  he  might  help  to 
right  a  public  wrong  that  had  been  done  a  gallant  sailor 
and  brave  gentleman,  has  stamped  him  as  one  of  the  greatest 
orators  of  his  generation. 

In  his  debates  in  Congress  while  a  member  of  the  House 
cf  Representatives,  although  at  that  time  but  36  years  of 
age,  he  displayed  such  power,  knowledge  and  resource  that 
Henry  Watterson  wrote  of  him  as  the  coming  statesman  of 
the  future. 

Fifteen  years  later  as  a  member  of  the  United  States 
Senate  he  verified  the  correctness  of  that  prediction  and  at 
once  took  his  place  among  the  leaders  of  that  renowned  body 


Digitized  by 


Google 


.  m  MEMORIAM.  xxxi 

and  retained  it  until  his  death.  He  was  a  statesman  in  tlie 
tmest  and  best  sense  of  the  word. 

His  concern  was  the  welfare  of  the  whole  people. 

Hi  a  career  reflected  great  credit  upon  the  State  he  so 
faithfully  represented,  and  in  his  death  both  the  State  and 
nation  suflFered  a  grievous  loss. 

As  a  mark  of  respect,  I  move  that  your  Honors  will  direct 
that  appropriate  minutes  of  these  proceedings  be  entered 
upon  the  records  of  this  Court  and  that  such  further  action 
be  taken  as  to  your  Honors  may  seem  fitting. 


Ex- Judge  Pearce  spoke  as  follows : 

May  it  please  your  Honors: 

When,  nearly  three  years  ago,  the  representatives  of  the 
Bar  of  Maryland  were  assembled  in  this  chamber  to  honor 
the  memory  of  William  Pinkney  Whyte  and  John  Prentiss 
Poe,  his  Honor  Chief  Judge  Boyd  took  occasion  to  use  these 
words: 

"Some  years  ago  it  was  determined  that  it  was  best  not 
to  have  public  exercises  in  this  Court  in  memory  of  deceased 
members  of  the  Bar,  as,  unless  it  was  done  in  all  instances, 
gome  imvdse,  if  not  invidious,  distinctions  might  seem  to  be 
made.  But  when  it  is  remembered  that  William  Pinkney 
Whyte  and  John  Prentiss  Poe  were  not  only  distinguished 
members  of  this  Bar,  but  were  Attorneys-General  of  the  State, 
and  hence  closely  connected  with  the  Judiciary  department 
of  our  State  Gk)vemment,  we  are  assured  that  the  action  of 
the  Court  in  suggesting  that  these  exercises  be  held,  will  meet 
with  the  approval  of  the  Bar  as  well  as  of  the  State  at  large." 

I  believe  that  the  practice  thus  referred  to  is  regarded  by 
the  Bar  as  eminently  wise,  and  that  time  will  approve  its 
wisdom.  Since  those  words  were  uttered,  there  have  passed 
away  just  a  score  of  active  and  honored  members  of  this  Bar. 
Among  them,  one,  I  believe,  is  universally  conceded  leader, 
whom  all  yearned  to  honor  in  this  presence ;  but  happily  the 
language  of  public  eulogy  is  not  the  only  medium  for  the 
assurance  of  honor  and  reverence  for  the  dead;  their  best 
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recognition  is  in  the  silent  but  heartfelt  worship  of  those 
who  have  survived  them. 

Isidor  Rayner  was  not  only  a  distinguished  member  of 
tliis  Bar,  but  a  distinguished  Attorney-General  of  the  State, 
and  thus  within  the  rule  which  permits  us  the  privilege  of 
this  meeting.  He  was  bom  April  11th,  1850,  and  attended 
a  private  school  in  Baltimore  until  his  fifteenth  year,  when 
he  entered  the  University  of  Virginia,  pursuing  for  three 
years  the  academic  courses,  embracing  the  ancient  and  mod- 
ern languages,  history,  literature,  mental  and  moral  philoso- 
phy, and  mathematics,  but  confining  himself  to  the  law  course 
during  the  fourth  year.  While  there  he  established  a  high 
reputation  as  an  orator  and  debater  in  an  atmosphere  where 
oratory  and  debate  had  long  been  cultivated  upon  a  high 
plane.  After  leaving  the  imiversity  in  the  siunmer  of  1869, 
he  pursued  hh  law  studies  for  a  time  in  the  office  of  Brown 
&  Brune  and  later  at  the  University  of  Maryland,  from 
which  he  was  graduated  in  1870,  and  was  admitted  the  same 
year  to  practice  in  the  Courts  of  Baltimore  City.  There  he 
f-peedily  took  high  rank  and  was  admitted  to  the  Bar  of  this 
Court  November  21st,  1873 ;  his  first  case  here  is  reported  in 
40th  Md.  (Kin-g  v.  Clogg)  and  his  latest  (Cull  v.  Wheltle) 
in  114th  Md.,  nearly  one  hundred  in  all. 

His  practice  ranged  through  almost  every  branch  of  the 
law,  and  he  was  at  home  in  all.  Among  his  most  frequent 
adversaries  were  such  leaders  of  the  Bar  as  Wallis,  Whyte, 
Marshall,  Cowen,  Poe,  Fisher  and  Walsh,  and  he  never  failed 
to  prove  himself  a  foeman  worthy  of  their  steel.  An  emi- 
nent member  of  the  Bar  at  this  time,  on  a  former  occasion 
similar  to  the  present,  said :  "One  cannot  expect  to  be  much 
in  public  life  and  expect  to  acquire  and  retain  an  exact 
knowledge  of  those  legal  principles  which  require  assiduous 
and  exclusive  attention."  This  has  appropriate  reference  as 
well  to  Mr.  Kayner,  as  to  the  distinguished  lawyer  to  whom 
the  speaker  referred,  and  we  may  therefore,  without  detract- 
ing from  the  great  ability  of  Mr.  Rayner,  say  in  the  lan- 
{.niage  of  the  same  speaker:  "In  the  field  of  technical  law, 
tlierefore,  he  was  not  pre-eminent.     But  in  the  broad  field 
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of  law  which  touches  human  nature  and  fundamental  rights, 
he  was  a  master,  and  a  great  one."  His  briefs  were  replete 
with  solid  learning,  going  to  the  heart  of  the  case,  and  he 
supplemented  them  in  oral  argument  with  great  power  of 
statement  and  close  reasoning  and  with  an  eloquence  which 
compelled  equal  admiration  and  caution  from  those  to  whom 
his  argument  was  addressed.  He  spoke  habitually  with 
marked  nervous  Energy  of  action,  and  vehemence  of  utter- 
ance, and  with  extraordinary  rapidity;  but  this  never  pre- 
vented the  choice  of  words  most  appropriate  to  the  thought, 
nor  marred  the  perfect  distinctness  of  his  enunciation. 

He  was  elected  Attorney-General  of  Maryland  in  Novem- 
ber, 1899,  and  served  until  December,  1903.  During  that 
period  he  argued  twenty-two  cases  here  in  that  oflScial  capa- 
city, winning  all  but  four  of  these,  and  leaving  a  record  of 
exceptional  brilliancy  and  of  substantial  service  to  the  State. 
Many  of  these  cases  involved  important  questions  of  consti- 
tutional law,  in  which  field  he  was  regarded  as  especially 
strong.  Among  the  most  important  of  these  cases  in  results 
to  the  State,  were  Cumberla/nd  wnd  Pa.  R,  R.  v.  State,  92 
Md.,  in  which  the  State  tax  upon  the  gross  receipts  of  rail- 
roads chartered  by  the  State,  was  upheld,  sustaining  a  judg- 
ment of  76,000  and  securing  to  the  State  that  permanent 
and  important  source  of  revenue;  also  Northern  Central 
Railway  v.  Hermg,  93  Md.,  affirmed  in  186  U.  S.,  in  which 
the  annuity  of  $90,000  payable  by  the  Railway  to  the  State 
was  held  not  liable  to  redemption  at  the  pleasure  of  the  Rail- 
way, thus  preserving  to  the  State  its  most  valuable  single 
asset.  Whether  regard  be  had  to  his  reputation  as  a  general 
practitioner,  or  to  his  official  record  as  Attorney-General,  he 
will  be  ranked  by  the  profession  as  among  the  foremost 
lawyers  of  his  day,  and  as  a  worthy  successor  to  the  great 
lawyers  of  the  past  in  Maryland  whose  light  still  illumines 
our  pathway.  But  Mr.  Rayner's  distinction  was  not  in  law 
fJone.  He  early  evinced  aspirations  for  public  life,  and  upon 
his  entrance  into  the  field  of  politics  gave  unmistakable  evi- 
dence of  his  capacity  for  high  service  in  a  legislative  body. 
He  was  elected  to  the  House  of  Delegates  of  Maryland  in 
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1878,  and  to  the  Senate  of  Maryland  in  1885,  where  he 
served  upon  the  Judiciary  Committee.  He  resigned  his 
seat,  however,  early  in  his  term,  and  in  1886  he  was  elected 
a  member  of  the  50th  Congress  serving  upon  the  Committees 
of  Foreign  AflFairs,  and  Interstate  and  Foreign  Commerce. 
He  was  defeated  for  re-election  to  the  5l8t  Congress,  but  was 
elected  to  the  52nd  and  53rd  Congress,  serving  in  both  on 
the  Conunittees  of  Foreign  Affairs,  and  Coinage  and  Weights 
and  Measures.  He  was  not  a  candidate  thereafter,  and  de- 
voted himself  to  his  law  practice  until  1904,  when  he  was 
elected  to  the  United  States  Senate  to  succeed  Hon.  Louis  F. 
McComas,  and  was  re-elected  in  1910  for  the  term  beginning 
March  4th,  1911. 

The  death  of  Senator  Rayner,  occurring  just  as  the  Execu- 
tive Department  of  our  Go>-ernroent  is  about  to  be  delivered 
by  one  great  political  party  co  another,  of  which  the  deceabei 
Senator  was  an  honored  exponent,  and  when  it  is  not  yet 
known  by  which  party,  or  by  what  school  of  thought  in 
cither  party,  the  Senate  is  to  be  controlled,  must  to  our 
human  apprehension,  seem  untimely.  He  had  not  yet  reached 
the  age  of  63.  He  was  possessed  of  great  powers  of  mind, 
^nd  great  gifts  for  the  effective  use  of  those  powers  for  good. 
He  was  occupying  a  public  position  of  great  honor  and  re- 
sponsibility with  credit  to  himself  and  the  State.  His  second 
term  in  the  Senate  of  the  United  States  would  not  have  ex- 
pired until  March  4th,  1917,  covering  the  full  period  of  the 
new  administration,  upon  which  the  growing  burden  of  exec- 
utive authority  and  responsibility  is  to  be  devolved,  and 
which  will  stand  in  need  of  the  patriotic  advice  of  the  wisest 
and  most  experienced  men  of  both  parties. 

Until  very  recently.  Senator  Rayner  was  apparently  in 
perfect  health.  That  he  was  in  full  possession  of  all  his 
faculties  of  mind  there  is  ample  evidence  in  the  splendid 
part  he  bore  in  the  great  debate  in  the  City  of  Baltimore 
during  the  recent  Presidential  campaign,  with  Bourke  Coch- 
ran, an  acknowledged  master  of  logic  and  political  oratory. 
With  the  problems  of  Government  which  now  confront  him 
who  aspires  worthily  to  fill  a  seat  in  the  Senate  of  the  United 
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States,  it  can  be  said  with  exact  truth,  that  he  was  by  talent, 
temperament,  deep  study,  and  long  practical  experience,  espe- 
cially fitted  to  deal  in  such  a  body  as  the  Senate,  and  there 
seemed  to  lie  before  him  many  years  of  continued  usefulness 
in  the  service  of  his  State  and  country.  But  his  death  re- 
minds us  once  more,  that  "Death  hath  all  seasons  for  its 
own,"  and  that  there  is  no  human  life  necessary  to  the 
imfolding  of  the  purposes  of  God. 

This  is  not  the  time  or  place  to  review  his  career  as  a 
public  man.  He  was  ambitious,  but  he  was  patriotic,  and 
his  patriotism  went  before  his  ambition.  He  devoted  his 
whole  time  and  strength  to  the  duties  of  his  great  office,  and 
he  was  always  ready  to  do  battle  for  the  principles  he  pro- 
fessed, and  to  maintain  right  and  redress  wrong.  His  de- 
fence of  Admiral  Schley  from  the  cruel  aspersions  upon  his 
conduct  in  our  war  vdth  Spain,  was  a  signal  proof  of  his 
patriotic  and  generous  heart,  and  a  splendid  exhibition  of 
courage  and  skill  as  an  advocate,  in  the  discharge  of  a  duty 
assumed,  and  the  records  of  the  Senate  will  attest  the  fidelity 
with  which  he  met  there  the  duties  imposed  by  his  oath. 

One  who  had  observed  him  closely,  and  knew  him  well, 
has  said  that  in  the  Senate  "he  represented  debate  in  the 
highest  sense — the  frank  and  ai^umentative  expression  of 
thought  on  public  aflFairs — and  that  his  career  there  is  illumi- 
nated by  his  consistent  maintenance  of  the  nobler  standards 
of  debate,  and  by  the  keen  sense  of  justice,  the  reverence  for 
the  rights  of  man,  the  intuitive  power  of  sweeping  aside  non- 
essentials and  getting  at  the  heart  of  the  issue,  which  made 
him,  both  in  the  parliamentary  and  the  ethical  sense,  one  of 
the  foremost  statesmen  of  his  time.". 

We  may  not  know  what  were  the  thoughts  of  the  dying 
statesman  as  his  eyes  were  for  the  last  time  consciously 
turned  to  the  sun  in  heaven,  but  I  would  fain  believe  that 
he  was  at  peace  with  Qod  and  man,  and  his  last  thought 
was  a  whispered  prayer  for  the  safety,  honor  and  welfare 
of  his  country. 
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Mb.  George  Whitelock  said: 

We  are  met  to  take  cognizance  of  a  personality  whose  char- 
acteristics were  as  vivid  as  they  were  varied,  to  pay  tribute 
to  our  friend  who  for  a  generation  occupied  as  Maryland 
lawyer  and  statesman  a  high  place  in  forum  and  in  senate. 
It  is  appropriate  that  we  should  thus  set  apart  an  occasion 
for  the  expression  of  appreciation  of  Senator  Rayner's  nota- 
ble services  to  the  profession,  the  Commonwealth  and  the 
Republic.  A  native  of  Baltimore,  Isidor  Rayner  was  admit- 
ted to  the  Bar  of  this  Court  on  November  21,  1873,  when 
only  23  years  of  age,  manifesting  in  youth  the  signal  ability 
which  bore  him  to  ultimate  eminence.  His  legislative  suc- 
cesses were  achieved  in  both  branches  of  the  General  Assem- 
bly of  Maryland,  as  well  as  in  the  House  of  Representatives 
and  the  Senate  of  the  United  States.  His  attainment  of  the 
Attomfy-Generalship  of  the  State  was  the  logical  result  of 
professional  distinction  and  forensic  triumph,  alike  before 
judge  and  jury. 

Xinety  cases  in  the  Court  of  Appeals,  covering  a  wide 
range  of  jurisprudence,  civil  and  criminal,  attest  his  versa- 
tility and  his  mastership  of  juristic  science  and  procedure. 

In  his  very  first  appeal,  October  Term  1873,  Mr.  Rayner 
reversed  the  ruling  of  a  lower  Court,  which  had  admitted  as 
against  a  firm  debtor  the  entries  in  books  of  account  made  by 
a  deceased  partner  of  the  plaintiff,  and  thus  secured  the 
restriction  of  the  rule  of  legal  admissibility  of  such  evidence 
to  entries  made  by  disinterested  persons.  In  the  winning  of 
that  first  contest,  he  displayed  the  keen  apprehension  of  l^al 
principles  which  never  failed  him.  Xo  lawyer  ever  said  that 
Isidor  Rayner  had  missed  the  essential  point  of  a  case. 

Other  instances  in  this  Court  typical  of  his  efficient  activ- 
ity were  his  brilliant  success  in  behalf  of  taxpayers  of  Anne 
Anmdel  County  to  set  aside  the  county's  subscription  of 
$200,000  to  stock  of  the  Drum  Point  Railroad ;  the  imbroken 
series  of  his  victories  as  counsel  for  the  State  over  the  Xorth- 
ern  Central  Railroad  in  two  courts  of  Maryland  and  the 
Supreme  Court  of  the  United  States  while  resisting  the  rail- 
load's  attempt  to  redeem  the  half-century  old  annuity  paya- 
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Ue  to  the  State;  his  argument  in  1902  for  an  immediate  sale 
of  the  Chesapeake  &  Ohio  Canal;  the  establishment  of  the 
gambling  quality  of  the  trading-stamp  transaction  in  Haw- 
kins' case ;  the  prevention  of  the  crossing  of  navigable  waters 
by  an  incorporated  railroad  without  express  authority  of  the 
General  Assembly,  and  his  enjoining  the  collection  of  an 
illegal  tax  in  territory  annexed  to  the  City  of  Baltimore. 

Isidor  Rayner's  intellectual  ambition  was  boundless;  his 
industry  unflagging;  his  thirst  for  knowledge  insatiable.  He 
permitted  no  miasma  of  prejudice  to  becloud  the  processes  of 
his  vigilant  intellect,  maintaining  at  all  times  the  right  of  the 
reason  to  reason.  His  was  not  the  spirit  of  Mephistopheles 
which  denies,  but  that  of  the  philosopher  which  analyzes  and 
resolves.  He  pondered  the  lessons  and  cited  the  precedents 
of  history,  and  he  read  and  reread  the  speeches  of  the  great 
.orators  of  all  time.  The  metaphysical  trend  of  his  thought 
inclined  him  to  Spinoza,  Haeckel,  Bacon,  Huxley  and  Des- 
cartes. I  remember,  too,  his  youthful  enthusiasm  for  the 
scholarly  Buckle  and  the  affluent  History  of  Civilization. 
Nor  may  I  be  unmindful  of  the  deeply  religious  note  in  his 
nature,  perceived  long  years  ago. 

Linguistic  study  was  Isidor  Rayner's  early  passion.  The 
University  of  Virginia  certified  to  his  proficiency  in  Anglo- 
Saxon  and  other  recondite  branches  of  philological  learning. 
Impelled  inevitably  to  expression,  he  needed  always  to  formu- 
late his  thoughts  through  utterance,  proceeding  by  a  facile 
dialectic  from  premise  to  premise  and  to  swift  and  accurate 
conclusion.  He  loved  the  country  and  rural  simplicity ;  and 
he  heard  with  the  poets  (his  constant  recourse  and  inspira- 
tion) the 

"voices  in  the  winds,  the  moans 
Of  sea-waves,  and  the  forest's  undertones." 

Imaginative,  witty,  mentally  alert  and  dramatic,  he  sought 
the  applause  of  listening  senates  to  command.  The  swaying 
of  men  to  emotion  and  conviction  by  the  supplication  of 
masterly  persuasion  and  argument  was  the  breath  of  his 
nostrils.  His  satire  was  incomparable;  his  most  distin- 
guished client  declared  him  a  past-master  of  logic  and  good 
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taste  in  oratory.  In  his  last  great  debate  a  few  weeks  before 
his  death,  he  opposed  the  recall  of  judicial  decisions  with 
the  old-time  fire  of  the  closing  address  before  the  Schley 
court  of  inquiry. 

Isidor  Rayner's  being  was  permeated  with  benevolent  com- 
passion. The  sense  of -tears  in  mortal  things  afflicted  him; 
his  tender  sympathy  was  stirred  by  all  who  suffered  or  asked 
succour.  His  eloquent  voice  was  raised  in  high  places,  but 
it  was  evoked  in  behalf  of  the  poor  and  lowly.  His  heart 
was  pitiful  for  the  desolate  Irish  peasant,  crushed  by  relent- 
less squalor  and  oppression;  his  bitter  and  lofty  denuncia- 
tion of  the  government  of  the  Czar  was  called  forth  by  tid- 
ings of  the  distress  of  the  Eussian  Jews,  their  villages  com- 
mitted to  the  torch  of  the  marauder,  the  ghastly  procession 
of  expatriated  victims  scourged  to  the  gates  of  exile  and 
despair. 

Senator  Rayner  was  a  steadfast  American,  who  proclaimed 
the  divine  right  of  the  people.  His  convictions  were  not 
l>egotten  of  conciliation;  his  public  course  was  never  deter- 
mined by  material  considerations.  His  faitib  in  the  funda- 
mental principles  on  which  the  fathers  have  established  the 
Republic  was  abiding  and  invulnerable. 

Isidor  Rayner  was  my  immediate  senior  in  the  profession. 
For  many  years  I  saw  him  daily  in  his  habit  as  he  lived, 
sharing  the  general  admiration  for  his  rich  endowment,  his 
high  faculty.  When  he  was  elected  to  the  Senate  of  the 
United  States,  and  relinquished  the  profession,  our  farewell 
bore  the  half-hope  of  a  reunion.  But  the  forty  years  of  his 
intense  activity  and  of  our  friendship  are  ended.  The  long 
night  has  fallen  which  gives  no  augury  of  a  returning  day. 
Nox  tibi  longa  vemt,  nee  reditura  dies. 


Former  Attorney-General  Isaac  Lobe  Straus  said: 

With  the  Permission  of  the  Court: 

I  shall  not  attempt  to  add  anything  to  the  words  of  grief 
and  eulogy  which  have  been  so  fittingly  addressed  to  Your 
Honors. 
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The  death  of  S^iator  Isidor  Bayner  is  and  shall  remain 
an  occasion  of  intense  sorrow — ^a  deep  personal  loss  to  his 
countless  friends  and  a  general  bereavement  to  the  people  of 
Maryland  and  America, 

It  is  vain  to  try  to  utter  our  sense  of  such  a  loss.  Like  the 
stricken  Prince  in  the  greatest  of  English  tragedies,  we  are 
^•filled  with  that  which  passeth  show." 

Maryland  was  the  State  of  Isidor  Rayner's  nativity.  His 
Infancy  was  cradled  in  this  Commonwealth.  Here,  mainly, 
his  character  and  his  mind  were  developed  and  formed.  The 
people  of  Maryland  promptly  realized  his  genuine  merit  and 
capacity  for  good  and  they  early  committed  to  him  advanced 
and  weighty  tasks  in  their  public  service.  Having  proved 
his  genius  and  fidelity  here,  they  sent  him  forth  in  the 
great  strength  of  his  early  manhood  to  the  broader  service  of 
the  Union,  where  his  eloquence  and  patriotism  gave  fresh 
proofs  of  the  wisdom  of  the  people  who  had  deputized  him  to 
his  post  of  duty.  And,  now,  after  the  labors  and  conflicts  of 
his  life  are  over,  and  he  has  ascended — 
"The  great  world's  altar — stairs 
That  slope  through  darkness  up  to  God," 
they — the  same  people — imite  and  rise  up  as  one  man  in 
tenderness  and  veneration  and  sorrow  to  utter  their  eulogy 
and  mourning,  to  lay  their  evergreen  of  gratitude,  their  ever- 
lasting of  love  upon  his  memory. 

I  shall  not  review  the  familiar  record  of  Senator  Rayner's 
public  services,  nor  the  particular  employments  at  the  bar, 
which  illustrate  his  talents  and  acquisitions  as  a  lawyer.  I 
shall  occupy  the  moment  at  my  disposal  with  some  brief  allu- 
sions to  the  intellectual  and  ethical  qualities  of  the  man. 

Mr.  Rayner  was  a  natural  and  deep  student.  His  mind 
was  a  mighty  machine  and  a  delicate  mechanism.  It  was 
capable  of  strokes  of  the  greatest  power  and,  at  the  same  time, 
of  the  most  equisite  and  subtle  touches.  Its  native,  original 
forces  he  developed  and  fashioned  upon  the  choicest  and  fin- 
est models.  The  studies  which,  besides  the  law,  mainly  occu- 
pied him,  were  those  which  have  been  urged  by  the  highest 
authority  as  best  for  perfecting  the  most  admirable  type  of 
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lawjer — ^history,  philosophy,  metaphysics.  The  works  of 
Bacon,  Locke,  Spinoza,  Burke,  Buckle,  Macaulay,  Sir  Wil- 
liam Hamilton,  John  Stuart  Mill  and  Haeckel  he  read  vora- 
ciously and  thoroughly.  Upon  Bacon's  Philosophy  and 
Buckle's  History  of  Civilization,  he  delivered  eloquent  and 
masterly  lectures.  Such  was  the  pabvXwm  with  which  his 
mind  was  nourished — such  were  the  heights  of  contempla- 
tion and  the  methods  of  reasoning  to  which  he  was  habitually 
lifted,  and  which  are  reflected  again  and  again  in  what  he 
wrote  and  spoke. 

Of  the  poets,  Shakespeare,  Byron  and  Thomas  Moore  were 
his  favorites,  and  both  his  public  addressee  and  private  con- 
versation were  richly  jeweled  with  apt  quotations  from  them. 

In  the  field  of  forensic  eloquence  he  was  widely  and  thor- 
oughly read — ^but  the  imagery,  the  fervor,  the  broad  human- 
ity of  the  great  Irish  orators — Grattan,  Curran,  Shiel,  O'Con- 
nell,  Phillips  and  Meagher — ^most  appealed  to  him.  The 
harmonies  of  music  itself  were  not  sweeter  to  the  ear  than 
the  perfect  tones  and  expression  with  which  he  read  his  favor- 
ite passages  from  Shiel  and  Phillips.  Of  jury  speeches,  I 
have  heard  him  say  he  most  admired  the  defense  of  Peltier 
by  Sir  James  Mackintosh  and  the  argument  of  Rufus  Choate 
for  Helen  Maria  Dalton. 

His  professional  reading  was  vast  and  varied.  In  the 
broad  domain  of  public  and  constitutional  law  he  was  with- 
out a  superior.  Besides,  he  had  all  the  acquirements  and 
qualities  of  the  thoroughly  trained  and  technical  lawyer.  He 
was  a  master  of  the  science  of  pleading  and  evidence.  He 
knew,  by  heart,  and  could  accurately  recite  from  memory 
all  the  rules  in  Stephens'  Pleading,  and  he  had  similarly 
made  a  part  of  his  mind  itself  such  works  as  the  Second  Book 
of  Blackstone,  Greenleaf's  Evidence,  Story's  Equity  Plead- 
ing, and  the  opening  portion  of  the  Second  Part  of  the  Insti- 
tutes containing  Lord  Coke's  matchless  and  imperishable 
commentary  upon  Magna  Charta.  From  1875  to  1890  he 
conducted  with  splendid  success  a  large  and  important  com- 
mercial practice.  So  that  when,  in  1899,  he  became  Attor- 
ney-General of  Maryland,  he  entered  the  office  with  as  com- 
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plete  an  equipment  for  the  place  as  any  man  who  ever  occu- 
pied it,  and  his  genius,  learning  and  devotion  to  duly  were 
of  the  greatest  service  to  the  State. 

In  this  sketch  of  Senator  Bajner's  intellectual  qualities, 
bis  brilliant  wit  and  fancy  must  not  be  overlooked.  He  had 
the  finest  sense  of  humor  and  a  capacity  for  epigram  and 
antithesis  which  made  it  hard  for  him  to  repress  it.  No  man 
could  so  electrify  an  audience  as  he,  and  I  never  heard  any- 
one who  could  so  completely  convxdse  it  with  laughter.  His 
terse,  crisp,  almost  laconic  sallies  of  wit  really  desen^e  a 
place  among  the  gems  of  humorous  literature. 

But  above  all  else  I  think  his  genius  lay  in  his  imagina- 
tion— the  rarest  and  finest  of  the  faculties.  He  had,  in  the 
highest  degree,  that  power  of  imagination  and  emotion  which 
characterizes  the  greatest  orators  and  advocates.  His  was 
an  eloquence  of  intellect  and  of  pictures,  which  excited  both 
the  reason  and  the  fancy  of  his  hearers,  whilst  his  persua- 
sive accents  touched  the  inmost  springs  of  their  emotions. 
And  so  he  captured  both  head  and  heart. 

Taken  all  in  all,  he  belonged  to  the  higher  walks  of  his 
profession — ^the  walks  to  which  Bolingbroke  assigns  Bacon 
and  Clarendon  and  bids  their  successors  aspire. 

The  same  elevation  of  character  and  mind  distinguished 
him  in  his  Federal  employments.  In  both  the  Senate  and 
the  House  of  Kepresentatives  he  took  a  foremost  rank  as  a 
parliamentary  orator,  as  one  of  the  great  public  speakers  of 
the  Nation.  On  economic,  constitutional  and  international 
questions  his  speeches  were  as  much  admired  and  as  effective 
as  those  of  any  man  in  Congress.  Mr.  Cockran  was  the  only 
one  who  at  all  approached  him  in  the  leadership  of  the  fight 
for  the  repeal  of  the  Silver  Purchasing  Clause  of  the  Sher- 
man Act  of  1890,  and  Mr.  Cockran  himself  has  generously 
declared  that  in  the  great  federal  forum  upon  that  day  Mr. 
Rayner  bore  the  palm.  Wherever  a  voice  was  needed  to  lift 
up  a  downtrodden  brother,  whenever  tyranny  and  oppression 
were  to  be  checked  and  repulsed,  wherever  corruption  was  to 
be  encountered,  whenever  the  people  called  for  a  champion, 
then  and  there  the  brave,  sympathetic  tones  or,  if  need  be, 
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the  thrilling  and  terrific  thunders  of  the  voice  of  Isidor  Ray- 
ner  were  heard. 

^^His  eloquence,  brightening  whatever  it  tried. 

Or  reason  or  fancy,  the  gay  or  the  grave, 
Was  as  rapid  and  deep  and  brilliant  a  tide^ 
As  ever  bore  freedom  aloft  on  its  wave." 

Mr.  Eayner's  chief  virtues  were  his'  kind  and  sympathetic 
nature,  his  generous  charity  to  his  fellow  men,  his  unsullied 
honor,  his  supreme  rectitude  and  his  fidelity  to  duty.  All 
these  attributes  he  exemplified  and  practiced  in  his  relations 
with  his  fellows.  His  life  in  his  home  was  beautiful  beyond 
description.  A  more  tender,  devoted  and  loving  husband  and 
father  never  lived.  To  the  dear  ones  he  leaves  behind,  our 
deepest  sympathy  and  condolence  go  out. 

Your  Honors,  I  knew  Mr.  Rayner  well.  I  knew  perfectly 
the  high  and  ultimate  goal  which  fixed  and  inspired  the 
course  of  his  professional  and  public  life.  That  exalted  goal 
lie  reached.  His  fame  shall  go  down  to  the  latest  generations 
as  one  of  the  truest  and  ablest  tribunes  a  free  people  ever 
had.  His  example  shall  always  endure  among  the  dearest 
civic  treasures  of  Maryland.  His  name  shall  shine  and  gleam 
forever  in  the  eternal  sunlight  of  constitutional  liberty. 


Former  Attorney-Greneral  William  S.  Bryan,  Jr.,  said: 

May  it  Please  the  Court : 

The  Honorable  Isidor  Rayner,  in  whose  memory  these 
services  are  held,  for  a  long  time  occupied  a  conspicuous 
j'lace  in  the  eyes  of  the  people  of  this  State  as  an  able  and 
forcible  public  man.  Many  positions  of  honor  and  distinc- 
tion were  conferred  upon  him  by  the  people. 

He  was  bom  in  Baltimore  in  1850. 

He  was  very  precocious,  and  entered  the  University  of 
Virginia  when  fifteen  years  old,  and  after  a  notable  and 
brilliant  career  as  a  student  finished  his  education  at  that 
historic  institution  in  1868. 

He  gave  promise  of  his  future  distinction  from  the  begin- 
ning by  delivering  the  final  address  as  orator  of  the  Jeffer- 
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son  Literary  Society  at  the  Commencement  Exercises  in 
1868  of  the  Virginia  University. 

He  was  recognized  as  one  of  the  brightest  and  most  prom- 
ising students  at  the  university,  and  after  he  left  there  stud- 
ied law  in  Baltimore.  There  he  passed  his  examination  for 
admission  to  the  Bar  when  twenty  years  of  age,  but  of  course 
could  not  be  admitted  to  the  Bar  until  he  became  twenty-one. 

He  was  elected  a  member  of  the  General  Assembly  of 
Maryland  in  the  fall  of  1877,  and  served  during  the  session 
of  that  body  in  1878. 

He  was  elected  State  Senator  from  the  Second  Legislative 
District  of  Baltimore  City  in  1885,  and  subsequently  was 
three  times  elected  a  member  of  the  House  of  Representa- 
tives of  the  United  States  from  the  Fourth  Congressional 
District  of  Maryland. 

He  was,  at  one  time,  a  candidate  for  the  office  of  Governor 
of  Maryland,  but,  for  personal  reasons,  withdrew  before  the 
primary  election.  He  was  subsequently  elected  Attorney- 
General  of  Maryland  in  1899  and  was  elected  United  States 
Senator  in  1904,  and  held  this  latter  office  at  the  time  of  his 
death. 

As  a  member  of  Congress  and  as  a  member  of  the  Mary- 
land Legislature,  in  both  branches,  and  as  Attorney-General 
of  this  State,  Mr.  Rayner's  ability  and  acquirements  were 
manifest,  and  in  the  United  States  Senate  Be  was  known  to 
all  acquainted  with  public  affairs  as  one  of  the  intellectual 
forces  of  that  high  body. 

Isidor  Rayner  was  a  singularly  winning,  eloquent  and 
persuasive  speaker.  His  power  of  speech  either  on  the  polit- 
ical platform,  or  in  Court,  or  in  the  Senate  of  the  United 
States,  was  very  great. 

His  knowledge  of  the  law  was  very  wide,  and  he  possessed 
an  ingenious,  fertile  and  subtle  mind,  and  if  he  had  devoted 
himself  exclusively  to  "that  jealous  mistress,  the  Law,''  those 
of  us  who  knew  his  intellectual  grasp,  believe  that  there  were 
few  professional  distinctions  tiiat  might  not  have  been  his. 
As  it  was,  despite  the  draft  upon  his  time,  his  energies  and 
bis  attention  to  political  life  and  activities,  he  was  universally 
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recognized  as  a  very  strong  lawyer  and  a  very  fonnidable 
Antagonist  at  the  trial  table. 

It  is  not,  however,  on  the  intellectual  side  of  this  gifted 
and  versatile  man  that  those  of  us  who  knew  him  best,  and 
were  fond  of  him,  like  to  dwelL  He  was  a  kindly  and  sweet- 
tempered  man.  He  was  filled  with  the  ^^milk  of  human 
kindness."  He  loved  to  perform  a  kindnes  for  others,  and 
craved  the  regard  and  respect  of  his  fellow  man. 

This  is  not  the  proper  occasion  to  dwell  on  the  beauty  and 
sweetness  of  his  domestic  life.  It  may  not  be  out  of  place, 
however,  to  say  that  his  family  devotion  was  all  that  could  be 
desired.  He  was  a  loyal,  attentive  and  affectionate  husband, 
and  a  loving  and  tender  father. 

In  public  affairs,  his  impiilses  and  instincts  were  all  good. 
He  believed  in,  and  stood  for,  those  things  which  were  hon- 
est and  of  good  repute.  He  sincerely  loved  his  country  and 
his  native  State,  and  he  served  both  with  zeal  and  fidelity  and 
'  added  to  the  glory  of  botL 

It  is  eminently  fitting  that  your  Honors  should  pause,  for 
n  little  while,  in  this  high  Court,  and  permit  us  to  express 
our  regard,  our  respect,  and  our  appreciation  for  this  able 
and  brilliant  official,  this  useful  and  active  citizen,  and  this 
kind  and  good  man,  and  then  give  to  his  life  and  worth  a 
mark  of  such  recognition  as  you  may  deem  fitting  and  in 
accord  with  his  merit. 


In  response,  Chief  Judge  Boyd  said : 

It  was  my  privilege  to  be  acquainted  with  Senator  Rayner 
for  over  forty  years.  When  I  first  knew  him  he  was  an  indus- 
trious, bright  student  at  the  University  of  Virginia,  and 
before  he  reached  his  majority  he  had  established  a  reputa- 
tion for  oratory  which  has  since  become  national.  He  was 
elected  Final  Orator  of  the  Jefferson  Literary  Society  at  that 
University,  which  was  one  of  the  highest  honors  which  could 
be  conferred  by  the  students  of  that  institution  on  one  of 
their  number.  Soon  after  he  was  admitted  to  the  bar  he 
acquired  a  practice  which  would  have  been  gratifying  to 
those  of  many  more  years,  but  the  people  were  not  content 
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to  let  him  devote  all  of  his  intellectual  energies  to  the  study 
and  practice  of  law,  and  he  was  elected  to  the  House  of  Dele- 
gates of  Maryland,  to  the  State  Senate,  to  the  national  House 
of  Representatives  and  finally  to  the  United  States  Senate, 
r.f  which  he  was  a  distinguished  member  at  the  time  of  his 
death. 

A  journalist  of  note  thus  spoke  of  one  of  his  speeches  in 
the  House  of  Representatives:  "It  compares  favorably  with 
anything  tfiat  has  ever  been  delivered  in  Congress  since  the 
days  of  the  giants  of  the  Augustan  Age.  It  was  argument 
and  eloquence  combined,  and  when  it  was  delivered  the  most 
noisy  body  in  the  world  became  hushed,  the  members  crowded 
about  him,  the  spectators  in  the  gallery  leaned  over  so  as  not 
to  lose  a  word,  and  when  he  closed  the  speaker  did  not  attempt 
to  control  the  applause  that  came  from  the  House  and  gal- 
leries." 

Although  the  hustings,  legislative  bodies  and  places  where 
eloquence  counts  most  gave  Senator  Rayner  a  national  repu- 
tation, and  were  probably  more  attractive  to  him,  he  did  not 
wholly  abandon  his  chosen  profession.  He  displayed  great 
ability  in  the  trial  of  his  cases,  and  before  so  much  of  his 
time  was  occupied  ivith  his  public  duties  he  had  a  large  and 
lucrative  private  practice.  During  the  term  he  was  Attor- 
iiey-General  of  this  State  he  took  part  in  the  trial  of  a  number 
of  important  cases.  That  officer  not  only  prosecutes  and 
defends  all  cases  in  this  Court  and  in  the  Supreme  Court  of 
the  United  States,  to  which  the  State  is  a  party,  but  he  is 
made  by  the  Constitution  the  l^al  adviser  of  the  General 
Assembly,  the  Governor,  the  Comptroller,  the  Treasurer  and 
State's  Attorneys.  He  is  thus  brought  into  official  contact 
with  all  branches  of  the  State  government,  and  speaking  for 
the  judiciary  department  it  is  a  pleasure  to  us  to  have  this 
opportunity  of  expressing  our  commendation  of  him  as  an 
able,  faithful  and  efficient  officer.  His  style  of  argument  was 
peculiarly  attractive  and  entertaining,  and  although  in  the 
latter  part  of  his  life  his  public  duties  in  Washington  made 
?uch  demands  on  his  time  that  he  did  not  frequently  appear 
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before  us,  it  was  always  a  pleasure,  and  to  our  profit,  to  listen 
to  him  when  he  did  come. 

Concurring  in  what  has  been  so  well  said  of  him,  the  Court 
will  direct  these  proceedings  to  be  spread  on  its  minutes, 
and  as  a  further  mark  of  respect  to  the  memory  of  Senator 
Rayner,  who  was  a  credit  to  the  Bar  and  the  State,  and  whose 
loss  is  mourned  by  the  nation,  we  will  now  adjourn  for  the 
day. 
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October  T«rm,  1912,  January  T«rm,  1913. 


AMERICAN   SURETY  COMPANY  OF  NEW  YORK 

vs. 
HORACE  L.  SPICE. 

Court  of  Appeals:  points  not  raised  below.    Bankrupt  Act  of 
1898 :  judgments  excluded  from  benefit  of  discharge; 
actions  for  fraud,  etc.  Fiduciary  capac- 
ity, failure  to  account. 

Questions  are  not  open  for  review  by  the  Court  of  Appeals  that 
do  not  appear  by  the  record  to  have  been  made  or  considered 
in  the  Court  below.  p.  3 

A  judgment  of  a  surety  against  the  principal  for  money  paid 
for  and  on  account  of  a  default  of  the  latter  in  his  contract 
with  his  employer^  is  not  a  judgment  in  an  action  for  fraud 
or  created  by  the  debtor's  fraud,  etc.,  so  as  to  be  excluded 
from  the  benefit  of  discharge  under  sec.  17  of  the  Bankrupt 
Act  of  1898.  p.  7 

Failure  to  accoimt  is  not  necessarily  a  fraudulent  failure,    p  7 

The  term  fiduciary  capacity  as  used  in  sec.  17  of  the  Bankrupt 
Act  of  1898,  refers  to  technical  and  express  trusts  and 
excludes  conversions  and  frauds  by  commission  men,  brokers, 
agents,  parties,  etc.,  and  other  implied  trusts.  p.  9 

Decided  December  5th,  1912. 

Appeal  from  the  Baltimore  City  Court  (Dobler,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The    cause   was    argued   before    Boyd_,    C.    J.,    Briscoe, 
Pkarce,  Thomas,  Pattison  and  Stockbridoe,  JJ. 
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Opinion  of  the  Court  [119 

James  U.  Dennis  (with  a  brief  by  Dennis  &  Dennis),  for 
the  appellant. 

Wm.  H,  Hudgins  and  James  E.  McEvoy,  Jr,  (with  whom 
was  W.  Iloward  Gahan  on  the  brief),  for  the  appellee. 

• 

Peabce,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Baltimore  City 
Court,  passed  April  20th,  1912,  striking  out  a  judgment  of 
fiat  rendered  March  12th,  1901,  in  favor  of  the  appellant 
against  the  appellee.  The  record  in  the  present  case  embraces 
all  the  proceedings  from  the  institution  of  the  original  suit 
between  the  parties,  down  to  the  order  here  appealed  from. 

It  appears  that  on  August  10th,  1888,  the  appeUant  sued 
the  appellee  in  assumpsit  in  the  Baltimore  Cily  Court.  The 
narr.  contained  the  common  counts  for  money  payable,  and 
a  special  count  aUeging  that  the  defendant,  the  present 
appellee,  was  an  insurance  agent,  and  in  that  capacity  desired 
to  represent  certain  insurance  companies  named  in  the  narr,, 
and  that  the  plaintiff,  the  present  appeUant,  upon  the  appli- 
cation of  said  insurance  companies,  and  in  the  course  of  its 
usual  business  as  a  guarantor,  guaranteed  said  companies 
against  loss  which  they  might  sustain  from  the  dishonesty 
or  culpable  n^ligence  of  the  defendant  while  acting  as  their 
agent,  this  guarantee  being  given  for  a  valuable  considera- 
tion, and  in  further  consideration  that  the  defendant  should 
contract  to  indemnify  the  plaintiff  against  loss  by  reason  of 
such  guarantee,  and  that  the  defendant  did  so  contract  with 
the  plaintiff,  and  thereafter  became  the  agent  of  said  com- 
panies, and  while  so  engaged,  defaulted,  and  failed  to  account 
to  said  companies  for  money  received  by  him  as  their  said 
agent,  whereby  the  plaintiff  was  compelled  to  pay  large  sums 
of  money  to  said  companies  by  reason  of  such  default.  The 
pleas  were:  (1)  Never  indebted  as  alleged;  (2)  never  prom- 
ised as  alleged;  (3)  that  plaintiff  never  paid  said  com- 
panies any  money,  at  defendant's  request,  or  which  it  was 
legally  compellable  to  pay  them,  and  (4)  that  he  did  not  know 
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in  fact  that  the  plaintiff  had  ever  paid  said  companies  any 
money  on  his  account,  and  issue  was  joined  on  these  pleas. 
Testimony  was  taken  in  New  York  City  under  a  commission, 
and  extracts  from  the  bond  given  one  of  these  companies  is 
embraced  in  the  return  of  said  commission  and  is  incor- 
porated in  the  record  in  tiiis  case.  One  of  the  conditions 
of  this  bond  was  that  the  guarantor  should  make  good  any 
loss  sustained  by  the  company  *'by  reason  of  any  act  of  fraud 
or  dishonesty  on  the  part  of  the  agent  in  c^mnection  with 
the  duties  of  the  oflSce  or  position  herein  referred  to."  The 
trial  resulted  in  a  judgment  for  the  plaintiff  for  $5,409.62. 

Two  writs  of  scire  facias  were  issued  on  this  judgment,  one 
on  February  2nd,  1901,  returnable  to  the  February  return 
da}^,  and  the  other  on  February  12th,  1901,  returnable  to  the 
March  return  day,  both  of  which  were  duly  returned  "nihiV, 
and  on  March  12th,  1901,  judgment  of  "jiat  executio"  was 
entered. 

On  January  13,  1912,  the  defendant  therein  moved  to 
strike  out  this  judgment,  assigning  as  a  reason,  that  on 
March  23,  1909,  he,  being  then  a  resident  of  the  State  of 
Iowa,  was  adjudicated  a  bankrupt  by  the  United  States 
District  Court  for  the  Southern  District  of  Iowa  and  subse- 
quently received  a  discharge  from  all  debts  contracted  by 
him  prior  to  the  institution  of  proceedings  in  bankruptcy, 
provable  under  the  bankrupt  act,  and  not  excepted  by  such 
statutes  from  the  effect  of  such  discharge ;  that  the  plaintiff's 
judgment  against  him  was  returned  to  the  Bankrupt  Court, 
in  the  list  of  defendant's  debts,  together  with  the  last  address 
of  the  plaintiff  known  to  the  defendant.  That  he  had  never 
since  assumed  or  promised  to  pay  said  judgment. 

That  he  had  no  notice  of  the  scire  facias  proceedings  men- 
tioned, or  of  the  judgment  of  fiat  thereon  until  September, 
1911.  That  his  said  discharge  in  bankruptcy  would  have 
been  a  good  and  valid  defence  to  the  scire  facias  under 
which  the  judgment  of  fiat  was  obtained,  but  because  of  want 
of  notice  of  the  pendency  of  the  same,  and  without  fault  or 
laches  on  his  part,  no  opportimity  was  allowed  him  to  plead 
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such  discharge,  and  the  deposition  of  the  defendant  was 
taken  February  28,  1912,  in  due  form  supporting  the  facts 
alleged  in  the  motion.  The  plaintiif  answered  the  motion 
to  strike  out  the  judgment  of  fiat,  alleging  only  that  the  dis- 
charge mentioned  "was  not  good  and  complete  defence  to 
said  scire  facias,  the  debt  represented  by  said  judgment  being 
excepted  from  the  operation  of  said  discharge  by  the  pro- 
visions of  section  17  of  the  Bankruptcy  Act  of  the  United 
States  passed  in  the  year  1898,  and  for  other  reasons  to  be 
shown  at  the  hearing,"  and  on  April  20th,  1912,  an  order 
was  passed  striking  out  the  judgment  of  fiat. 

The  appellant  first  contends  that  the  appellee  was  guilty  of 
laches  in  not  filing  his  motion  to  strike  out  until  January, 
1912,  eleven  years  after  the  judgment  of  fiat,  and  for  this 
he  cites  Oorsuch  v.  Thomas,  57  Md.  339,  but  it  is  manifest 
from  the  language  of  that  case,  that  laches  could  not  be 
urged  except  whero  the  defence,  made  the  ground  of  the 
application,  could  have  been  produced  and  made  available 
as  against  the  scire  facias  by  the  use  of  proper  care  and 
diligence.  Moreover,  it  does  not  appear  from  the  record 
that  this  point  was  made  or  considered  in  the  Court  below, 
and  it  is  therefore  not  open  for  review  here. 

If  the  method  of  proceeding  is  questioned  in  this  case,  that 
is  settled  by  the  cases  of  Starr  v.  Heckart,  32  Md.  267,  and 
George  v.  Jones,  80  Md.  298.  In  the  former  case,  the  orig- 
inal judgment  in  question  was  recovered  in  1868  in  Anne 
Arundel  county,  and  in  1859  the  judgment  debtor  removed 
to  Baltimore,  and  was  finally  discharged  under  the  insolvent 
law  the  same  year.  In  186^  a  scire  facias  was  issued  on  the 
judgment,  and  a  fiat,  was  entered  after  two  returns  of  nihil. 
It  was  held  that  the  discharge  was  a  good  and  valid  defence 
to  the  scire  facias  by  the  insolvent  debtor,  he  being  without 
fault  or  laches  on  his  part,  no  opportunity  having  been 
allowed  him  to  plead  the  same.  The  proceeding  in  that 
case  was  by  bill  for  injunction  to  restrain  an  execution 
issued  and  levied  on  his  property,  and  the  Court  obsen^ed 
that  in  some  cases  relief  might  be  obtained  by  a  summary 


Digitized  by 


Google 


AM.  Sl'KETY  CO.  OF  X.  Y.  vs.  SPICE.  5 

1J^(J  J  Opinion  of  the  Court. 

motion  to  strike  out  the  judgment,  or  to  quash  the  execution, 
if  one  should  be  issued,  but  held  that  in  that  ease  the  equit- 
able jurisdiction  of  the  Court  was  properly  invoked.  In  the 
latter  case,  Jones  v.  George,  supra,  the  Court  expressly 
approved  the  proceeding  by  motion  to  strike  out  the  judg- 
ment in  order  to  give  the  defendant  an  opportunity  to  plead 
the  statute  of  limitations  to  the  original  judgment,  although 
it  was  seventeen  years  after  its  rendition. 

"The  question  before  us  is  thus  reduced  to  this :  Was  the 
defendants  discharge  in  bankruptcy  on  March  23rd,  1900. 
a  valid  defence  to  the  scire  facias  upon  the  original  judg- 
ment of  March  26th,  1889,  and  this  depends  upon  the  con- 
struction to  be  given  to  sec.  17  of  the  Bankruptcy  Act  of 
1898,  which,  so  far  as  relates  to  the  case  before  us,  is  as 
follows :  Sectiori  17,  Debts  not  Affected  by  a  Discharge." 

**A  discharge  in  bankruptcy  shall  release  a  bankrupt 
from  all  his  provable  debts,  except  such  as  *  *  *  (2)  are 
judgments  in  actions  for  fraud,  or  obtaining  property  by 
false  pretenses  or  false  representations,  or  for  wiKul  and 
malicious  injuries  to  the  person  or  property  of  another  *  *  * 
or  (4)  were  created  by  his  fraud,  embezzlement,  misappro- 
priation or  defalcation,  while  acting  as  an  officer,  or  in  any 
fiduciary  capacity."  (U.  S.  Compiled  Statutes,  1901,  page 
3428). 

The  natural  construction  of  this  Act  would  seem  to  be  (1) 
that  whenever  the  debt  has  been  reduced  to  judgment  before 
the  discharge  is  obtained,  then,  only  such  judgments  are 
excepted  from  the  operation  of  the  discharge,  as  were 
obtained  in  actions  foir  fraud,  or  for  obtaining  property  by 
false  pretenses  or  false  representations,  or  for  wilful  and 
malicious  injuries  to  the  person  or  property  of  another;  and 
(2)  that  whenever  the  debt  has  not  been  reduced  to  judg- 
ment before  the  discharge  is  obtained,  then,  only  such  debts 
are  excepted  from  the  operation  of  the  discharge,  as  were 
created  by  the  debtor's  fraud,  embezzlement,  misappropria- 
tion or  defalcation,  while  acting  a^  an  officer  or  in  any  fidu- 
ciary capacity.     The  distinction  that  is  made,  is  between 
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debts  that  have,  and  those  that  have  not,  been  reduced  to 
judgment  and  in  eadb  of  these  classes,  certain  exceptions 
are  made  based  upon  differing  considerations. 

The  provable  debt  in  tiiis  case  being  a  judgment,  the  only 
proper  inquirj'^  is  whether  it  comes  within  the  class  of  judg- 
mentSj  exempted  from  the  operation  of  the  discharge.  In 
determining  this  (and  inverting  the  order  of  the  exceptions) 
it  is  obvious  that  the  judgment  was  not  obtained  in  an  action 
for  wilful  and  malicious  injuries  to  the  person  or  property 
of  another ;  nor  in  an  action  for  obtaining  property  by  false 
pretenses  or  false  representations.  The  only  remaining 
exception  is  where  the  judgment  was  obtained  in  an  action 
for  fraud,  and  there  the  test  is  whether  the  action  was  one 
for  fraud,  and  not  whether  a  different  action  one  for  fraud 
might  have  been  brought  if  the  creditor  had  so  elected. 

Looking  then  to  the  record  of  the  original  case  we  find  the 
form  of  action  was  assumpsit,  the  form  appropriate  for 
breach  of  an  agreement  not  under  seal,  but  wholly  inappro- 
priate for  recovery  on  a  tort,  or  a  fraud.  The  ryarr.  avers 
that  the  defendant  contracted  and  agreed  "with  the  plaintiff 
to  indemnify  it  against  all  expenses  it  might  sustain  under 
its  independent  contract  of  guaranty  with  the  insurance  com- 
panies ;  that  the  defendant  had  made  default  tinder  his  con- 
tract with  the  companies,  and  had  failed  and  refused  to  per- 
form his  independent  contract  with  the  plaintiff  to  repay  to 
it,  whatever  it  should  be  required  to  pay  on  his  account  to 
said  companies.  The  accotint,  or  bill  of  particulars  attached 
to  the  narr.^  is  an  ordinary  open  account  such  as  is  respon- 
sive to  a  demand  for  particulars,  under  the  common  coimts, 
without  any  suggestion  of  fraud  as  an  element  in  the  case. 
The  pleas  were  those  appropriate  to  an  action  of  contract, 
but  would  not  have  been  permitted  in  an  action  sounding  in 
tort.  The  words  "fraud,"  or  "fraudulent,''  nowhere  occur  in 
this  narr.  To  be  availed  of  for  any  purpose,  fraud  must  be 
distinctly  charged  and  proved,  and  cannot  be  inferred  here 
from  the  allegation  that  the  defendant  defaulted  and  failed 
to  account  properly  to  his  principal.     Failure  to  account 
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properly  is  not  necessarily  a  fravdulent  failure,  and  is  often 
attributable  to  misfortune,  unmixed  with  fraud,  and  it  is  to 
be  noted  here  that  there  is  no  averment  that  the  defendant 
had  embezzled  or  misappropriated  any  moneys  which  the 
plainti£F  had  been  required  to  pay  to  said  companies.  We 
do  not  think  therefore  that  action  can  be  held  to  be  an  action 
for  fraud,  as  is  essential  imder  the  section  we  are  consider- 
ing to  except  the  judgment  from  the  operation  of  the  statute. 

We  have  not  been  referred  to,  nor  have  we  found  any  case 
in  conflict  with  the  view  we  have  expressed  that  section  17 
of  the  Act  1898  broadly  distinguished  between  debts  which 
had,  and  those  which  had  not,  been  reduced  to  judgment 
before  discharge,  but  there  are  numerous  cases,  both  in  the 
State  and  Federal  Courts,  in  which  are  discussed  the  ques^ 
tion  whether  a  given  judgment  was  one  "for  fraud''  and 
there  may  be  some  difficulty  in  reconciling  these  various 
cases.  The  principle  established,  however,  by  the  best  con- 
sidered cases  is  thus  stated  in  Collier  on  Bankruptcy  (8rd 
Ed.),  195:  "Clause  2  of  Section  17  does  not  except  from 
the  effect  of  the  discharge  claims  created  by  fraud,  or  by 
obtaining  property  by  false  statements  or  by  wilful  or  mali- 
cious injury  to  the  person  or  property  of  another,  but  does 
except  judgments  rendered  upon  causes  of  action  of  that 
nature.  The  judgment,  read  in  connection  with  the  plead- 
ings upon  which  it  is  based  must  establish  the  fact  that  the 
<*laini  sued  on.  and  mcrf^ed  in  the  judgment,  was  created 
through  fraud,  or  by  false  pretenses  or  by  wilful  or  malicious 
injury  to  the  person  or  property  of  another." 

In  In  re  Bhviassel,  96  Fed.  Rep.  597,  the  judgment 
under  consideration  was  obtained  upon  two  promissory  notes 
and  the  Court  said  the  judgment  was  founded  on  the  express 
promise  to  repay  the  money  loaned  by  the  bank,"  and  in 
reply  to  the  argument  of  the  bank  that  the  notes  were  pro- 
cured by  false  property  statements,  said:  "If  the  Bankrupt 
Act  provided  that  claims  created  by  fraud,  false  statements 
or  false  pretences,  were  excepted  out  from  the  bar  of  a  dis- 
chai^,  then  the  mere  fact  that  the  claim  had  been  put  into 


Digitized  by 


Google 


8  AM.  SURETY  CO.  OF  X.  Y.  vs.  SPICE. 

Opinion  of  the  Court  [119 

judgment  would  not  preclude  the  holder  thereof  from  prov- 
ing its  original  or  essential  nature  in  order  to  enable  the 
Court  to  determine  whether  it  came  within  the  exceptions  of 
the  statute." 

In  Hargadine-McKittricJc  Dry  Goods  Co.  v.  Hudson,  111 
Fed.  Eep.  361,  the  Court  cited  the  earlier  Act,  and  said: 
^'If  the  question  at  bar  had  arisen  imder  die  section  just 
quoted,  a  decided  conflict  of  authority  might  readily  be 
cited  but  the  present  law  reads  as  follows"  (quoting  section 
17  of  1898),  and  then  said,  "the  difference  in  language  is 
striking.  Under  the  old  law  no  dchi  created  bv  tlio  fraud  or 
embezzlement  of  the  bankrupt  was  discharged  by  the  pro- 
ceedings in  bankruptcy,  but  in  the  present  Act  it  is  'judg- 
ments in  actions  for  fraud'  which  are  not  released  by  the 
discharge  in  bankduptcy  *  *  *.  The  Legislature  had  some 
object  in  view  in  making  this  change.  Its  object  therefore 
must  have  been  to  change  the  law  in  this  respect  *  *  * 
Where  a  note  is  founded  in  fraud  two  remedies  exist.  The 
holder  may  waive  the  contract  and  sue  for  the  fraud,  or  he 
may  sue  upon  the  note  and  waive  the  fraud.  The  plaintiff 
in  this  case  chose  the  latter  course  and  took  its  judgment  on 
the  notes.  Under  this  statute  it  must  be  bound  by  that  rec- 
ord, and  cannot  go  back  of  it."  This  is  equivalent  to  saying 
that  the  judgment  must  have  been  in  an  action  ex  delicto 
grounded  on  the  fraud,  and  not  in  an  action  ex  contractu 
where  a  fraud  might  have  been  incidentally  shown. 

But  even  if  it  were  competent  to  go  behind  the  record  of 
the  judgment  in  this  case  it  would  not  avail  the  appellant, 
since  it  is  settled  by  the  decisions  that  only  such  debts 
(whether  reduced  to  judgment  or  not)  created  by  the  fraud 
of  a  bankrupt  as  were  so  created  while  he  was  acting  as  an 
officer  or  in  a  fiduciary  capacity,  are  excepted  from  the 
operation  of  a  discharge  in  bankruptcy.  It  will  be  sufficient 
for  that  purpose  to  cite  Crawford  v.  Burke,  105  U.  S.  176, 
where  the  question  was  carefully  considered.  It  is  not  con- 
tended here  that  the  defendant  was  acting  as  an  "officer/' 
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and  it  can  not  be  successfully  contended  that  he  was  acting 
in  a  "fiduciary  capacity/'  Collier  on  Bankruptcy,  Vol.  2, 
sec.  2785,  lays  it  down  as  settled  law  that  this  term  refers 
to  technical  or  express  trusts  and  "excludes  conversions  and 
frauds  by  commission  men,  brokers,  agents,  partners,  etc., 
and  other  implied  trustees." 

Numerous  authorities  sustaining  this  text  are  collected  in 
a  foot  note  by  the  author.  Among  these  is.  In  re  Wenman, 
a  conversion  by  a  ticket  agent  of  proceeds  of  sales  of  tickets, 
reported  in  16  Am.  Bankrupt  Eep.  691.  In  Crawford  v. 
Burke,  supra,  it  was  held  that  stock  brokers  who  converted 
to  their  own  use,  shares  of  stock  held  by  them  for  a  customer, 
on  an  accoimt,  crediting  him  with  amounts  received  as  mar- 
gins, and  charging  him  commissions  and  interest,  were  not 
acting  in  a  fiduciary  capacity,  and  that  the  debt  was  not 
excepted  from  the  eflfect  of  the  discharge,  and  the  Court 
said  such  had  been  the  view  of  that  Court  ever  since  the  case 
of  Chapman  v.  Forsyth,  2  Howard,  202. 

This  case  was  argued  for  the  appellants  with  zeal  and 
ability,  but  we  have  not  been  able  to  agree  with  the  argu- 
ment, and  for  the  reasons  stated  the  order  will  be  affirmed. 

Order  affirmed,  with  costs  to  the  appellee 
above  and  below. 
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HYLAND  P.  STEWART  and  MARY  DbCHARMS  GAR- 
RISON vs.  WILLIAM  MAY. 

Cloud  on  title:  right  to  maintain  bill  to  remove — ;  possession; 

tenant  in  possession;  recording  of  deeds  when  grantor 

has  no  title;  hill  to  set  aside.    Easements; 

cesser  of  use. 

Placing  on  record  a  deed  and  mortgage  conveying  property  to 
which  the  grantors  and  mortgagors  had  no  right,  is  liahle 
to  cause,  a  cloud  upon  the  title  to  the  property,  and  hy  a 
proper  proceeding  such  deeds  may  be  declared  null  and  void. 

p.  16 

Possession  by  a  tenant  is  such  possession  as  will  enable  the 
landlord  to  maintain  a  bill  to  remove  a  cloud  upon  the  title. 

p.ir 

When  a  owner  owns  two  properties,  no  use  of  one  property  by 
him  can  give  rise  to  an  easement  by  prescription  over  the 
other.  p.  IS 

A  party  can  not  have  an  easement  over  his  own  land.   pp.  18-19 

A  cesser  of  a  use,  coupled  with  an  act  clearly  indicating  an 
intention  to  abate  the  right,  has  the  same  effect  as  an  express 
release  of  an  easement  without  any  reference  to  time.       p.  1J> 

Certain  parties,  owners  of  a  comer  lot,  claimed  an  easement 
in  the  use  of  an  alley  in  the  rear  of  the  property  and  leading 
to  the  street  from  an  adjacent  lot;  the  fact  that  they  had 
long  closed  up  a  window  overlooking  the  alley;  that  they 
no  longer  let  their  eaves  drip  on  the  alley,  and  they  had 
extended  their  building  so  as  to  close  the  alley  operated  as 
a  cesser  of  the  easement.  pp.  19-20 

Decided  yovember  20th,  1912. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Hak- 
T.AN,  C.  J.). 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyb,  C.  J.,  Bbiscoe, 
Peabce,  "Burke,  Thomas.  Pattison  and  Stockbridge,  JJ. 

Charles  F.  Hurley  (with  Harley  &  Whettle  and  Burdette 
F.  Webster  on  the  brief),  for  the  appellant. 

Francis  J.  Carey  and  Francis  King  Carey  (with  Carey, 
Piper  {&  Hall  and  Francis  J.  Carey  on  the  brief),  for  the 
appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  previously  before  us  on  appeal  from  an  order 
of  the  Circuit  Court  of  Baltimore  City  overruling  a  demur- 
rer to  the  Bill  of  Complaint,  and  is  reported  in  111  Md. 
162.  We  a£Brmed  the  order  of  the  lower  Court  and  remanded 
the  case  for  further  proceedings.  After  it  was  remanded, 
the  defendants  answered  and  testimony  was  taken  in  open 
Cotirt  A  decree  was  passed  declaring  that  the  deed  from 
Mary  DeC.  Garrison  to  Hyland  P.  Stewart,  dated  the  10th 
day  of  October,  1907,  was  null  and  void  in  so  far  as  it  pur- 
ported or  attempted  to  convey  title  to  the  southernmost  three 
feet  of  the  lot  described  in  the  deed,  and  that  the  title  to 
the  said  strip  of  ground  three  feet  wide  is  in  the  plaintiff 
in  fee  simple,  free  and  clear  of  any  easement  appurtenant 
to  the  defendant's  lot,  and  the  mortgage  from  Stewart  to 
Mrs.  Garrison  of  the  same  date  was  likewise  declared  to  be 
null  and  void  as  to  those  three  feet.  From  that  decree  this 
appeal  was  taken. 

The  object  of  the  bill  filed  by  the  appellee  was  to  remove 
the  doad  on  his  title  to  the  three  feet,  caused  by  the  deed 
and  mortgage  referred  to  above,  and  as  we  held  the  bill 
sufficient  to  entitle  him  to  relief  on  the  facts  therein  alleged, 
the  real  questicm  now  to  be  determined  is,  whether  the 
answers  and  testimony  present  such  different  facts  or  con- 
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ditions  from  those  alleged  in  the  bill  as  preclude  the  appellee 
from  the  relief  sought 

In  the  case  of  Garrison  v.  HUl,  79  Md.  75,  which  was 
decided  in  1894,  Mr.  Stewart  was  counsel  for  Mrs.  Garrison. 
She  had  acquired  the  property  on  the  southeast  comer  of 
Liberty  and  Lexington  streets  in  the  City  of  Baltimore 
(spoken  of  in  this  case  as  No.  47  Lexington  street)  as  the 
heir  at  law  of  Maria  M.  Johnson.  The  two  properties  spoken 
of  in  this  case  as  Xos.  45  and  47  belonged  to  Maria  E. 
Weise,  who  died  in  1891,  leaving  a  last  will  and  testament  by 
which  she  left  *'all  that  piece  or  parcel  of  ground  situate 
at  the  southeast  comer  of  Liberty  and  Lexington  streets  in 
the  City  of  Baltimore  aforesaid,  together  with  the  improve- 
ments and  appurtenances"  to  Thomas  Hill  in  trust  for  Maria 
M.  Johnson  for  life,  and  after  her  death  in  trust  for  William 
W.  Johnson,  his  heirs  and  assigns,  but  in  case  he  died  with- 
out leaving  a  child  or  descendant,  then  the  property  was  to 
go  to  Emma  Maria  C.  Johnson.  The  property  became  vested 
in  the  latter  person,  who  made  Maria  M.  Johnson  her  sole 
devisee  and  Mrs.  Garrison  inherited  it  as  her  only  heir  at 
law. 

By  the  next  item  of  her  will,  Maria  E.  Weise  left  all  the 
rest,  residue  and  remainder  of  her  estate  ^'inclusive  of  my 
house  and  lot  of  ground  and  premises  on  Lexington  street 
adjoining  the  property  described  in  the  afor^oing  item  of 
my  will  and  which  is  known  as  No.  (96)  ninety-six,"  to 
Thomas  Hill  in  trust  for  the  purposes  therein  named.  The 
new  number  was  45  Lexington  street  Mrs.  Garrison  con- 
tended in  the  case  in  79  Md.  that  No.  45  ultimately  became 
vested  in  Emma  Maria  C.  Johnson,  and  that  she  inherited 
it  as  she  had  done  the  other  property,  but  we  held  that  it 
had  not  become  vested  in  Emma  M.  C.  Johnson,  and  hence 
did  not  pass  upon  her  will  to  ^laria  M.  Johnson,  whose  heir 
!Mfs.  Garrison  was. 

It  will  be  observed  that  when  Maria  E.  Weise  died  in 
1881  she  owned  the  two  properties,  and  although  the  will 
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does  not  show  how  they  were  divided  in  reference  to  the 
three  feet  which  were  included  in  the  alley  in  question, 
the  conduct  of  the  parties  throws  much  light  on  the  subject. 
The  suit  in  ejeetment,  reported  in  79  Md.,  was  instituted  in 
1893,  and  Mr.  Stewart,  one  of  the  present  appellants,  was 
one  of  her  attorneys,  and  signed  the  declaration.  In  that 
declaration  the  property  sued  for,  which  it  must  be  remem- 
bered is  what  is  now  owned  by  the  appellee,  was  described 
as  one  parcel,  as  follows:  ^'Beginning  for  the  same  on  the 
sottthemmost  side  of  Lexington  street  at  the  distance  of 
nineteen  feet  and  eight  inches  southeasterly  from  the  south- 
east comer  of  Lexington  and  Liberty  streets,  and  which 
place  of  banning  is  designed  to  be  in  the  centre  of  the 
division  wall  between  the  house  next  adjoining  on  the  west, 
and  running  thence  southeasterly,  bounding  on  Lexington 
street,  twenty  feet  and  three  inches  to  the  centre  of  the  wall 
between  the  house  erected  on  the  lot  now  being  described  and 
the  house  next  adjoining  on  the  east,  thence  southwesterly 
through  the  centre  of  the  said  wall  fifty-two  feet,  more  or 
less,  to  the  north  end  wall  of  the  house  next  adjoining  on  the 
south,  thence  northwesterly  along  said  wall  forty  feet  to  the 
easternmost  side  of  Liberty  street,  then  northeasterly,  bound- 
ing on  Liberty  street,  three  feet  to  the  southwest  comer  of 
the  house  adjoining  on  the  north,  thence  southeasterly  along 
the  south  end  wall  of  said  house,  eighteen  feet  six  inches 
until  it  intersects  a  line  drawn  southwesterly  through  the 
centre  of  the  division  wall  first  above  mentioned,  thence 
northeasterly  through  the  centre  of  said  wall  forty-nine  feet, 
more  or  less,  to  the  place  of  beginning.'* 

The  declaration  thus  clearly  recognized  the  alley  as  a 
part  of  what  is  spoken  of  as  No.  45  Lexington  street.  If 
Mrs.  Grarrison,  as  heir  of  Maria  M.  Johnson,  had  acquired 
the  alley  under  the  devise  in  the  will  of  Maria  E.  Weise 
of  the  property  at  the  comer  of  Liberty  and  Lexington 
streets,  why  would  she  have  sued  Thomas  Hill  for  the  alley 
as  a  part  of  No.  45  ?    Or,  if  the  alley  was  hers  through  that 
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devise,  can  it  be  supposed  that  when  it  was  determined  by 
the  decision  in  79  Maryland  she  had  not  inherited  the  other 
property  (No.  45),  her  attorney  would  not  at  least  have 
endeavored  to  recover  the  alley?  But  in  addition  to  that, 
Mrs.  Garrison  and  her  husband  made  a  deed  to  Mr.  Stewart 
on  May  7th,  1892,  by  which  they  granted  an  undivided  half 
part  or  moiety  of  all  their  right,  title  and  interest  in  and 
to  the  respective  estates  of  Maria  E.  Weis,  Maria  M.  John- 
son and  Enmia  M.  C.  Johnson,  and  then  on  the  4th  day  of 
December,  1894,  they  made  a  confirmatory  deed  to  him  in 
which  they  referred  to  the  former  conveyance  being  made 
"with  no  exact  description  in  said  deed  of  the  property 
hereinafter  mentioned,  and  for  the  purpose  of  confirming 
said  deed  and  of  giving  an  accurate  description  of  this  par- 
ticular part  of  the  property  mentioned  in  said  deed,  these 
presents  are  executed,'*  and  then  conveyed  an  undivided 
half  interest  in  and  to  the  property  by  courses  and  distances, 
which  limited  the  lot  to  49  feet  in  depth  and  called  for 
running  along  the  south  end  wall  of  the  house  on  No.  47, 
"and  on  the  north  side  of  an  alley  three  feet  wide" — thus  in 
terms  excluding  the  alley  from  the  conveyance,  and  added: 
"Being  the  same  piece  or  parcel  of  ground,  the  title  to  which 
was  acquired  by  Mary  DeCharms  Garrison  as  the  only  heir 
at  law  of  Maria  M.  Johnson,  who  was  the  sole  devisee  under 
the  will  of  Emma  M.  C.  Johnson  *  *  *  the  said  Enmia  M.  C. 
Johnson  having  acquired  the  same  in  fee  as  devisee  under  the 
will  of  Maria  E.  Weise." 

It  was  thus  admitted  by  that  deed,  executed  as  late  as 
December  4th,  1894 — the  same  year  that  the  ejectment  suit 
was  decided  against  Mrs.  Garrison  —  that  the  property 
acquired  by  Emma  M.  C.  Johnson,  as  devisee  under  the  will 
of  Maria  E.  Weise,  was  forty-nine  feet  in  depth  and  was 
on  the  north  side  of  the  alley.  A  deed  made  by  Eliza  P. 
Johnson  and  husband  to  Thomas  Ireland  Elliott  for  an  undi- 
vided half  interest  in  No.  45  was  dated  July  23,  1894,  and 
the  property  conveyed  thereby  was  described  precisely  as  it 


Digitized  by 


Google 


STEWART  V8.  MAY.  15 

jf  J  ]  Opinion  of  the  Court. 

was  in  the  declaration.  Eliza  P.  Johnson  was  the  only  heir 
at  law  of  William  W.  Johnson,  and  it  was  decided  in  79 
Md.  that  this  property  descended  to  his  heirs  who  were  liv- 
ing at  the  death  of  Emma  M.  C.  Johnson.  There  can, 
therefore,  be  no  doubt  that  as  late  as  1893  and  1894,  the 
owners  of  those  two  lots  understood  and  believed  that  the 
strip  included  in  the  alley  belonged  to  the  property  referred 
to  as  No.  45,  and  it  is  equally  certain  that  Mr.  Stewart  so 
thought,  as  otherwise  he  would  not  have  included  the  alley 
in  the  ejectment  suit  and  have  excluded  it  in  the  confirma- 
tory deed  to  himself,  which  was  made  for  the  special  purpose 
of  giving  a  proper  description  of  the  property  spoken  of  as 
Xo.  47.  It  was  certainly  a  very  natural  and  wise  division 
of  the  properties,  for  inasmuch  as  No.  47  was  on  the  comer, 
and  had  an  entrance  from  Liberty  street,  as  well  as  from 
Lexington  street,  and  as  No.  45  was  erected  between  two 
houses  on  Lexington  street,  the  alley  leading  to  Liberty  street 
from  the  rear  of  this  lot  was  of  great  value  to  it,  as  the 
properties  then  stood. 

Then  when  the  devisees  of  Eliza  P.  Johnson  conveyed  the 
other  half  of  No.  45  to  Philip  H.  Hoffman,  on  May  8.  1905, 
the  property  was  described  as  in  the  declaration,  and  the 
case  of  Garrison  v.  Hall,  79  Md.  75,  was  referred  to  in  the 
deed.  But  when  on  the  10th  day  of  October,  1907,  Mr.  and 
Mrs.  Grarrison  conveyed  the  other  undivided  half  to  Mr. 
Stewart,  in  fee  simple  the  description  of  the  lot  included  the 
alley,  making  the  lot  52  feet  in  depth,  instead  of  49,  and 
calling  for  the  northerly  wall  of  the  house  adjoining  on  the 
south. 

It  cannot  be  doubted  from  the  testimony  in  the  record 
that  at  least  as  far  back  as  1887,  when  Mr.  Struven  became 
tenant  of  No.  45,  the  strip  included  in  the  alley  was  regarded 
as  part  of  No.  45  Lexington  street.  Indeed  from  the  testi- 
mony of  Samuel  Bealmear,  a  witness  produced  by  the  appel- 
lants, it  may  be  inferred  that  such  was  the  case  from  the 
time  he  went  into  No.  47,  which  was  in  1868.    He  extended 
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the  house  on  that  lot  to  the  alley,  and  in  his  testimony  the 
following  appears :  "Have  you  any  recollection  as  to  whether 
there  was  any  use  made  of  the  alley  by  the  comer  house 
while  you  were  there  ?  A.  I  really  cani^ot  remember.  I 
do  not  know  that  I  was  ever  back  there  but  twice.  I  was  in 
there  six  years,  and  I  do  not  think  I  was  ever  back  in  the 
yard  twice  during  that  time.  Q.  But  you  could  go  back 
there  if  you  wanted  to  ?  A.  Yes,  but  I  had  not  occasion  to 
go  back  there."  If  the  alley  was  in  any  way  appurtenant  to 
No.  47,  or  of  any  use  to  it,  surely  he  would  have  gone  into 
it  twice  in  six  years,  especially  as  he  made  the  addition 
extending  to  the  alley.  It  may  be  said  in  passing  that  his 
evidence  would  seem  to  conclusively  show  that  there  was  no 
door  or  other  exit  leading  into  the  alley  from  No.  47.  He 
did  not  remember  any  and  if  there  had  been  he  would  cer- 
tainly have  used  it  twice  in  six  years. 

When  the  owners  of  No.  45  leased  the  property,  it  was 
doubtless  not  deemed  necessary  to  particularly  mention  the 
alley,  as  we  are  satisfied  from  the  evidence  that  it  was  con- 
nected with  the  yard  of  No.  45,  and  it  was  apparent  that  it 
belonged  to  and  was  a  part  of  that  property.  The  evidence 
of  Mr.  Struven,  who  rented  No.  45  from  1887  until  about 
1892,  and  Mr.  Hall  who  occupied  No.  47  about  that  time, 
both  of  whom  were  familiar  with  the  properties  for  a  num- 
ber of  years,  is  too  clear  to  admit  of  any  doubt  about  that 
The  record  in  our  judgment  proves  beyond  question  that 
Mrs.  Garrison  had  no  right  to  convey,  and  Mr.  Stewart,  who 
was  familiar  with  the  facts,  had  no  right  to  mortgage  the 
strip  included  in  the  alley.  It  is  equally  clear  that  placing 
the  deed  and  mortgage  on  record  was  calculated  to  create  a 
cloud  on  the  title  of  the  appellee.  If  they  were  permitted  to 
remain  in  force  as  to  the  alley,  without  objection  by  the 
appellee,  what  was  at  the  time  no  title  in  the  appellants 
when  the  deed  and  mortgage  were  given  might  in  the  course 
of  time  ripen  into  one  which  could  not  be  successfully 
assailed. 
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It  was  decided  in  the  former  appeal  that  posseBsian  by  a 
tenant  was  such  possession  as  would  enable  the  owner  to 
maintain  a  bill  of  this  character.  The  tenants  in  possession 
of  this  building  must  be  held  to  be  the  tenants  of  the 
appellee,  to  the  extent  of  the  property  spoken  of  as  No.  45 
Lexington  street,  including  the  alley  which  we  have  already 
said  was  regarded  as  a  part  of  No.  45.  The  appellants  cer- 
tainly knew  that  the  owners  of  No.  45  claimed  it,  and  they 
also  knew  that  they  had  failed  to  recover  it  in  the  ejectment 
suit  a  year  or  two  before  the  new  building  was  erected.  If 
it  was  intended  to  surrender  the  title  to  it  when  the  new 
building  was  erected,  it  cannot  be  possible  that  Judge 
Elliott,  as  owner  of  an  interest  in  No,  45,  and  Mr.  Stewart 
as  part  owner  of  No.  47  and  as  attorney  for  Mrs.  Garrison, 
for  whom  he  was  acting  in  connection  with  the  new  arrange- 
ment,  would  have-  thought  it  unnecessary  to  make  it  a  mat- 
ter of  record.  The  litigation  between  the  parties  was  too 
recent  to  be  forgotten.  Mr.  Stewart  in  answer  to  the  ques- 
tion, *^  There  was  a  little  feeling  between  the  owners  of  46 
and  47,  as  a -result  of  that  ejectment  suit?  replied,  "More 
than  a  little ;  it  was  very  hot."  It  would,  therefore,  be  utterly 
unreasonable  to  support  that  Judge  Elliott,  who  had 
acquired  a  half -interest  in  No.  45  after  that,  litigation  had 
ended,  would  have  given  away  the  three  feet  which  would  be 
so  essential  to  his  property,  if  it  became  necessary  to  rent 
No.  45  separately  when  the  lease  to  Salomon  &  Co.  ter- 
minated. It  would  like^^se  be  quite  as  diflScult  to  believe 
that  if  he  was  willing  to  cio  so  Mr.  Stewart,  the  then  owner 
of  the  half-interest  in  No.  47,  and  the  attorney  for  the  owner 
of  the  other  half,  would  not  have  obtained  a  deed  or  some 
satisfactory  evidence  of  the  surrender  of  the  alley.  The  tes- 
timony of  Judge  Elliott  shows  that  in  making  leases  and 
in  dealing  with  the  tenants  he  kept  constantly  in  mind  the 
possibility  of  No.  45  again  being  rented  as  a  separate  prop- 
erty. Indeed  the  owners  executed  separate  leases  for  their 
re8i)ective  properties,  although  they  were  of  course  aware 
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that  the  tenants  were  arranging  with  the  owners  of  adjoin- 
ing properties  and  doubtless  knew  how  the  builders  were 
being  constructed,  but  Judge  Elliott  representing  himself 
and  to  some  extent  his  co-owner  of  No.  45,  always  kept  in 
mind  the  possibility  of  that  property  having  at  the  end  of 
his  lease  to  be  rented  separately  and  required  the  tenants  to 
covenant  to  restore  the  walls.  It  would  perhaps  have  been  a 
wise  course  to  have  had  an  agreement;  as  subsequent  events 
proved,  for  about  a  year  after  the  lease  was  made  the  deed 
and  mortgage  were  executed  by  which  it  was  attempted  to 
convey  what  the  parties  must  have  known  they  had  no  right 
to  convey,  namely,  a  fee  simple  title  to  that  alley. 

The  only  remaining  question  we  will  consider  is,  whether 
the  decree  should  have  declared  that  the  title  to  the  strip  of 
ground  three  feet  wide  is  in  the  plaintiff  in  fee  simple,  free 
and  clear  of  any  easement  appurtenant  to  the  defendant's 
lot.  The  decided  weight  of  the  evidence  is  to  the  effect  that 
the  only  opening  in  the  wall  on  the  alley  was  a  window 
fourteen  inches  square,  which  was  either  in  the  second  story 
or  near  the  ceiling  of  the  first.  Then  there  was  some  testi- 
mony that  the  eaves  of  the  roof  projected  over  some  part  of 
the  alley,  although  the  extent  of. the  projection  is  wholly 
indefinite,  and  that  some  water  drained  into  it  from  the 
house  on  No.  47.  Any  other  uses  of  the  alley  by  the  owners 
or  tenants  of  No.  47  attempted  to  be  shown  are  so  uncertain 
and  indefinite  as  not  to  require  any  further  reference  to  them 
by  us.  It  would  be  impossible  to  decide  from  the  evidence 
how  far,  if  at  all,  the  eaves  of  the  roof  of  the  house  on  No. 
47  extended  over  the  alley,  but  if  it  be  conceded  that  they 
did  project  over  it  to  some  extent,  that  there  was  an  opening 
in  the  rear  wall  about  fourteen  inches  square  and  that  some 
water  did  run  from  that  house  into  the  alley,  what  rights 
have  the  appellants  now  ? 

It  must  not  be  forgotten  that  until  Maria  E.  Weise  died  in 
1881  she  owned  both  properties  and  therefore  no  easements 
were  acquired  by  prescription.    A  party  cannot  have  an  ease- 
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ment  in  his  own  land.  Oliver  v.  TIoolc,  47  Md.  30(S,  Mitchell 
V.  Seipel,  53  ^fd.  268.  Between  the  death  of  Miss  Weise,  in 
1881,  and  the  tearing  down  of  the  house  when  the  present 
building  was  erected,  in  1895  or  1896,  sufficient  time  did  not 
elapse  to  give  the  right  to  the  owners  of  No.  47  by  prescrip- 
tion. But  even  if  it  be  conceded  for  the  purposes  of  the 
case  that  there  were  such  apparent  easements  existing  that 
the  benefit  of  them  passed  to  the  owner  of  No.  47,  under 
the  principles  announced  in  such  cases  as  Bums  v.  Gallagher, 
62  Md.  462,  and'i'Ztoson  v.  Grove,  85  Md.  215,  which  we 
need  not  determine,  was  there  not  an  abandonment  of  them 
when  the  appellants  tore  the  old  house  down  and  erected  the 
present  building  and  undertook  to  convey  the  alley  in  fee? 
Tn  Yogler  v.  Geiss,  51  Md.  407,  Judge  Alvey  said:  '^It  is 
now  very  well  settled,  by  authorities  of  the  highest  character, 
Oiat  a  party  entitled  to  a  right  of  way  or  other  mere  ease- 
ment in  the  land  of  another  may  abandon  and  extinguish 
such  right  by  acts  in  pais,  and  without  deed  or  other  writing. 
*  *  *  A  cesser  of  the  use,  coupled  with  any  act  clearly  indi- 
cative of  an  intention  to  abandon  the  right,  would  have  the 
pame  effect  as  an  express  release  of  the  easement,  without 
any  reference  whatever  to  time."  In  Canton  Co,  v.  B.  &  0. 
R.  R.  Co.,  99  Md.  218,  that  was  repeated.  See  also,  14  Cyc. 
1188,  10  Am.  &  Eng.  Ency.  of  Law,  437. 

The  appellants  had  undoubtedly  ceased  to  make  any  use 
of  what  they  claim  to  have  been  easements  for  at  least  twelve 
years  when  this  bill  was  filed,  and  had  voluntarily  torn  the 
house  down,  in  which  the  little  window  was,  on  which  the 
allied  projecting  eaves  were,  and  from  which  the  water 
was  claimed  to  have  been  drained  into  the  alley.  But  that 
is  not  all,  they  had  built  over  the  alley  in  such  way  as  to 
make  it  impossible  for  them  to  enjoy  what  they  called  ease- 
ments, as  they  claim  they  had  the  right  to  use  them.  Those 
facts  might  be  sufficient  to  prove  an  intention  to  abandon 
and  an  actual  abandonment,  but  they  did  not  stop  there.  One 
of  them  conveyed  to  the  other,  in  fee  simple,,  the  very  strip 
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of  land  in  which  they  claim  the  easements  existed,  and  the 
other  conveyed  by  way  of  mortgage  the  same  land,  describ- 
ing it  as  in  fee  simple,  and  in  their  answers  they  admit 
that  Stewart  is  claiming  title  to  the  alley  and  set  out  at  length 
the  grounds  on  which  they  rely  for  their  claim.  It  would  be 
difficult  to  prove  acts  of  abandonment  of  easements  of  a 
more  decisive  character,  or  which  more  clearly  indicate  an 
intention  to  abandon  the  rights,  if  they  existed.  They  even 
claim  that  they  have  been  paying  tlie  taxes  on  the  strip 
embraced  in  the  alley  for  many  years,  and  in  short  claim  to 
own  the  property  in  fee.  So  without  deeming  it  necessarj^ 
to  determine  whether  there  once  were  such  easements  in  the 
alley,  we  are  of  the  opinion  that,  if  there  were,  the  appellants 
have  abandoned  them. 

We  will  only  add  that  we  do  not  in  any  way  determine 
what  the  rights  of  the  respective  parties  may  be,  in  case  the 
present  arrangement  of  the  buildings  is  terminated,  as  that 
is  in  no  wise  involved  in  this  case.  Nor  will  we  discuss  the 
exceptions  to  the  testimony  filed,  as  they  could  not  affect  our 
conclusion. 

Decree  affirmed,  the  appellants  to  pay  the 
costs  above  and  below. 
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TIIE  BALTIMORE  TRUST  COMPANY,  Receiver,  vs. 

GEORGE'S  CREEK  COAL  AND  IRON 

COMPANY. 

Receivers:  appointment    Stock  certificates:  in  name  of  "trus- 
tee"; unknown  trust.    Trusts:  devolution  of  trusteeship 
upon  heir.  Jurisdiction :  objection  by  answer, 
demurrer  or  at  hearing. 

Unless  the  necessity  be  of  the  most  stringent  character,  a 
receiver  should  not  be  appointed  until  the  defendant  is  first 
heard  in  response  to  the  application.  p.  30 

The  duty  is  not  imposed  upon  a  corporation  to  invest  dividends 
due  to  its  stockholders  or  to  pay  interest  upon  such  divi- 
dends, pp.  30-3  T 

Loss  of  interest  arising  from  the  failure  or  neglect  of  the  stock- 
holder to  claim  dividends  that  have  been  declared  is  no 
ground  for  the  appointment  of  a  receiver.  p.  31 

Under  sec.  80  of  Art.  23  of  the  code  (1912)  upon  the  dissolu- 
tion of  a  corporation,  otherwise  than  by  judicial  proceedings, 
directors  become  personally  and  severally  liable  to  the  stock- 
holders and  creditors,  as  trustees,  until  the  appointment  of  a 
receiver.  p.  31 

The  addition  of  the  word  ''trustee"  after  the  name  of  a  stock- 
bolder  on  a  certificate  and  the  stock  book  of  the  corporation, 
gives  notice  of  the  existence  of  a  trust.  p.  31 

Corporations  are  bound  to  see  that  trust  property  in  their  cus- 
tody is  protected  and  not  misappropriated.  p.  32 

Failure  of  the  principal  to  appear  and  claim  the  stock  or  divi- 
dends, raises  no  presumption  of  personal  ownership  in  a  per-  . 
son  named  in  the  certificate  as  a  trustee.  p.  33 

Trusts  of  real  estate,  upon  the  trustee's  death,  devolve  upon  his 
heirs  at  law.  p.  31- 

Trusts  of  personalty  devolve  upon  the  executor  or  the  admin- 
istrator for  the  preservation  of  the  title,  until  the  appoint- 
ment of  a  new  trustee.  p.  34 

Where  the  trust  estate  has  been  in  course  of  administration  by 
the  deceased  trustee,  it  is  the  duty  of  the  executor  or  admin- 
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istrator  to  render  an  account  of  the  trusts,  and  in  such  cases  it 
would  be  proper,  and  perhaps  necessary,  that  the  executor  or 
administrator  should  be  a  party  to  a  proceeding  for  the 
appointment  of  a  new  trustee.  p.  34 

But  the  rule  has  no  application  to  property  that  was  never  in 
the  trustee's  possession.  p.  34 

For  some  seventy  years  certain  shares  of  stock  had  stood  \v 
the  name  of  T.  A.,  "trustee."  None  of  the  dividends  declare-! 
by  the  corporation  had  ever  been  collected  by  said  T.  A.  nor 
had  scrip  dividends  allotted  ever  been  receipted  for  by  him  or 
the  stock  transferred;  there  was  no  evidence  to  show  for 
whom  T.  A.  was  trustee ;  after  T.  A.  was  long  dead,  and  his 
estate  wound  up,  the  Baltimore  Trust  Company  was  appointed 
administrator  c,  t.  a,  of  T.  A.,  and  by  an  ex  parte  proceeding 
was  appointed  receiver  with  power  to  receive  a  new  certifi- 
cate for  said  stock  and  all  dividends,  etc.,  with  authority  to 
receipt  for  the  same;  such  receiver  filed  a  bill  against  the 
corporation  to  compel  the  issue  of  a  new  stock  certificate, 
etc.,  that  it  might  protect  the  same  for  account  of  the  owner; 
on  appeal  from  an  order  dismissing  said  bill  it  was  held  that, 
the  corporation  was  interested  in  the  disposition  of  such 
shares  of  stock,  and  that  it  was  proper  for  it  to  refuse  to  issue 
and  deliver  to  such  a  receiver  a  duplicate  certificate,  until  it 
was  determined  by.  a  Court  of  competent  jurisdiction  that  the 
stock  standing  in  the  name  of  T.  A.  in  trust,  was  the  property 
of  T.  A.  at  the  time  of  his  death,  in  his  own  right.  p.  3.'* 

The  objections  on  the  ground  of  want  of  jurisdiction,  or  want 
of  capacity  of  a  plaintiff  may  be  made  by  demurrer,  plea  or 
answer,  or  may  be  taken  advantage  of  at  the  hearing,      p.  35 

Decided  November  20th.  1912, 

Appeal  from  the  Circuit  Court  for  Baltimore  City  (Boni\ 
J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The    cause   was    argued   before    Boyd,    C.    J.,    Briscoe, 
Pearck,  Thomas,  Pattisox  and  Stockbrtdge.  *TJ. 
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Stuart  S.  Janney  (with  a  brief  by  Ritchie  &  Jarmey)^ 
for  the  appellant. 

Shirley  Carter  (with  whom  were  Bernard  Carter  &  Sons 
on  the  brief),  for  the  appellee. 

Pearce^  J.,  delivered  the  opinion  of  the  Court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Baltimore  City  dismissing  a  bill  filed  by  the  Baltimore  Trust 
Company,  a  corporation  of  the  State  of  Maryland,  as 
receiver,  against  the  George's  Creek  Coal  and  Iron  Company, 
also  a  corporation,  of  the  State  of  Maryland,  the  ground  of 
the  dismissal  being  want  of  jurisdiction  in  the  Court  to 
entertain  the  proceeding. 

The  bill  alleges : 

First — That  58  shares  of  the  capital  stock  of  the  defend- 
ant company  stand  in  the  name  of  Tilly  Allen,  of  Now 
York,  in  trust,  and  has  so  stood  since  March  22nd,  1841, 
under  the  certificate  therefor  issued  on  that  date. 

Second — That  on  September  29th,  1911,  The  Baltimore 
Trust  Company,  administrator  c.  t.  a.  of  the  estate  of  Tilly 
Allen,  deceased,  filed  an  ex  parte  petition  in  the  Circuit 
Court  of  Baltimore  City,  alleging  the  fact  just  stated,  the 
death  of  the  said  Tilly  Allen  about  August  18th,  1862,  leav- 
ing a  last  will  and  testament,  and  the  appointment  of  the 
petitioner  as  administrator  c.  t.  a.  of  his  estate ;  praying  for 
the  appointment  of  a  receiver  to  reduce  to  possession  by 
demand,  suit  or  otherwise,  said  58  shares  of  stock  and  all 
cash,  bonds  or  script  representing  the  same,  to  be  adminis- 
tered to  the  best  advantage  of  all  concerned  under  the  juris- 
diction of  said  Court;  and  that  the  petitioner  was  accord- 
ingly appointed  such  receiver  by  an  order  of  said  Court 
passed  September  29th,  1911. 

Third — That  pursuant  to  the  authority  contained  in  said 
order,  the  Baltimore  Trust  Company  applied  to  the  George's 
Creek  Coal  and  Iron  Company  for  the  issue  of  a  new  certifi- 
cate for  said  58  shares  of  stock  to  be  made  out  in  the  name 
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of  the  receiver,  the  original  certificate  having  been  lost  or 
destroyed. 

Fourth — That  said  George's  Creek  Coal  and  Iron  Com- 
pany, being  advised  by  counsel  that  it  was  not  its  duty  to 
issue  such  new  certificate,  refused  to  issue  the  same. 

Fifth — ^That  the  receiver  was  advised  by  its  counsel  that 
it  was  its  duty  to  institute  proceedings  to  require  the  issu- 
ance of  such  new  certificate. 

The  prayer  of  the  bill  was  that  an  order  should  be  passed 
requiring  the  defendant  to  issue  and  deliver  to  the  receiver 
such  new  certificate,  and  to  pay  to  the  receiver  all  dividends 
due  and  unpaid  thereon;  and  for  an  injunction  restraining 
the  defendant  from  issuing  a  new  certificate  for  said  58 
shares  of  stock,  or  from  paying  any  new  stock,  bonds,  scrip 
or  cash  payable  or  distributable  thereon,  to  any  party  other 
than  said  receiver. 

An  order  was  accordingly  passed  requiring  the  defendant 
to  show  cause  why  it  should  not  be  directed  to  comply  with 
the  demand  of  the  receiver. 

There  was  filed  with  the  bill  as  an  exhibit,  and  as  part 
thereof,  a  copy  of  the  petition  above  mentioned,  the  substance 
of  which  is  necessary  to  be  stated,  in  order  to  have  a  proper 
understanding  of  the  whole  eontroversy. 

This  petition  after  making  the  all^ations  before  men- 
tioned, further  alleged  that  said  certificate  had  been  lost  or 
destroyed,  and  the  only  evidence  in  the  possession  of  the 
George's  Creek  Coal  and  Iron  Company,  or  information  as 
to  the  form  of  said  certificate,  was  the  entry  in  the  Stock 
Ledger,  all  of  its  other  books  and  records  having  been 
destroyed  by  the  great  fire  of  February  7th  and  8th,  1904. 

That  said  Tilly  Allen  bv  his  last  will  and  testament  gave 
his  entire  estate  to  his  son  John  Hazard  Allen,  who  was  made 
sole  executor,  a  copy  of  said  will  being  filed  with  the  peti- 
tion. 

That  John  Hazard  Allen  died  March  2nd,  1906,  intestate 
and  without  issue,  but  leaving  a  widow,  Mary  C.  Allen,  resid- 
ing at  East  Orange,  New  Jersey.    That  in  the  settlement  of 
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the  estate  of  Tilly  Allen  made  by  said  executor,  no  men- 
tion was  made  of  said  stock  either  in  the  inventory,  or  other- 
wise. That  in  1910  one  of  the  directors  of  the  defendant 
company,  for  the  purpose  of  ascertaining  who  was  entitled 
to  said  stock,  caused  advertisement  to  be  made  in  certain 
newspapers  published  in  New  York  City  and  ii;  Brooklyn; 
asking  for  information  concerning  «aid  Tilly  Allen,  and 
that  Mrs.  Anna  V.  S.  Hazard  Allen  responded  thereto,  and 
an  exhaustive  investigation  was  then  made  for  the  purpose 
of  ascertaining  the  surviving  relatives  of  Tilly  Allen  who 
might  by  possibility  be  entitled  to  said  stock,  and  to  ascer- 
tain whether  any  trust  in  respect  thereto  really  existed  and 
if  so  its  character,  and  who  were  the  beneficiaries.  That  the 
only  practical  result  of  such  investigation  was  to  disclose  the 
fact  that  Tilly  Allen  left  two  sons  by  a  first  wife,  Mary 
Cutler,  both  of  whom  died  many  years  ago,  and  that  the 
probate  records  at  their  respective  residences  disclose  no  will 
or  administration.  That  by  his  second  wife,  Mary  Hazard 
Merritt,  who  died  in  1833,  Tilly  Allen  left  three  children, 
two  of  whom  have  been  dead  many  years,  and  John  Hazard 
Allen  before  mentioned,  who  died  intestate  in  1906,  leaving 
a  widow,  Mary  C.  Allen,  and  that  the  only  living  persons 
having  or  being  likely  to  have  any  information  as  to  said 
stock  are  Mary  C.  Allen  and  Anna  V.  S.  Hazard  Allen. 

That  Mary  C.  Allen,  widow  of  John  Hazard  Allen,  knew 
Tilly  Allen,  but  has  no  knowledge  or  information  of  any 
stock  held  by  him  in  trust,  though  she  recalls  that  at  the 
time  of  his  death  there  was  some  talk  in  the  family  that  he 
owned  some  worthless  stock,  the  name  of  which  she  did 
not  know  or  hear. 

That  Anna  V.  S.  Allen  has  no  knowledge  or  information 
as  to  any  stock  owned  or  held  by  Tilly  Allen  as  trustee, 
but  that  her  father,  John  Van  Schoonhaven  Hazard,  was 
once  a  business  partner  of  Tilly  Allen ;  that  her  father  failed 
in  business  about  1837,  and  afterwards  said  he  could  not  on 
that  account  hold  property  in  his  own  name,  and  that  her 
mother  had  said  she  had  then  given  up  her  property,  but 
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that  it  would  come  back  to  her  children ;  that  it  had  never 
come  back  to  them,  and  ^^she  thinks  it  possible  on  speculation 
and  surmise"  that  Tilly  Allen  may  have  held  this  stock 
upon  some  trust  for  them. 

That  the  inventory  of  Tilly  Allen's  estate  showed  stocks  in 
various  companies,  but  that  a  nimiber  of  those  companies  are 
now  out  of  existence,  and  there  is  nothing  to  show  whether 
these  stocks  were  held  by  him  in  trust ;  that  at  the  time  of 
his  death  he  was  agent  for  one  Anson  G.  Phelps,  of  Phelps, 
Dodge  and  Company,  of  New  York  City,  but  that  no  light 
has  been  obtained  from  that  quarter. 

That  b^inning  with  1864,  83  separate  dividends  have 
been  declared  on  said  stock,  and  in  1910,  a  reduction  of 
capital  stock  was  made,  and  several  liquidation  dividends 
were  declared  and  paid  to  stockholders,  and  a  distribution 
made  to  them  of  bonds  and  scrip,  but  all  these  in  respect  of 
said  58  shares  of  stock  are  retained  by  the  defendant  for 
whoever  may  be  entitled  thereto,  and  the  total  of  said  cash 
dividends  is  now  $20,952.50  and  the  total  value  of  such 
bonds  and  scrip  is  now  $14,236.35,  in  all  of  which  the  peti- 
tioner asserts  the  defendant  company  has  no  claim  or  inter- 
est. That  during  all  this  period  no  one  has  ever  laid  claim 
to  said  stock  and  dividends  or  ever  communicated  with  the 
defendant  company  in  respect  thereto. 

The  petitioner  then  avers  that  it  believes  no  trust  ever 
existed  in  respect  to  said  58  shares  of  stock,  but  that  the  same 
belonged  absolutely  to  said  Tilly  Allen,  all  of  his  debts 
having  been  paid  by  his  executor. 

*That  even  if,  by  chance,  some  trust  does  exist  with 
respect  to  such  stock,  then  in  the  absence  of  any  claim  by 
anyone  interested  thereunder,  it  is  the  right  and  duty  of  the 
petitioner,  as  administrator  c.  t.  a,  of  Tilly  Allen,  to  take 
possession  of  the  same,  and  to  retain,  preserve  and  protect 
it  for  account  of  the  true  owner. 

That  the  petitioner  ne\'erthele8s  realizes  that  the  fact  that 
this  stock  stands  in  the  name  of  Tilly  Allen,  in  trust,  raises  a 
question  as  to  its  right  to  recover  the  same  as  administrator 
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r.  /.  a.  of  Tilly  Allen,  but  that  there  can  be  no  doubt  what- 
ever of  its  duty  as  such  administrator  to  protect  said  stock 
and  fund  and  *'to  put  in  motion  the  proper  machinery  of 
the  C/Ourt,  to  tbe  end  that  the  property  may  be  ultimately 
distributed  to  those  entitled  thereto." 

That  if  the  property  is  permitted  to  remain  in  the  hands 
of  the  defendant  company,  there  will  be  a  loss  to  the  ultimate 
owners  as  no  interest  will  be  allowed  upon  the  $20,952.50 
representing  cash  dividends;  and  moreover  that  said  com- 
pany is  now  in  liquidation,  has  distributed  the  greater  part 
of  its  assets  to  its  known  stockholders  and  will  shortly  dis- 
tribute the  remainder,  and  will  then  have  no  assets  at  all, 
and  no  financial  responsibility,  and  the  petition  closes  with 
the  prayer  for  the  receiver  which  was  granted  as  stated. 
A  copy  of  said  bill  of  complaint,  exhibits  and  order,  having 
been  served  on  the  defendant  company,  its  answer  was 
promptly  filed  admitting  the  preliminary  allegations  of  the 
bill,  but  alleging  that  the  appointment  of  the  receiver  hav- 
ing been  made,  as  shown  by  the  exhibit,  in  an  ex  parte  pro- 
ceeding, without  any  notice  to  the  defendant  of  such  applica- 
tion, and  without  opportunity  to  be  heard  in  opposition 
thereto,  that  the  order  of  appointment  was  improvidently 
made,  and  should  be  forthwith  stricken  out,  and  the  bill  of 
complaint  be  dismissed. 

The  defendant,  however,  tendered  itself  ready,  upon  the 
dismissal  of  the  bill  of  complaint,  to  answer  forthwith  the 
allegations  of  the  ex  parte  petition,  if  made  in  a  bill  of  com- 
plaint filed  in  that  Court  by  Baltimore  Trust  Company, 
administrator  r.  t,  a.  of  Tilly  Allen,  deceased,  to  which  the 
defendant  should  be  made  a  party  defendant;  and  in  order 
to  inform  the  Court  what  its  answer  would  have  been  to  said 
er  parte  petition,  if  an  opportimity  to  answer  had  been  given 
and  what  its  answer  will  now  be  if  given  an  opportimity  to 
answer  the  same,  it  proceeds  to  set  out  in  detail  what  such 
answer  would  be.  It  admitted  the  facts  averred  as  such  in 
paragraphs  1,  2,  3,  4,  5.  It  said  it  had  no  knowledge  of  the 
averments  of  paragraphs  6,  7,   8,  9  and  10  and  neither 
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admitted  or  denied  the  same,  except  the  averment  that  no 
dividends  were  made  before  1864,  which  it  admits. 

It  admits  the  averments  of  paragraph  11,  relating  to  the 
number  of  dividends  declared,  the  reduction  of  the  capital 
stock,  and  the  distribution  of  bonds  and  scrip  upon  said  58 
shares  of  stock,  the  amount  of  such  dividends  and  of  such 
bond  and  scrip,  and  their  retention  by  the  defendant  for 
whoever  may  be  entitled  thereto,  but  it  does  not  admit  that 
the  defendant  has  no  claim  to,  or  interest  in  said  58  shares 
of  stock,  and  it  allies  that  the  number  of  shares  of  stock 
now  standing  in  the  name  of  Tilly  Allen  in  trust,  though 
originally  58  is  now  116,  the  number  of  shares  of  all  the 
stockholders  having  been  doubled  in  recent  years. 

It  admits  the  averment  of  the  12th  paragraph  that  during 
all  these  years,  no  demand  has  been  made  by  any  beneficiary 
for  said  stock,  dividends,  bonds  or  scrip,  but  denies  the 
averment  that  the  absence  of  such  demand  is  any  more  evi- 
dence that  said  stock  was  not  held  in  trust,  than  that  it  is 
owned  by  a  relative  or  next  of  kin  of  Tilly  Allen. 

Answering  the  13th^  14th,  15th  and  l7th  paragraphs,  as 
to  the  belief  of  the  petitioner  that  the  property  in  question 
belonged  absolutely  to  Tilly  Allen,  as  to  the  petitioner's  aver- 
ment, that  even  if  any  trust  exists,  it  is  its  duty  to  take 
possession  thereof  for  the  actual  owner;  as  to  the  refusal  of 
the  defendant  to  issue  and  deliver  a  new  certificate;  as  to 
the  petitioner's  claim  that  though  there  is  a  question  of  its 
right  to  recover  the  property,  it  is  yet  its  duty  to  put  in 
motion  the  machinery  of  the  Court  for  the  distribution  of 
the  property  to  those  entitled  thereto;  and  as  to  the  aver- 
ment that  the  defendant  ought  not  to  be  permitted  to  remain 
in  possession  of  the  property  because  no  interest  will  be 
allowed  on  the  cash  dividends,  and  because  the  defendant  is 
in  liquidation,  and  its  assets  will  soon  be  all  distributed ;  the 
defendant  says,  that  even  if  it  were  proper  for  a  receiver 
to  be  appointed  the  petitioner  would  not  be  a  proper  appoint- 
ment,  because  his   interest   and  duty  as  administrator  of 
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Tiily  Allen,  is  to  assert  the  private  ownership  of  said  Allen, 
rather  than  the  trust  ownership  in  which  it  stands,  and  that 
any  receiver  appointed  should  be  impartial  upon  that  ques- 
tion ;  and  the  defendant  says  it  is  ready  forthwith  to  have  said 
stock,  dividends,  etc.,  invested  under  the  order  of  the  Court. 
Further  answering,  the  defendant  refers  to  certain  pro- 
ceedings pending  in  the  same  Court  against  it  upon  a  bill 
filed  by  Edward  E.  Montell  and  others,  stockholders  of  the 
defendant,  in  reference  to  the  disposition  of  the  stock  stand- 
ing on  the  books  of  the  defendant  in  the  name  of  Morris 
Robinson,  agent  (being  the  same  stock  which  was  the  sub- 
ject of  controversy  in  Tyson,  A  dm.  of  Morris  Robinsorij  v. 
The  Georges  Creek  Coal  and  Iron  Company,  115  Md.  564), 
and  says  that  for  the  reasons  given  in  its  answer  in  said  case, 
it  is  not  necessary  that  a  receiver  should  be  appointed  in 
this  case;  but  that  all  the  questions  hei*ein  can  be  determined 
under  proceedings  taken  by  this  corporation  under  the  direc- 
tion of  this  Court  without  the  appointment  of  a  receiver, 
and  without  burdening  the  property  representing  the  stock 
standing  in  the  name  of  Tilly  Allen,  in  trust,  with  receivers' 
commissions;  the  president  of  the  defendant  having  offered 
to  render  without  compensation  all  services  which  could  be 
performed  by  a  receiver. 

The  defendant,  further  answering,  suggested  that  the  Court 
should  by  its  order,  direct  the  defendant  to  give  notice  to 
the  administrator  of  Tilly  Allen,  and  to  all  others  claiming 
said  stock  in  any  way,  to  file  their  claims  thereto  by  a  day 
to  be  named  in  said  order,  or  else  be  thereafter  forever 
barred,  and  that  the  Court,  after  such  notice,  proceed  to 
determine  upon  the  validity  of  said  claims,  or  that  if  it 
should  be  thought  proper  that  a  receiver  should  be  appointed 
at  all,  that  the  same  receiver  should  be  appointed  in  this 
case  as  in  the  Montell  Case  before  mentioned,  and  that  the 
receiver's  services  in  both  cases  should  be  compensated  by 
reasonable  salary  instead  of  the  allowance  of  commissions. 
The  defendant  further  prays  that  if  the  Court  should 
dismiss  the  bill  in  this  case,  and  allow  the  receiver  to  file 
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another  bill  in  lieu  of  said  ex  parte  petition,  his  answer  in 
this  case  may  be  taken  as  an  answer  to  such  new  bill,  or  if 
in  the  judgment  of  the  Court  it  will  be  more  conducive  to 
efficient  dealing  with  the  ownership  of  these  58  shares  of 
stock,  that  said  new  bill  so  to  be  filed  shall  be  dismissed, 
and  the  administrator  c.  t  a.  of  Tilly  Allen  shall  be  made  a 
co-plaintiff  with  said  Montell  and  others  in  the  bill  filed  by 
them,  that  the  Court  will  so  order. 

The  case  was  heard  on  the  motion  to  dismiss  incorporated 
in  the  answer,  and  the  Court  being  of  opinion  that  it  was 
without  jurisdiction  to  pass  the  order  of  September  29th, 
1911,  upon  said  ex  parte  petition,  and  also  that  "the  plain- 
tiff is  not  entitled  to  receive  the  stock  and  dividends  thereon 
and  the  other  things  as  prayed  in  the  bill  of  complaint  in 
this  cause  from  the  defendant,''  the  bill  was  dismissed. 

It  thus  appears  from  the  language  of  the  decree,  that 
the  Court  considered  and  determined  two  questions:  (1)  the 
propriety  of  the  appointment  of  a  receiver  upon  the  ex  parte 
petition,  and  (2)  whether,  if  the  receiver  had  been  appointed, 
only  after  notice  to  defendant,  and  opportunity  to  be  heard, 
the  receiver  had  established  its  right  to  the  stock  and  divi- 
dends. 

As  to  the  first  question  little  need  be  said.  A  fundamental 
rule  of  equity  is  that  "unless  the  necessity  be  of  the  most 
stringent  character,  the  Court  will  not  appoint  a  receiver 
until  the  defendant  is  first  heard  in  response  to  the  applica- 
tion." Blondheim  v.  Moore,  11  Md.  374;  Johnston  v.  Lip- 
pert,  96  Md.  588.  It  cannot  be  contended  that  any  real 
necessity  whatever  existed  in  this  case  for  the  appointment 
of  a  receiver  upon  an  ex  parte  petition  without  notice  or 
hearing.  Anderson  v.  CecU,  86  Md.  493 ;  Baher  v.  Baker, 
108  Md.  277.  The  only  attempts  to  show  any  necessity  are 
found  in  the  following  all^ations:  (1)  that  there  will  be  a 
loss  to  the  ultimate  owners,  if  the  property  is  permitted  to 
remain  in  the  hands  of  the  defendant,  since  no  interest  will 
be  allowed  by  it  on  the  cash  dividends  of  $20,952.50.  But 
there  is  no  duty  imposed  upon  corporations  to  invest  divi- 
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dends  due  their  stockholders,  or  to  pay  interest  thereon,  and 
loss  of  interest  arising  from  the  n^lect  or  omission  of  the 
stockholder  to  claim  dividends  can  hardly  be  held  to  consti- 
tute the  necessity  for  a  receiver;  (2)  that  the  company  is  in 
liquidation,  has  distributed  the  greater  part  of  its  assets, 
and  will  shortly  distribute  the  remainder  so  that  it  will 
have  no  assets  at  all  and  no  financial  responsibility  for  the 
proper  care  of  said  property,  or  to  prevent  its  loss,  waste  or 
diversion.  If  this  ground  were  otherwise  tenable  it  is  fully 
answered  by  sec.  80  of  Art.  23,  which  provides  that  where  a 
corporation  is  dissolved  otherwise  than  by  judicial  proceed- 
ings, and  until  other  persons  are  appointed  as  receivers  by 
competent  authority,  the  directors  at  the  time  of  the  dissolu- 
tion become  trustees  for  the  creditors  and  stockholders  and 
are  made  jointly  and  severally  liable  to  the  creditors  and 
stockholders  to  the  extent  of  its  property  which  should  come 
into  their  hands.  The  appellant  relies,  upon  this  point,  upon 
the  language  of  the  Court  in  Voshell  v.  Hynson,  26  Md.  94, 
where  it  is  said  that  the  rule  laid  down  in  Blondheim  v. 
Moore,  supra,  is  one  which  can  only  be  enforced  upon  appeal 
directly  from  the  order  appointing  a  receiver.  But  in  the 
case  before  us,  the  petition  for  a  receiver,  and  the  order 
appointing  one,  is  made  a  part  of  the  bill  and  that  order  is 
thus  brought  before  the  Court  on  this  appeal. 

The  appellant  also  contends  that  no  notice  was  required  to 
the  defendant,  and  no  injury  could  be  wrought  by  the 
ex  parte  appointment,  because  no  receiver  was  appointed  for 
the  defendant  and  none  of  its  property  was  or  can  be,  taken 
from  its  possession  by  such  appointment,  and  that  the  defend- 
ant corporation  has  no  interest  in  the  property  in  question 
here,  or  in  its  possession,  nor  in  any  dispute  as  to  the  owner- 
ship of  these  shares  of  stock  and  their  accretions.  But  this 
contention  is  opposed  to  clear  authority.  In  Bank  v.  Lange, 
51  Md,  144,  this  Court  following  the  law  laid  down  in  Shaw 
V.  Spender,  100  Mass.  382,  held' that  the  addition  of  the  word, 
trustee,  after  a  name  gave  notice  of  a  trust,  and  this  was 
approved  in  Swift  v.  Williams,  68  Md.  256,  and  again  in 
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Marbury  v.  Ehlen,  72  Md.  216,  where  it  was  held  that  "the 
corporation  is  the  custodian  of  the  stock  and  clothed  with 
power  to  protect  all  persons  interested  from  unauthorized 
transfers,  and  that  it  is  the  duty  of  the  corporation  to 
exercise  diligence  in  the  discharge  of  its  trust  to  see  that 
unauthorized  transfers  are  not  made  to  the  prejudice  of 
cestuis  que  trastent/^  -x-  *  *  ^j  "that  it  is  bound  to  see  that 
the  trust  property  in  its  custody  was  protected  and  not  mis- 
appropriated." It  is  therefore  quite  clear  that  the  defend- 
ant corporation  is  interested  in  the  dispute  as  to  the  owner- 
ship of  these  shares  of  stock,  and  that  there  was  manifest 
propriety  and  prudence  in  its  refusal  to  issue  and  deliver  to 
the  plaintiff  a  duplicate  certificate  for  said  shares  of  stock, 
until  it  was  determined  by  a  Court  of  competent  jurisdiction 
that  said  stock,  standing  in  the  name  of  Tilly  Allen  in  trust, 
was  the  property  of  Tilly  Allen  at  the  time  of  his  death, 
in  his  own  right. 

This  inquiry  constitutes  the  second  question,  the  substan- 
tial and  vital  question  in  the  case. 

The  gist  of  the  appellant's  ingenious  and  earnest  argument 
upon  this  question  may  be  best  stated  in  the  following 
extract  from  his  able  brief: 

"The  certificate  of  stock  standing  in  the  name  of  Tilly 
Allen,  of  New  York,  in  trust,  either  constitute  a  trust  fund 
which  Tilly  Allen  held  in  trust  for  some  unknown  beneficiary 
or  beneficiaries,  or  it  constituted  a  part  of  his  own  estate, 
the  words  "in  trust''  being  placed  upon  the  stock  for  some 
personal  reason. 

The  petition  for  the  appointment  of  receivers  sets  forth 
the  efforts  that  were  made  to  discover  any  trust  to  which 
the  stock  might  belong,  and  we  respectfully  submit  that 
the  failure  of  these  efforts  to  disclose  any  such  trust  is 
prima  facie  evidence  that  none  exists. 

In  such  event  the  stock  and  that  which  it  represents,  are 
a  part  of  the  estate  of  Tilly  Allen,  and  the  administrator 
c.  t,  a.  is  entitled  to  take  steps  for  the  protection  thereof." 
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The  theory  here  presented,  is  that  the  failure  of  the  appel- 
lant's efforts  recited  in  the  ex  parte  petition  for  a  receiver, 
to  discover  some  cestui  que  frustent,  is  prima  facie  evidence 
that  there  was  no  trust,  and  that  the  stock  belonged  to  Tilly 
Allen  in  his  own  right,  and  therefore  the  administrator  c.  t.  a. 
of  Tilly  Allen  has  such  an  interest  as  entitles  him  to  apply 
for  a  receiver.  But  this  contention  is  in  conflict  with  what 
was  decided  in  Tyson  v.  George's  Creek  Coal  and  Iron  Corrir 
pany,  supra;  for,  with  respect  to  the  words  "agent"  and 
"trustee",  in  so  far  as  the  question  is  whether  the  stock  in 
this  case  was  held  in  trust  or  in  his  own  right,  there  is  no 
ground  for  discrimination.  In  the  Tyson  Case,  supra,  the 
Court  reached  its  conclusion  that  the  word  "agent"  was 
notice  of  an  agency,  and  that  the  stock  was  not  held  in  his 
own  right,  in  reliance  upon  the  decisions  in  Marhury  v. 
Ehlen,  72  Md.  206,  and  Swift  v.  WUliams,  68  Md.  256, 
where  the  word  "trustee"  was  held  to  give  notice  of  a  trust. 
The  Tyson  Case  also  held  that  the  burden  of  proof  was  not 
upon  the  corporation  to  prove  who  was  the  principal  and  for 
the  same  reason  the  burden  is  not  upon  the  corporation  here 
to  prove  who  was  the  cestui  que  trust.  The  Tyson  Case  also 
held  that  mere  lapse  of  time  after  failure  of  the  principal  to 
appear  and  claim  the  stock,  or  dividends,  raised  no  pre^xmip- 
tion  of  personal  ownership  in  the  person  named  in  the  certifi- 
cate as  agent  Nor  does  it  in  this  case  raise  such  presump- 
tion against  the  cestui  que  trust. 

It  was  also  held  in  that  case  that  the  entry  on  the  books 
of  the  company  was  a  continuous  assertion  that  the  stock 
was  not  the  private  property  of  Morris  Eobinson  and  pre- 
vented the  application  of  limitations,  and  that  the  stock  did 
not  pass  to  Morris  Eobinson's  administrator.  All  those  find- 
ings in  that  case  are  applicable  in  this  case,  and  are  conclu- 
sive against  the  appellants  that  the  stock  in  this  case  con- 
stituted no  part  of  Tilly  Allen's  own  estate. 

But  the  appellant  further  contends  that  even  if  we  should 
conclude  that  the  fact  that  the  stock  hands  in  the  name  of 
"Tilly  Allen  in  trust",  constitutes  presumptive  evidence  that 
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he  held  it  in  a  purely  fiduciary  capacity  for  another,  and 
that  the  failure  to  discover  and  identify  a  cestui  que  trust, 
does  not  overthrow  that  presumption,  still  there  can  be  no 
doubt  that  it  is  both  the  right  and  duty  of  the  administrator 
c.  t.  a.  to  take  steps  for  the  protection  of  the  fund  until  a 
new  trustee  be  appointed. 

The  general  principle  is  not  questioned  that  trusts  of  real 
estate  upon  the  trustee's  death,  devolve  upon  his  heir  at 
law,  and  trusts  of  personalty  devolve  upon  the  executor  or 
administrator  for  the  preservation  of  the  title,  until  the 
appointment  of  a  new  trustee,  and  that  where  the  trust  estate 
has  been  in  a  course  of  administration  by  the  deceased  trus- 
tee, tliat  it  is  the  duty  of  the  executor  or  administrator  to 
render  an  account  6f  the  trust ;  and  in  such  case,  it  would  be 
proper,  and  perhaps  neccessary,  that  the  executor  or  admin- 
istrator should  be  a  party  to  a  proceeding  for  the  appoint- 
ment of  a  new  trustee.  But  this  is  not  such  a  case.  Here, 
the  record  shows  that  none  of  the  assets  of  the  trust  ever 
were  in  the  hands  of  Tilly  Allen  as  trustee.  The  stock  certifi- 
cate presumably  was  in  his  possession,  but  all  the  cash  divi- 
dends, bonds  and  scrip  in  controversy  are  and  always  have 
been  in  the  possession  of  the  defendant  company  and  there 
is  no  settlement  that  could  be  made  or  refused  by  the  repre- 
sentative of  the  deceased  trustee.  There  is  no  question  of 
commissions  or  expenses,  to  be  allowed  the  trustee  and  no 
possible  beneficial  interest  whatever  in  the  trustee.  Hence,  in 
Offutt  V.  Jones,  110  Md.  238,  it  was  held  not  necessary  to 
make  the  executor  of  a  deceased  trustee  a  party  to  a  pro- 
ceeding for  a  new  trustee.  This  case  comes  within  the  prin- 
ciples of  Sellman  v.  Sellman,  63  Md.  520,  and  Hamilton  v. 
Traber,  78  Md.  26.  In  the  former  case,  certain  children 
and  grandchildren  of  their  living  father  and  grandfather 
filed  a  bill  in  equity  to  set  aside  certain  deeds  made  by  him 
on  the  ground  of  imdue  influence  in  their  exception,  claim- 
ing that  on  his  death  the  property  might  by  possibility  de- 
scend to  them.  The  bill  was  dismissed  on  the  ground  that  to 
sustain  a  bill  the  plaintiff  must  show  "an  interest  in  the 
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subject  to  the  suit,  or  a  right  to  the  thing  demanded,  and 
proper  title  to  institute  the  suit  concerning  it." 

In  the  latter  case,  the  niece  of  Mrs.  Traber  filed  a  bill 
ailing  that  her  aunt  was  mentally  weak  and  incapable  of 
managing  her  estate,  and  that  it  would  be  to  her  aunt's 
interest  and  advantage  that  her  real  estate  be  sold,  and  a 
sale  was  ordered  and  made.  On  exceptions  filed  by  the  pur- 
chaser, it  was  shown  that  the  niece  had  no  interest  what- 
ever in  the  subject-matter  of  the  proceeding,  and  that  "with- 
out being  beneficially  concerned  in  the  property  herself" 
she  sought  to  take  it  out  of  the  possession  of  the  defendant 
and  have  it  sold.  The  sale  was  set  aside,  the  Court  declar- 
ing that  the  plaintiff  was  a  mere  volunteer;  that  the  Court 
was  entirely  without  jurisdiction  to  order  the  sale,  and  that 
the  decree  for  sale  was  a  pure  nullity.  In  the  present  case 
we  think  it  is  quite  plain  that  the  petitioner  has  no  such 
legal  or  equitable  interest  in  the  subject-matter  of  the  peti- 
tion as  would  warrant  him  in  asking  for  a  receiver ;  that  he 
was  nothing  more  than  a  mere  volunteer,  and  that  the  Court 
consequently  was  without  jurisdiction  to  appoint  any  receiver, 
and  its  order  of  appointment  was  a  nullity.  Objection  on 
the  ground  of  want  of  jurisdiction  or  the  capacity  of  the 
plaintiff  may  be  made  by  demurrer,  plea,  answer  or  taken 
advantage  of  at  the  hearing.     Tartar  v.  Gibbs,  24  3kld.  338. 

So  without  further  prolonging  this  opinion  by  considera- 
tion of  the  niunerous  authorities  cited  in  the  able  brief  of 
the  appellant  we  must  affirm  the  decree. 

Decree  affirmed,  wUh  costs  to  the  appellee 
above  and  below. 
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Jx\MES  F.  DOYLE,  Administrator  of  the  Estate  of 
John  Conway,  Deceased,  vs.  MARY  GIBSON. 

Services:   promise   to   pay   implied   from   acceptance;   value; 
evidence  of  nurse  as  expert    Prayers  taking  case  from 
jury :  waiver  of  appeal  from  Court's  refusal;  sev- 
eral prayers  differing  only  in  phraseology; 
refusal  not  reversible  error. 

Where  no  family  relation  exists  between  the  parties,  there  is 
implied  a  promise  to  pay  for  services  rendered  and  accepted ; 
and  the  burden  of  proof  is  on  the  party  resisting  payment  to 
show  that  no  charge  was  to  be  made,  if  the  rendition  and 
acceptance  of  the  senices  are  proved.  p.  38 

If  at  the  close  of  the  plaintiflF's  case  the  defendant  upon  the 
refusal  of  his  prayer  directing  the  jury  that  the  plaintiff  is 
not  entitled  to  recover,  proceeds  with  his  case,  and  adduces 
evidence  in  support  of  it,  he  thereby  waives  his  right  to 
rely,  on  appeal,  on  such  refusal  as  ground  for  a  reversal,  p.  39 

To  prove  the  value  of  personal  service  and  nursing,  given  to 
one  in  his  latter  years  and  last  illness,  the  witness  need  not 
be  what  is  usually  known  as  a  trained  nurse.  p.  30 

The  tendency  of  two  or  more  prayers  upon  the  same  subject, 
in  different  phraseology,  is  to  mislead  or  confuse  the  jury; 
and  where  a  correct  prayer  has  been  granted  upon  a  ques- 
tion, that  correctly  states  the  law  upon  the  subject,  it  is  not 
error  to  refuse  other  prayers,  though  correct  in  themselves, 
embracing  the  same  subject.  p.  10 

Decided  November  20th,  1912, 

r 

Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
Citv  (Duffy,  J.). 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe^ 
Peabce,  Thomas^  Pattison  and  Stockbridgk,  JJ. 

John  T.  Morris  (with  whom  was  John  T,  Morris,  Jr,,  on 
the  brief),  for  the  appellant. 

Myer  Rosenbush,  for  the  appellee. 

Stockbbidge,  J.,  delivered  the  opinion  of  the  Court 
The  record  in  this  case  presents  twenty-nine  bills  of 
exception,  and  covers  164  pages,  but  the  case  is,  neverthe- 
less, a  comparatively  simple  one,  so  that  it  will  not  be 
necessary  to  consider  in  detail  each  of  the  bills  of  exceptions, 
nor  seriatim  all  of  the  rulings  of  the  Court  upon  questions 
of  admissibility  of  evidence  or  action  upon  the  prayers. 

The  case  arises  in  this  manner:  John  Conway,  a  veteran 
of  the  Civil  War,  was  an  inmate  of  the  Soldiers'  Home  at 
Hampton,  Virginia.  He  made  periodical  visits  to  Baltimore 
during  the  time  that  he  was  there,  and  that  he  might  have  a 
definite  location  in  that  city,  kept  a  room,  for  which  he 
paid  a  trifling  sum,  at  the  home  of  Mrs.  Mary  Gibson,  the 
original  plaintiff  in  this  case.  In  July,  1908,  Conway  was 
discharged  from  the  Soldiers'  Home,  and  upon  that  discharge 
went  to  Baltimore,  and  thereafter,  until  the  twentieth  of 
April,  1911,  the  date  of  his  death,  occupied  a  room  at  Mrs. 
Gibson's,  the  rental  of  which  had  been  increased  from  the 
former  price  of  $2  a  month  to  $3.  After  his  death,  Mrs. 
Gibson  presented  an  account  against  his  estate  for  nursing 
from  July,  1908,  to  the  time  of  his  death,  amounting  to 
$888,  and  for  board  from  April  6th,  1911,  to  April  20th, 
1911,  during  which  he  was  confined  to  his  room,  of  $10 — 
and  for  bedding  and  matting  which  had  become  unfit  for 
further  use  by  reason  of  his  occupancy  of  the  room,   of 
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$18.20.  Payment  thereof  waa  refused  by  the  administrator, 
and  this  suit  was  instituted. 

While  there  was  some  conflict  in  the  evidence,  testimony 
was  given  tending  to  show  that  during  the  entire  period 
from  1908  to  1911,  Conway  was  in  the  habit  of  indulging 
in  periodical  sprees,  at  which  time  he  required  care  and 
nursing,  and  also  during  the  periods  immediately  following 
these  sprees,  whien  he  was  recovering  from  the  effects  of 
them. 

Whatever  may  be  the  rule  of  law  outside  of  Maryland,  the 
decisions  in  this  State  have  firmly  established  our  own  policy. 
In  Gill  V.  Staylor,  93  Md.  453,  it  was  said,  "If  the  plaintiff 
was  not  a  member  of  the  decedent's  family  then  the  render- 
ing of  the  services  is  prima  facie  evidence  of  their  acceptance 
and  of  an  obligation  to  pay  what  they  were  worth,  if  there 
be  no  evidence  of  an  express  contract  tx)  pay  a  definite  sum." 
And  in  Wallace  v.  Schauh,  SI  Md.  594,  "As  between  persons 
not  members  of  the  same  family,  the  mere  fact  of  rendering 
services  useful  to  the  defendant  would  furnish  prima  fcbcle 
evidence  of  their  acceptance,  and  in  the  absence  of  some 
proof  to  the  contrarv,  would  raise  an  obligation  to  pay  what 
they  were  worth,"  citing  Spencer  v.  Trafford,  42  Md.  20.  In 
Harper  v.  Davis,  115  Md.  353,  this  Court  said:  ^'When  no 
family  relation  exists  between  the  parties  the  law  implies  a 
promise  to  pay  for  sendees  rendered  and  accepted,  and  the 
burden  is  on  the  party  resisting  payment  to  show  that  no 
charge  was  to  be  made,  if  the  rendition  and  acceptance  of 
the  senices  are  proven."  See  also,  Bixler  v.  Sellman,  77 
Md.  496.  In  Bouic  v.  Maught,  76  Md.  440 ;  Alvey,  C.  J., 
declared  the  law  as  already  set  forth.  That  was  a  suit  for 
services  rendered  to  a  deceased  in  nursing;  .the  evidence 
showed  that  the  deceased  had  boarded  with  the  mother  of  the 
claimant,  but  in  deciding  the  case  Judge  Alvey  makes  it 
very  plain  that  a  contract  for  board  does  not  necessarily 
include  services  which  may  be  rendered  in  the  way  of  nurs- 
ing. 
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There  is  a  well  recognized  exception  to  the  implied  assump- 
sit which  the  law  raises  from  the  rendition  and  acceptance 
of  service,  and  that  is  in  cases  where  the  individual  render- 
ing the  services  was  a  member  of  the  family  of  the  deceased ; 
but  in  this  case  there  can  be  no  claim  of  such  a  relation 
between  the  parties,  so  as  to  bring  it  within  the  operation 
of  thjB  exception.  The  law  being  as  thus  recited,  and  evi- 
dence having  been  given  of  services  rendered  and  accepted, 
the  trial  Court  was  clearly  right  in  its  rejection  of  the 
prayer  offered  by  the  defendant  at  the  close  of  the  plaintiff's 
evidence,  and  even  if  it  were  not,  by  proceeding  with  his 
case  after  the  refusal  of  that  prayer,  as  has  been  repeatedly 
decided  by  this  Court,  the  defendant  waived  all  right  to  rely 
upon  it  on  appeal.    Barabasz  v.  Rabat,  91  Md.  53. 

The  first  exception  on  evidence  was  as  to  permitting  Mrs. 
M.  C.  McKnew  to  testify  as  to  the  value  of  the  services. 
Mrs.  McKjiew  gave  evidence  that  she  had  been  acting  as  an 
untrained  nurse,  going  out  nursing  for  fifteen  years;  that 
she  had  heard  the  evidence  as  to  the  services  performed  by 
Mrs.  Gibson,  and  was  then  asked  to  place  an  estimate  upon 
the  value  of  the  services  rendered  by  Mrs.  Gibson.  In  the 
case  of  WalUice  v.  Schaub,  81  Md.  594,  evidence  was  offered 
by  a  trained  nurse  as  to  the  value  of  services  rendered  by  a 
trained  or  untrained  nurse,  and  the  admission  of  the  evidence 
was  approved.  While  it  is  true  that  Mrs.  McKnew  was 
not  what  is  technically  known  as  a  "trained  nurse/'  the 
line  of  reasoning  upon  which  the  evidence  was  admitted  in 
the  case  of  Wallace  v.  Schaub,  supra,  applied  with  equal 
force  to  the  present  case.  Mrs.  McKnew  for  a  nimiber  of 
years  had  been  performing  duties  and  receiving  compensa- 
tion as  an  untrained  nurse;  she  was  therefore  competent  to 
say  what  was  the  market  rate  or  value  of  services  of  that 
character  when  rendered  by  an  untrained  nurse,  such  as  Mrs. 
Gibson  admittedly  was. 

With  regard  to  the  prayers  of  the  defendant  which  were 
rejected  or  modified,  it  may  be  said  generally  that  a  number 
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of  the  prayers  were  in  legal  effect  identical,  varying  only 
slightly  in  phraseology,  and  one  having  been  granted  upon 
a  subject,  the  refusal  of  the  other  prayers  was  correct,  as 
the  inevitable  tendency  of  two  prayers  upon  the  same  subject 
in  different  phraseology  would  have  been  to  confuse  or  mis- 
lead the  jury. 

As  to  others  of  the  prayers,  the  record  discloses  no  evidence 
upon  which  they  could  be  predicated,  and  their  rejection  was 
therefore  proper ;  while  with  the  exceptions  which  deal  with 
evidence,  the  large  proportion  of  them  were  exceptions 
reserved  to  the  admission  or  exclusion  of  evidence  wholly 
immaterial  to  any  issue  raised  by  the  pleadings  of  the  case. 

Upon  a  review  of  the  entire  record,  we  discover  no  preju- 
dicial error,  and  being  of  the  opinion  that  the  prayers  as 
granted  fully  and  fairly  placed  the  case  before  the  jury,  the 
judgment  will  be  affirmed. 

Judgment  affirmed,  appellant  to  pay  the  costs. 
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T^j  n  Syllabus. 


J.  HENRY  HEREMAN  AND  CAROLINE  HERRMAN 
V8.  ELIZA  COMBS. 

Bills  and  notes:  executions;  question  for  jury;  consideration; 

parol  evidence;  signature;  waiver  of  proof  under 

Code,  Art.  75,  sec.  24,  suh-sec.  108. 

Practice :  evidence;  order. 

In  suits  between  the  payee  and  maker  of  a  note,  the  parties 
may  show  all  the  facts  and  circumstances  surrounding  its 
execution  and  relating  to  the  existence  of  a  consideration. 

p.  44 

But  where  a  consideration  is  shown,  the  legal  import  and  oper- 
ation of  the  note,  as  such,  can  not  be  contradicted  by  parol 
testimony.  p.  4^^ 

The  execution  of  a  note  is  a  question  of  fact  for  the  determina- 
tion of  the  jury.  p.  47 

Whether  a  note  is  a  forgery,  or  whether  it  was  obtained  by 
proper  means  or  influence,  is  a  question  for  the  jury.       p.  47 

After  the  closing  of  a  defendant's  case  the  plaintiff  is  entitled 
to  introduce  no  other  evidence  except  it  be  in  rebuttal,    p.  ^S 

Under  Art.  75,  sec.  24,  sub-sec.  108,  of  the  Code  of  1912,  if  the 
signature  of  a  note  is  not  denied  by  the  pleas,  proof  of  that 
fact  is  considered  as  waived.  p.  48 

Decided  December  ofh,  1912. 

Appeal   from   the   Circuit   Court  for  Baltimore   County 
(Harlan^  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was   argued  before   Boyd,    C.    J.,    Briscoe, 
Pearce,  Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 


Digitized  by 


Google 


42  HERRMAN  vs.  COMBS. 

Opinion  of  the  Court.  [119 

Edward  L.  Ward  (with  whom  was  John  S,  Biddison  on 
the  brief),  for  the  appellants. 

Robert  F,  Stanton  and  Z.  Howard  Isaac,  for  the  appellee. 

Peakce.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  brought  by  the  appellee  in  the  Circuit 
Court  for  Baltimore  County  upon  the  following  note: 
"$2000.  Gardenvillb,  Feby.  Ist,  1908. 

Two  years  after  date  we  promise  to  pay  to  the  order  of 

Eliza  Comes  Two  Thousand  Dollars at 

value  received. 

J.   Henry   Hebbman. 
Caroline   Herrman.'' 
No Due  with  interest. 

Eighteen  exceptions  were  taken  to  the  rulings  upon  the 
evidence  and  two  to  the  rulings  upon  the  prayers,  the  first 
exception  being  to  the  rejection  of  a  prayer  to  take  the  case 
from  the  jury  at  ihe  close  of  the  plaintiff's  evidence,  and  the 
twentieth  to  the  rulings  on  the  prayers  at  the  close  of  the 
case. 

The  narr.  contained  the  common  coi?nt8  for  money  payable 
and  a  special  count  upon  the  note,  and  the  pleas  were  the 
general  issue.  There  was  a  verdict  for  plaintiff  and  judg- 
ment thereon  for  $2060,  from  which  the  defendants  have 
appealed. 

At  the  trial,  there  was  an  agreement  of  counsel  that  Mr. 
Stanton,  counsel  for  plaintiff,  had  in  his  possession  the 
original  note  filed  with  the  Tiarr.  which  had  been  withdrawn 
under  an  order  of  Court,  and  this  note  was  offered  in  evi- 
dence and  read  to  the  jury,  and  the  plaintiff  rested.  There- 
upon the  defendant  submitted  a  prayer  that  there  was  no 
evidence  legally  sufficient  to  entitle  the  plaintiff  to  recover 
which  was  rejected,  and  this  constitutes  the  first  exception, 
but  as  this  prayer  was  renewed  at  the  close  of  the  case,  after 
defendants  had  proceeded  with  testimony  in  their  own  behalf, 
that  exception  was  thereby  waived. 


Digitized  by 


Google 


HERHMAN  V8.  COMBS.  43 

Md.]  Opinion  of  the  Court. 

J.  Hemy  Hemnan  being  sworn,  testified  that  Caroline 
Hcmnan  was  his  wife,  and  before  their  marriage  lived  with 
her  uncle  John  Combs,  the  husband  of  the  plaintiff,  but  now 
deceased  in  January,  1909.  He  was  then  asked:  "Will  you 
tell  us  whether  or  not  you,  or  your  wife,  or  both  of  you 
borrowed  any  money  from  Mr.  Combs,  and  if  so  when?" 
to  which  the  plaintiff  objected,  and  the  objection  was  sus- 
tained, and  this  is  the  second  exception.  This  question  was 
asked  without  any  proffer  of  testimony  to  show  how  that 
inquiry  could  be  relevant  or  material  in  a  suit  for  money 
alleged  to  be  due  Eliza  Combs,  and  at  this  stage  of  the  case 
the  ruling  was  correct. 

The  witness  then  further  testified  that  at  the  time  of  the 
death  of  John  Combs,  neither  he  nor  his  wife  owed  anything 
to  Eliza  Combs,  and  he  was  then  asked  "to  explain  to  the 
jury  why  that  note 'was  given,  and  when,  and  all  the  cir- 
ciupstances  connected  with  the  giving  of  it,"  counsel  for  the 
defendants  stating  to  the  Court  "that  they  expected  to  prove 
that  about  1887,  John  Combs,  plainiff's  husband,  loaned  the 
defendants  $2,500;  that  in  1895  they  paid  him  $500  on 
aa^ount,  leaving  due  $2,000,  and  that  in  1905  John  Combs 
gave  the  female  defendant  a  paper  releasing  her  from  the 
payment  of  this  balance.  That  after  John  Combs'  death, 
the  plaintiff  who  was  his  executrix,  demanded  from  the 
defendants  the  money  borrowed  from  her  husband,  and 
when  told  by  them  that  Mrs.  Herrman  had  a  release  which 
had  been  mislaid,  she  suggested  that  tliey  give  her  a  note  for 
the  $2,000,  as  liiough  the  money  was  due  her  individually ; 
and  that  if  the  lost  receipt  was  foimd,  the  note  could  be 
destroyed  and  they  need  not  pay  the  $2,000 ;  that  this  sug- 
gestion was  accepted  and  the  note  in  suit  was  given  accord- 
ingly." This  question  and  proffer  was  objected  to,  and  the 
Court  refused  to  permit  the  question  to  be  answered.  This 
constitutes  the  third  exception. 

This  was  in  effect  an  offer  to  prove  that  there  was  no  con- 
sideration whatever  for  the  note  in  suit,  and  under  sections 
47  and  77  of  Article  13  of  the  Code  of  1912,  total  or  partial 
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failure  of  consideration  is  a  defence  against  any  person  not 
a  holder  in  due  course.  We  think  it  is  quite  clear,  in  view 
of  the  proffer  made  in  connection  with  the  question  pro- 
pounded that  there  was  error  in  this  ruling.  It  has  been 
held  in  numerous  cases  in  this  Court  that  in  suits  between 
the  payee  and  maker  of  a  note,  the  parties  may  show  all  the 
facts  and  circumstances  surrounding  its  execution  and  relate 
ins;  to  the  existence  of  a  consideration,  although  where  a 
consideration  is  shown,  the  l^al  import  and  operation  of  the 
note,  as  such,  cannot  be  controverted  by  parol  testimony. 
Cline  V.  Miller,  8  Md.  275 ;  Ingersoll  v.  Martin,  58  Md.  72 ; 
Bradford  v.  Harris,  77  Md.  154;  Spies  v.  RosenstocJc,  87 
Md.  16;  Fisher  v.  Diehl,  94  Md.  112;  BurJce  v.  Smith,  111 
Md.  627.  The  language  of  the  Court  in  Spies  v.  Rosenr 
stock,  supra,  may  be  cited  in  illustration  of  the  principle 
declared  in  all.  It  was  there  said :  "The  defendant  was  per- 
mitted to  state  the  circumstances  under  which  the  note  was 
given.  It  is  clear  there  was  no  error  in  this  ruling,  for  it 
is  settled  that  as  between  two  immediate  parties,  as  here, 
between  the  maker  and  payee,  while  the  note  itself  is  prima 
facie  evidence  of  the  consideration,  the  question  of  considera- 
tion is  always  open." 

The  fourth  exception  was  to  the  refusal  to  permit  this 
question:  ^'ITow  Mr.  Herrman,  tell  us  when  this  note  was 
signed  ?" 

The  fifth  exception,  after  this  witness,  without  objection, 
had  said  the  note  was  executed  at  his  home,  was  to  the 
refusal  to  permit  this  question :  "You  say  there  was  no  con- 
sideration for  the  note.    Tell  us  how  you  came  to  give  it  ?" 

The  sixth  exception,  after  the  witness  had  again  testified 
there  was  no  consideration  for  this  note,  was  to  ihe  refusal 
to  permit  him  to  say  "why  then  was  the  note  given." 

After  Mrs.  Herrman  had  testified  that  she  remembered  the 
day  when  the  note  was  signed  in  the  dining-room  of  her 
home  and  had  stated  who  was  present  at  that  time,  and  that 
she  neither  then  nor  at  any  other  time  received  any  money 
or  promise  of  money  from  Mrs.  Combs  and  that  she  could 
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fix  the  aetual  date  upon  which  the  note  was  signed  the 
twelfth  exception  was  taken  to  the  refusal  to  permit  this 
question:  '^Kindly  tell  us  what  liiat  date  was?'^ 

In  each  of  these  exceptions  it  was  sought  to  show  some  of 
the  circumstances  attending  the  execation  of  the  note,  the 
consideration  of  which  was  denied,  and  for  the  reason  given 
as  applicable  to  the  third  exception  there  was  error  in  each 
of  these  rulings. 

Mr.  Herrman  being  asked  if  he  had  paid  any  interest  on 
this  note,  said,  "one  payment  only  at  the  time  the  note  was 
given,"  and  he  was  then  asked  whether  Mrs.  Combs,  after 
the  giving  of  the  note,  ever  returned  it  to  him,  and  the  re- 
fusal to  allow  that  question  constitutes  the  seventh  excep- 
tion. This  may  properly  be  classed  with  the  third,  fourth, 
fifth,  sixth  and  twelfth  exceptions,  since  at  the  time  it  was 
given,  according  to  the  proffer  of  testimony  excluded,  the 
note  was  to  be  returned  upon  production  of  a  release,  and  the 
inquiry  therefore  related  directly  to  a  circumstance  attend- 
ing the  execution  of  the  note,  and  the  question  of  its  con- 
sideration, and  for  the  same  reason  it  was  error  to  exclude 
the  question. 

Mr.  Herrman  further  testified  that  after  giving  the  note 
he  did  not  see  it  again  until  September,  1911,  when  Mrs. 
Combs  came  to  his  house  with  the  note,  and  demanded  a  new 
note ;  that  he  told  her  then  he  had  a  paper  to  prove  what  he 
had  before  told  her  about  a  release,  and  she  gave  him  tlie 
note,  but  the  same  afternoon  she  returned  with  her  counsel, 
Mr.  Stanton,  who  was  shown  the  paper  referred  to,  and  he 
said  it  was  no  good  and  to  let  the  lady  have  the  note,"  and 
it  appears  from  the  testimony  of  Mrs.  Herrman  that  it  was 
then  surrendered  to  Mrs.  Combs.  The  alleged  release  was 
then  shown  to  Mr.  Herrman  who  identified  it  as  the  paper 
he  had  referred  to.  His  counsel  then  asked  if  he  knew  by 
whom  the  paper  was  signed,  to  which  defendant's  coimsel 
objected,  that  the  paper  spoke  for  itself.  Plaintiff's  counsel 
then  offered  the  paper  in  evidence,  which  is  as  follows : 
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"I  hereby  certify  this  18th  day  of  March,  1905,  that  the 
$2,000  which  I  have  heretofore  given  to  my  niece,  Caroline 
Herrman  (wife  of  J.  Henry  Herrman)  is  a  gift  from  me  to 
her,  and  also  intended  for  compensation  for  her  services  ren- 
dered to  me  while  she  lived  at  my  house,  and  that  I  have  no 
claim  against  her  for  any  portion  of  said  amount  so  given  and 
paid  to  her." 

Witness  the  signature  and  his  mark: 

His 
John  (X)  Combs 
Mark 
J.  Henry  Herrman. 

(Signed) 

And  upon  plaintiffs  objection  to  its  admission,  it  was 
excluded.    This  is  the  eighth  exception. 

The  witness  was  then  asked  if  he  knew  whose  signature 
was  attached  to  this  paper,  and  whether  he  saw  it  executed 
by  the  person  purporting  to  have  signed  it,  but  he  was  not 
allowed  to  answer.    This  is  the  ninth  exception. 

He  was  then  asked  if  he  knew  who  witnessed  the  signature 
purporting  to  be  that  of  the  person  who  appeared  to  have 
executed  the  paper,  and  he  was  not  allowed  to  answer.  This 
is  the  tenlii  exception.  Mrs.  Herrman  being  put  on  the 
stand  was  shown  this  paper  and  was  asked  if  she  was  able  to 
state  by  whom  it  was  signed  and  she  was  not  allowed  to 
answer.    This  is  the  thirteenth  exception. 

The  object  of  all  this  rejected  testimony  was  to  prove  the 
execution  of  this  paper  by  John  Combs,  and  enable  the 
defendants  to  offer  it  in  evidence.  If  it  was  a  genuine  paper, 
and  not  a  forgery,  it  was  proper  evidence,  and  a  good  defense 
to  an  action  on  the  note,  if  shown  that  it  referred  to  the 
same  $2,000  which  defendants  offered  to  prove  was  secured 
by  the  original  note  for  $2,600  given  by  them  to  John 
Combs.  The  evidence  excluded  in  the  eighth,  ninth,  tenth 
and  thirteenth  exceptions  was  offered  in  a  confused  order, 
but  taken  together  it  was  an  offer  to  prove  by  competent 
testimony  the  signature  of  John  Combs  and  of  the  attesting 
witness,  and  this  proof  being  given,  to  put  the  paper  in  evi- 
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denoe.  Its  execution  was  a  question  of  fact  for  the  jury, 
and  there  was  error  in  each  of  these  rulings.  The  proof 
oflfered  could  not  be  excluded  upon  the  assumption  that  the 
paper  was  either  a  forgery  or  was  obtained  by  any  improper 
means  or  influence,  these  questions  being  for  the  jury  and 
not  for  the  Court 

When  Mrs.  Herrman  was  on  the  stand,  after  testifying 
that  she  lived  with  her  imcle  eleven  years  before  her  mar- 
riage, which  occurred  when  she  was  22,  she  was  not  allowed 
to  testify  whether  she  worked  during  that  period  for  him 
and  what  was  the  character  of  the  work  done.  This  was 
material  as  bearing  upon  the  statement  contained  in  the 
alleged  release,  that  it  was  in  consideration  of  her  services. 
The  form  of  the  question  is  somewhat  leading  but  if  prop- 
erly framed  we  see  no  objection  to  the  inquiry.  This  con- 
stitutes the  eleventh  exception. 

In  the  fourteenth  exception  Mrs.  Herrman  was  testifying 
to  the  interview  with  Mrs.  Combs  in  September,  1911,  when 
she  said  she  demanded  a  new  note,  and  she  was  asked  what 
she  or  her  husband  told  her  in  reply  to  this  demand  and  she 
said,  *^e  told  her  we  had  found  this  paper  and  could  not 
give  her  a  new  note,''  and  upon  motion  of  plaintiffs  counsel 
ttie  answer  was  stricken  out.  We  can  perceive  no  reason 
why  this  should  have  been  done. 

The  defendants  having  closed  their  case,  the  plaintiff  her- 
self was  called,  and  upon  being  sworn,  defendants  objected 
to  her  testifying  except  in  strick  rebuttal  of  the  testimony 
offered  by  them,  but  their  objection  was  overruled  and  this 
is  the  fifteenth  exception.  This  objection  may  have  been 
premature,  and  if  it  can  be  supposed  the  Court  meant  only 
that  she  was  a  competent  witness  in  rebuttal,  the  ruling 
would  be  correct,  but  if  it  meant,  as  it  apparently  did  mean, 
that  she  was  not  to  be  confined  to  rebutting  testimony,  it 
was  clearly  error.  Reference  to  the  sixteenth  and  seven- 
teenth exc/eptions  taken  by  the  defendants  during  the  testi- 
mony of  Mrs.  Combs,  and  which  cover  nearly  seven  pages  of 
the  record,  show  that  she  was  allowed  to  go  at  length  into 
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the  consideration  of  the  note  in  question,  and  all  the  circum- 
stances attending  its  execution,  although  the  defendants  had 
not  been  allowed  to  enter  into  that  field  of  inquiry  at  all. 
The  specific  questions  objected  to  by  defendants  in  these  two 
exceptions,  but  allowed  by  the  Court,  were  directed  to  the 
consideration  of  the  note  in  suit,  and  both  objections  should 
have  been  sustained,  because  this  was  not  rebuttal  testimony. 
None  but  rebutting  testimony  was  then  proper,  and  it  is  diffi- 
cult to  conceive  how  an  inquiry  which  had  been  consistently 
and  emphatically  refused  upon  defendants'  offer,  could  be 
thrown  open  to  plaintiff  in  rebuttaL 

Plaintiff's  rebutting  testimony  being  closed,  J.  Henry 
Herrman  was  called  in  surrebuttal,  and  in  the  eighteenth 
and  nineteenth  exceptions  was  not  permitted  to  contradict 
the  testimony  of  Mrs.  Combs,  that  ten  or  twelve  years  pre- 
viously she  had  given  defendants  through  her  husband  $2,000, 
which  constituted  ihe  consideration  for  this  note.  It  does 
not  appear  upon  what  ground  this  right  was  denied  and  we 
are  at  a  loss  to  imagine  one. 

The  twentieth  exception  is  to  the  ruling  on  the  prayers 
which  the  reporter  will  set  out.  We  discover  no  error  in 
any  of  the  prayers.  The  defendant's  prayer  to  take  the  case 
from  the  jury  which  was  renewed  at  the  close  of  the  whole 
case,  it  is  presumed  was  based  upon  the  failure  to  prove  the 
signatures  of  the  defendants  to  the  note  sued  on,  but  these 
signatures  not  having  been  denied  in  the  pleas,  proof  of  these 
signatures  was  not  required.  Article  75,  section  24,  sub- 
section 108,  of  Code  of  1912. 

But,  because  of  the  errors  in  the  rejection  of  defendants' 
offered  testimony,  and  in  the  admission  of  plaintiff's  testi- 
mony in  rebuttal,  the  judgment  must  be  reversed  and  a  new 
trial  be  awarded. 

Judgment  reversed,  with  costs  to  the 
appellants  above  and  below,  and 
new  trial  awarded. 


Digitized  by 


Google 


WILMER  vs.  PLACIDE.  49 

^d.]  Syllabus. 


ED\VI:N^  M.  WILMEK  vs.  SUSAN  E.  PLACIDE. 


SAME  rs.  SAME. 

Bill  for  accounting:  time  for  filing;  extension  of — .    Commis- 
sions :  waiver.  Limitations :  waiver.  Evidence  : 
entries  in  hooks. 

On  a  bill  for  an  accounting  where  the  right  to  claim  commis- 
sions had  been  waived  and  had  not  been  raised  below,  the 
claim  can  not  be  considered  on  appeal.  p.  52 

When  the  time  for  the  filing  of  an  auditor's  account  had  been 
duly  extended  by  the  Court,  objection  can  not  be  made  on 
appeal  that  the  account  had  not  been  filed  on  the  date  of  the 
original  order.  p.  5:3 

The  defense  of  limitations  is  lost  if  the  defendant  before  plead- 
ing or  relying  upon  it  does  some  act,  or  stands  by  and  suffers 
some  act  to  be  done,  which  necessarily  implies  a  waiver  of 
such  defense  on  his  part.  pp.  53-54 

Where  a  complainant  presents  his  claim  with  a  bill,  and  the 
defendant  in  his  answer  denies  its  existence,  but  does  not 
plead  limitations  thereto,  he  can  not  after  the  case  has  been 
contested  on  the  ground  of  the  existence  of  the  claim,  relv 
upon  the  statute  by  way  of  exception  to  the  aiidit  whioh 
allows  it.  p.  54 

Entries  made  by  a  party  himself  charging  another,  are  not 
admissible  as  evidence  per  se.  p.  55 

Such  entries,  however,  are  admissible  when  to  be  used  merely 
for  the  purpose  of  refreshing  the  memory  of  a  witness  p.  55 

Decided  December  7th,  1912. 
VOL.  119  4 
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Two  appeals  from  the  Circuit  Court  for  Baltimore  City 
(Heuislee^  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  two  causes  were  argued  together  before  Bovd,  (\  J., 
Bbiscoe,  Pearce,  Thomas,  Pattisox  and  Stcx  kbridge, 
JJ. 

David  Ash,  for  the  appellant. 

John  L.  Sanford  and  (^ha^.  F.  Stein,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  from  an  order  of  the  Circuit 
Court  of  Baltimore  City  finally  ratifying  and  confirming  an 
auditor's  report  and  account  made  under  an  order  or  decree 
of  said  Court  previously  passed  on  the  27th  day  of  October, 
1911.  The  order  directing  the  accounting,  in  which  the 
auditor  was  specifically  directed  as  to  how  the  account  should 
be  stated,  was  before  this  Court  for  review  at  the  April 
Term,  1912  (Wilmer  v.  Placide),  and  was  by  it  aflirmed. 

The  record  contains  twenty-five  exceptions  to  the  ratifica- 
tion of  the  auditor's  report.  Some  of  these  exceptions  are  as 
follows: 

First.  To  the  exclusion  of  interest  on  the  mortgage  debt 
after  the  assignment  of  the  same  to  the  defendant. 

Second. 'To  the  exclusion  of  amounts  said  to  have  been 
paid  by  the  defendant  as  interest  on  the  mortgage  debt  before 
the  assignment  to  him. 

Third.  To  the  exclusion  of  commissions  to  the  defendant 
on  money  collected  and  disbursed  by  him  for  and  on  behalf 
of  the  plaintiff. 

Fourth.  To  the  filing  of  the  account  after  the  day  named 
in  the  decree  for  the  filing  of  it 
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Fifth.  To  certain  items  of  the  account  to  which  the  plea 
of  limitations  had  been  filed  by  the  defendant  with  the 
auditor. 

Sixth.  To  the  failure  of  the  auditor  to  allow  to  the  defend- 
ant certain  credits  to  which  he  claims  to  be  entitled  in  his 
account  with  the  plaintiif  for  money  of  hers  paid  to  him 
from  the  estate  of  Jennings  Placide. 

Seventh.  To  the  charges  against  the  defendant  for  taxes 
and  water  rents  on  property  known  as  1001  E.  Pratt  Street, 
and  to  the  allowance  of  costs  to  the  plaintiff  that  were  paid 
by  the  defendant  to  the  auditor,  amounting  to  $144.80. 

In  respect  to  the  first  and  second  exceptions  the  Court 
below  in  its  order  or  decree  of  October  27th,  1911,  which  as 
we  have  said  was  aflteoQed  by  this  Court,  directed  the  auditor 
in  stating  his  account  to  charge  the  plaintiff  only  with  the 
amount  owing  on  the  principal  of  said  mortgage,  to  wit,  the 
siun  of  $3,959.29,  and  cost  of  recording,  $4.25,  but  that  she 
should  not  be  charged  with  any  interest  thereon.  The  rea- 
son for  the  non-allowance  of  interest  is  fully  stated  or  given 
in  the  opinion  of  this  Court  in  the  former  case  in  the  affirm- 
ance of  the  order  of  the  Court  below. 

The  commissions  claimed  by  the  defendant  are  upon  money 
collected  and  disbursed  by  him  belonging  to  the  plaintiff,  as 
shown  by  the  exhibits  or  books  C  1  to  C  9,  inclusive.  This 
money  so  collected  was  for  the  rent  of  properties  belonging 
to  the  plaintiff,  and  in  these  exhibits  or  statements  he  charged 
himself  with  the  money  so  collected  and  credited  himself 
with  the  disbursements  made  by  him  for  repairs  and  ex- 
penses in  connection  therewith.  In  these  statements  he  also 
credited  himself  with  and  retained  certain  amoimts  therein 
shown  for  the  board  of  plaintiff.  The  Court  below  in  its 
decree,  affirmed  by  this  Court,  in  respect  to  these  statements 
and  exhibits,  directed  that  the  auditor  should  credit  the 
plaintiff  with  the  sum  shown  by  said  books  to  have  been 
charged  against  her  as  lx)arcl,  and  in  statiup:  Ins  account 
from  the  credits  and  debits  in  said  books  he  should  be  con- 
fined to  the  entries  therein. 
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In  these  statements,  as  we  have  said,  made  out  by  the 
defendant  himself,  no  credits  were  given  him  for  commis- 
sions, nor  do  we  find  by  careful  examination  of  the  record 
where  any  commissions  were  ever  asked  for  or  claimed  by 
the  defendant  prior  to  the  passage  of  the  decree  appealed 
from  in  the  former  case,  and  in  which  no  commissions  were 
allowed.  And  in  his  letter  of  Xoveraber  4th,  1910,  to  the 
plaintiff,  he  writes:  "Herewith  I  hand  you  your  pass  books 
of  account  (said  exhibits  or  statements)  from  No.  1  to  9, 
inclusive,  covering  your  property  collections  and  personal 
accounts  with  myself  to  November  2nd,  1910.  You  will 
notice  I  have  neither  charged  you  the  usual  commissions  for 
collections  and  services  nor  for  payments  and  disburse- 
ments." 

Commissions  not  being  asked  for,  but  in  fact  waived,  as 
disclosed  by  this  letter,  they  were  not  considered  or  passed 
upon  by  the  Court  below,  and  it  was  not  until  the  case  reached 
this  Court  that  anything  was  said  as  to  the  commissions ;  it 
was  then  found  in  the  brief  of  the  appellant.  As  we  have 
said,  no  commissions  were  to  be  allowed  by  the  order  of  the 
Court  of  October  27th,  1911,  and  therefore  none  were  al- 
lowed by  the  auditor  in  stating  his  account. 

As  to  the  fourth  exception,  as  we  have  designated  it,  the 
appellant  complains  of  the  fact  that  the  account  was  not  filed 
upon  the  day  on  which  the  order  directed  it  to  be  filed.  It 
is  true  it  was  not,  but  it  is  disclosed  by  the  order  of  the 
Court,  finally  ratifying  the  accoimt,  that  the  time  in  which 
it  should  have  been  filed,  as  stated  in  the  first  order,  had  been 
extended  by  the  Court.  We  discover  no  force  in  this  excep- 
tion. 

As  to  the  fifth  exception  stated  above,  the  plaintiflF  in  her 
bill  charged  that  the  defendant  was  in  control  of  certain  of 
her  properties  and  had  collected  rents  therefor  since  about 
the  year  1891,  and  had  also  during  that  time  collected  other 
money,  for  which  he  had  not  accounted  to  her,  athough  "he 
had   handed   her  partial   and  pretended   statements  of   her 
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accounts,  which  6he  alleged  were  false  and  incomplete."  In 
his  answer  thereto  the  defendant  admitted  having  collected 
said  money  during  this  long  period  of  time,  but  alleged  that 
he  had  paid  and  accoimted  to  her  for  all  such  money.  The 
Act  of  Limitations  was  not  pleaded  and  relied  upon  in  his 
answer  in  bar  to  her  right  to  recover  any  of  the  rents  and 
profits  or  other  money  belonging  to  her  therein  admitted  to 
have  been  collected  or  received  by  him. 

Upon  the  filing  of  the  answer  and  replication  thereto,  these 
books  or  statements  were  filed  and  much  testimony  was 
offered  by  the  defendant  in  support  of  the  credits  therein 
foimd,  by  which  he  contended  that  the  indebtedness  to  the 
plaintiff  had  been  paid  and  satisfied.  In  adtition  to  these 
statements  the  defendant  filed  his  Exhibit  No.  10,  in  which 
he  charges  himself  with^amoimts,  that  were  distributed  from 
the  estate  of  Jennings  Placide  to  the  plaintiff  and  collected 
by  the  defendant.  In  this  last  exhibit  or  statement  the  de- 
fendant credits  himself  with  certain  items  or  amounts  said 
to  have  been  paid  out  of  this  fund  to  the  plaintiff  and  offered 
evidence  to  sustain  said  credits,  but  the  Statute  of  Limita- 
tions was  not  relied  upon,  nor  was  it  even  suggested  as  a  bar 
to  the  plaintiff's  right  to  recover  the  balance  of  said  money 
held  by  him,  although  the  dates  upon  which  the  payments 
were  made  to  him,  January  11th,  1898,  and  November  9th, 
1899,  are  fullv  set  out  in  the  said  statement  rendered  bv 
him ;  and  not  until  after  the  credits  claimed  by  him  in  these 
statements  had  been  considered  and  passed  upon  by  the 
Court  below,  and  not  until  after  the  Court  by  its  order  of 
October  27th,  1911,  had  directed  the  manner  in  which  the 
account  should  be  stated,  in  which  the  items  of  collections 
therein  found  were  to  be  charged  against  the  defendant,  was 
any  attempt  made  by  the  defendant  to  avail  himself  of  the 
Acts  of  Limitations  as  to  any  of  the  items  of  charges  against 
the  defendant  contained  in  said  statements. 

The  defence  of  limitations  is  lost  to  the  defendant  if  he, 
before  pleading  or  relying  upon  it,  does  some  act  or  stands  by 
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and  suffers  some  act  to  be  done  which  necessarily  implies  a 
waiver  of  such  defence  on  his  part,  as  for  instance,  he  can 
not  first  contest  such  claim  on  its  merits  and  then  after- 
wards plead  limitations  to  it  (McMachen  v.  Chase,  1  Bland, 
85,  note  c,  and  2  Bland,  43) ;  or  where  an  original  complain- 
ant presents  his  claim  with  his  bill,  and  the  defendant  in 
his  answer  denies  its  existence,  but  does  not  plead  limitations 
thereto,  he  can  not  after  the  case  has  been  contested  on  the 
ground  of  the  existence  of  the  claim,  rely  upon  the  statute 
by  way  of  exception  to  the  audit  which  allows  it.  Brendel 
V.  Strobel  25  Md.  400;  Hall  v.  Ridgely,  33  Md.  310. 

Following  this  rule,  if  the  defendant  could  at  any  time 
have  availed  himself  of  this  defence  in  this  case,  which  we 
are  not  called  upon  here  to  determine,  this  right  was  waived 
by  him  by  reason  of  his  acts  above  mentioned. 

The  Court  in  its  order  of  October  27th,  1911,  directed 
that  **The  said  Wilmer  shall  also  be  allowed  such  part  of 
the  sum  of  $1,055.30  referred  to  in  his  ledger  named  in 
evidence,  for  the  payment  of  which  he  can  show  proper 
authority  from  Miss  Placide,  with  interest '^  The  defend- 
ant claims  that  he  has  accounted  for  or  paid  to  the  plaintiff 
this  entire  sum,  less  thirty  cents,  at  the  times  and  in  the 
amounts  following:  $400,  Nov.  6,  1899;  $165,  Nov.  16, 
1800;  $225,  Xov.  24,  1899;  $50,  Dec.  19,  1899;  $65,  Apr. 
10,  1900;  $125,  Oct.  19,  1900;  and  $25,  Dec.  11,  1900. 

Testimony  was  heard  by  the  auditor  as  to  these  alleged 
payments.  The  defendant  in  his  testimony  produced  the 
ledger  of  the  banking  firm  of  E.  M.  Wilmer,  trading  as  E. 
M.  Wilmer  and  Company.  He  also  produced  a  coimter  day 
book  from  which  the  entries  therein  were  transcribed  to  the 
ledger.  The  entries  in  both  of  these  books  were  made  by 
Wilmer  and  were  in  his  handwriting.  The  ledger  contained 
an  account,  designated  by  him  as  the  "estate  account,"  where- 
in, as  we  understand  from  the  evidence,  the  plaintiff  was 
credited  with  the  amounts  to  which  she  was  entitled  from 
the  estate  of  her  brother  Jennings  Placide  and  which  were 
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paid  over  to  the  defendant,  and  was  charged  in  said  account 
with  the  payments  said  to  have  been  made  by  the  defend- 
ant to  her  on  this  fund.  Among  these  alleged  payments  to 
her  were  the  payments  mentioned  above. 

The  admission  of  these  books,  the  defendant's  ledger  and 
counter  day  book,  for  the  purpose  of  proving  the  alleged  pay- 
ments by  the  defendant  to  the  plaintiff  of  the  amounts  there- 
in stated,  was  objected  to  by  the  plaintiff  and  exception  was 
noted  to  the  admission  of  them.  The  books,  for  such  pur- 
pose, were  not  admissible.  As  was  said  by  Judge  Peabcb 
in  Gill  V.  Staylor,  93  Md.  453:  *'It  is  of  course  clear,  both 
upon  principle  and  authority  that  entries  made  by  a  party 
himself  charging  another,  are  not  admissible  as  evidence 
per  86.  Such  entries  stand  upon  a  different  footing  from 
those  made  by  a  clerk  or  other  person  in  the  ordinary  course 
of  business  and  contemporaneously  with  the  transaction." 
Romer  v.  Jaecksch,  39  Md.  589;  Deland  Mining  Co.  v. 
Uanna,  112  Md.  533. 

But  in  addition  to  the  production  of  the  books  the  defend- 
ant testified  that  he  had  a  distinct  and  independent  recollec- 
tion of  all  the  deposits  in  and  withdrawals  from  the  said 
account  and  that  he  made  all  the  entries  of  such  deposits  and 
withdrawals  and  personally  paid  all  the  withdrawals  to  Miss 
Placide,  but  that  he  could  not  give  the  dates  of  such  with- 
drawals without  the  use  of  said  books,  to  refresh  his  mem- 
ory. For  this  purpose  the  use  of  such  books  was  permissible. 
He  further  testified  that  at  the  time  the  account  was  opened 
in  the  ledger  he  issued  to  the  plaintiff  a  deposit  or  bank 
book  which  thereafter  remained  in  her  custody  and  that 
from  time  to  time  thereafter  he  entered  in  such  deposit  or 
bank  book  the  items  of  debits  and  credits  corresponding  to 
those  found  in  said  ledger  account,  including  the  items  of 
said  payments  to  the  plaintiff  and  of  which  she  had  full 
knowledge.  He  also  produced  two  witnesses,  Messrs.  Monroe 
and  Slingluff,  who  testified  that  at  the  trial  of  a  case  in  the 
Circuit  Court  No.  2  of  Baltimore  City,  in  which  the  def end- 
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ant  and  plaintiff  were  joint  defendants,  there  was  produced 
a  deposit  book  containing  an  account  of  the  plaintiff  with 
the  banking  firm  of  E.  M.  Wilmer  and  Company,  in  which 
there  appeared,  among  other  items,  a  charge  of  $400  against 
Miss  Placide;  it  being  as  claimed  by  the  defendant  in  that 
suit,  to  be  the  consideration  for  an  interest  in  the  Martin 
Estate  conveyed  unto  the  plaintiff  by  the  defendant.  The 
book  was  offered  at  said  trial  for  the  purpose  of  showing  said 
entry  of  $400.  Mr.  Monroe  testified  that  he  thought  this 
book  was  produced  by  the  plaintiff.  Miss  Placide.  The 
plaintiff  though  called  upon  to  produce  said  book  in  the  trial 
of  this  case  failed  to  do  so,  and  when  upon  the  stand  she  did 
not  deny  that  it  had  been  issued  to  her  as  testified  to  by  the 
defendant,  nor  did  she  deny  that  it  was  or  had  been  in  her 
custody,  but  contentc<l  herself  by  saying  that  she  had  not 
received  the  alleged  payments  to  her  from  the  defendant. 
And  although  Mr.  !Monroe  had  said  that  he  thought  it  was 
she  who  produced  the  book  at  the  trial  of  the  case  in  Circuit 
Court  No.  2,  she  made  no  denial  of  this  fact  nor  did  she  in 
any  way  refer  to  Mr.  Monroe's  testimony. 

By  the  order  of  October  27th,  1911,  the  auditor  was  di- 
rected to  allow  unto  the  defendant  such  parts  of  the  sum  of 
$1,055.30  for  the  payment  of  which  he  should  show  proper 
authority  from  the  plaintiff.  Miss  Placide,  with  interest 
thereon.  After  hearing  the  testimony  offered  by  both  the 
plaintiff  and  defendant,  the  auditor  allowed  to  the  defendant 
of  the  said  sum  of  $1,055.30,  only  the  sum  of  $400,  with 
interest  thereon,  the  said  sum  being  the  consideration  for 
the  conveyance  to  the  plaintiff  by  the  defendant  of  an  inter- 
est in  the  Martin  Estate,  which  it  seems  the  defendant  ap- 
plied to  such  purpose  and  whose  act  in  so  doing  the  plain- 
tiff subsequently  ratified.  In  the  opinion  of  the  auditor  this 
was  the  only  amount  for  the  payment  of  which  the  defend- 
ant had  shown  proper  authority  from  Miss  Placide.  The 
payments  claimed  by  the  defendant  that  were  excluded  by 
the  auditor  were  those  that  he  alleged  were  paid  to  the  plain- 
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tiff  in  cash  upon  her  verbal  order  and  for  which  he  had  no 
receipts. 

In  our  opinion  there  is  sufficient  evidence  before  the  auditor 
to  warrant  the  conclusion,  that  the  defendant  has  paid  unto 
the  plaintiff,  from  the  amounts  paid  to  him  from  the  estate 
of  Jennings  Placide,  the  a^regate  sxmi  of  one  thousand  and 
fiftv-iive  dollars  and  thirty  cents  ($1,055.30)  ;  but  while 
this  is  true,  we  are  to  inquire  if  all  these  different  pa\Tnents 
are  to  be  r^arded  as  parts  of  the  specific  amount  of  $1,055.30 
mentioned  in  the  order  of  the  Court. 

The  order  of  the  Court  directing  the  auditor  to  allow  to 
the  defendant  such  part  of  said  sum  of  $1,055.30,  for  the 
pajinent  of  which  authority  could  be  shown  from  the  plain- 
tiff, must  be  considered  in  connection  with  the  further  direc- 
tion of  the  Court  that  the  auditor  should  credit  the  plaintiff 
with  the  two  sums,  $834.47  and  $854.56,  aggr^ating 
$1,689.03,  paid  to  the  defendant  from  the  estate  of  Jennings 
Placide. 

In  the  ledger  account  known  as  the  "Estate  Account,'^  the 
items  of  which  are  identical  with  those  contained  in  the 
pass  book  as  testified  to  by  defendant,  the  plaintiff  was 
credited  with  the  amounts  to  which  she  was  entitled  from 
the  estate  of  her  brother,  Jennings  Placide,  that  were  paid 
to  the  defendant,  and  was  charged  therein  with  the  amounts 
paid  by  the  defendant  upon  this  fund.  By  this  account  it 
is  shown  that  the  defendant  received  from  the  said  estate, 
in  addition  to  the  two  pavments  above  referred  to,  the  snni 
of  $377.25,  and  it  is  against  the  aggregate  of  the  three 
pavments  made  to  him  from  the  Jennings  Placide  estate 
that  the  payments  of  $1,055.30  are  to  be  charged  and  not 
against  the  two  items  only.  Thus  the  amount  properly 
chargeable  to  the  two  items  aggregating  $1,689.03  is  the  said 
sum  of  $1,055.30  (thirty  cents  of  this,  as  shown  by  the  state- 
ment, was  for  the  acknowledgment  of  a  paper),  less  the 
sum  of  $377.25  (the  amount  of  the  first  pa^Tnent  reeeivc<l 
by  the  defendant  from  the  Jennings  Placide  estate),  such 
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amount  being  $678.05.  The  ledger  account  shows  that  the 
amount  still  owing  of  this  fund  after  allowing  all  credits 
claimed  by  the  defendant  is  $1,010.98,  and  not  $633.73,  the 
difference  between  1,689.03  and  $1,055.30,  as  now  claimed 
by  the  defendant.  Thus  the  credit  to  which  the  defendant 
is  entitled  is  the  sum  of  $678.05,  with  interest,  as  provided 
for  in  the  order  of  October  27th,  1911. 

The  record  contains  a  certificate  of  the  auditor  that  he, 
prior  to  the  filing  of  the  audit  and  upon  the  dates  therein 
set  forth,  had  received  from  the  defendant  certain  costs 
therein  mentioned  amounting  to  the  sum  of  $144.80.  The 
auditor  in  stating  his  account  between  the  plaintiff  and 
defendant  has  charged  the  defendant  with  this  amount  so 
paid  by  him.  In  his  aooount  he  also  charged  the  defend- 
ant  with  taxes  and  water  rent  for  the  1001  E.  Pratt  Street 
property  held,  as  it  is  said  by  the  plaintiff  and  defendant 
as  tenants  in  common,  as  well  as  the  sum  of  $5.40  inter- 
est upon  the  amount  therein  stated  to  have  been  received  as 
rent  for  said  property.  It  is  to  these  items  of  charges  that 
the  seventh  exception,  as  we  have  designated  it,  was  taken. 

The  defendant  having  paid  to  the  auditor  the  sum  of 
$144.80,  being  part  of  the  costs  of  the  proceedings,  it  is 
clear  to  us  that  this  should  not  have  been  charged  against 
him  in  his  account  with  the  plaintiff,  and  that  the  auditor 
erred  in  so  doing.  And  after  a  careful  consideration  of  the 
evidence  taken  before  the  auditor,  we  also  think  the  auditor 
committed  an  error  in  charging  against  the  defendant  the 
tAxes  and  water  rent  on  the  Pratt  KStreet  property.  The 
order  of  Court  directing  the  manner  in  which  the  account 
should  l>e  stated  does  not  direct  that  the  defendant  shall  be 
charged  with  the  t^xes  and  water  rent  on  the  Pratt  Street 
property:  the  direction  as  to  taxes  and  water  rent  applied 
to  the  ^ladison  Avenue  property.  If  these  taxes  and  water 
rent  charged  represent  the  entire  amount  of  taxes  and  water 
rent  for  the  period  of  time  therein  stated  and  were  paid 
l)v  the  defendant,  then  he  would  be  entitled  to  a  credit  for 
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one-half  of  this  amount.  He  certainly  could  not  be  charged 
with  the  same  unless  it  be  shown  that  the  entire  taxes  and 
water  rent  was  paid  by  the  plaintiff  and  the  amounts  charged 
represent  only  one-half  of  said  sum,  and  then  only  in  the 
event  of  the  order  of  Court  being  sufficiently  comprehensive 
to  warrant  the  auditor  in  so  stating  the  account  From  an 
examination  of  the  order  and  the  record  in  this  case  we 
fail  to  find  warrant  for  the  insertion  of  this  charge  in  the 
accoimt  against  the  defendant. 

There  were  other  exceptions  taken  by  the  defendant  to 
the  account  stated,  but  in  them  we  find  no  cause  for  reversal 
of  the  Court  in  ratifying  the  audit. 

Subsequent  to  the  passage  of  the  order  appealed  from  in 
this  case,  the  Court  below  on  June  21st,  1912,  passed  an 
order  or  decree  in  personam  against  the  defendant  in  favor 
of  the  plaintiff  for  the  sum  of  $2,664.30,  with  interest  from 
March  2,  1912.  From  this  order  an  appeal  was  likewise 
taken  by  Wilmer  which  is  now  before  us  in  Wilmer  v. 
Ph<:ide,  Xo.  42  of  the  present  term,  and  will  be  disposed  of 
in  this  opinion. 

The  last  order  includes  all  credits  given  to  the  defendant 
in  the  account  stated  by  the  auditor  and  embraces  no  charijes 
against  him  that  are  not  found  in  such  audit,  on  the  con- 
trary, it  omits  the  charges  of  costs,  including  those  that  were 
paid  by  the  defendant  and  of  which  the  defendant  complains 
in  No.  31 ;  but  it  too  includes  the  items  of  $57.78  for  taxes 
and  water  rent  for  1001  E.  Pratt  Street,  which  we  have 
said  should  not  have  been  included  in  the  account,  and 
allows  to  the  defendant  a  credit  only  of  $400  out  of  the  money 
received  by  him  from  the  Jennings  Placide  estate,  with  inter- 
est thereon,  when,  as  we  have  said,  he  should  have  been 
allowed  out  of  said  fund,  as  payments,  the  simi  of  $678.05, 
with  interest. 

We,  therefore,  find  that  the  auditor's  account  ratified  by 
the  order  appealed  from  in  No.  31  is  incorrectly  stated  and 
will  be  reversed  in  part  and  affirmed  in  part: 
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First.  Because  it  wrongfully  charges  the  defendant  there- 
in with  costs  that  had  been  paid  by  him  to  the  auditor  as 
hereinbefore  stated. 

Second,  Because  it  allows  to  the  defendant  out  of  the 
monies  paid  to  him  from  the  estate  of  Jennings  Placide  a 
credit  only  of  four  hundred  dollars  with  interest  when  he 
should  have  been  allowed  a  credit,  of  $678.05  with  interest. 

Third,  Because  it  wrongfully  charges  him  with  the  sum  of 
$58.78  for  taxes  and  water  rents  for  1001  E.  Pratt  street 
property. 

We  also  find  that  the  order  in  ^o.  42  is  erroneous  for  the 
second  and  third  reasons  assigned  against  the  correctness  of 
the  auditor's  account  in  No.  31,  and  therefore  the  order  mil 
be  reversed  in  part  and  affirmed  in  part. 

The  orders  therefore  in  Nos.  31  and  J^2 
are  reversed  in  part  and  affirmed  in 
part  and  the  cases  remanded  in  order 
that  orders  m>ay  he  passed  therein  in 
conformity  with  this  opinion;  costs  of 
both  appeals  to  he  paid  by  the  appellee. 
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JOSEPH  GOELLER  vs.  STATE  OF  MARYLAND. 

Criminal   law:  second  offence;   heavier  penalty;  indictment 
Declaration  of  rights. 

Where  a  penal  statute  provides  a  heavier  punishment  for  a 
traverser  convicted  of  its  violation  a  second  time,  in  order 
so  to  convict  for  such  second  offence  the  indictment  must 
aver  that  the  offence  charged  is  a  second  offence.  p.  65 

The  Act  of  1908,  Ch.  179,  providing  that  persons  convicted  a 
second  time  for  the  violation  of  the  liquor  laws  of  Baltimore 
county  shall  pay  a  heavier  fine  than  for  a  conviction  of  a 
first  offence  and  providing  that  the  Court  may  determine  the 
fact  as  to  the  prior  conviction  of  such  an  offence  by  consult- 
ing the  Court  docket  is  unconstitutional.  p.  ^S 

Under  Art.  21  of  the  Declaration  of  Rights,  every  man  has 
the  right  in  all  criminal  proceedings  against  him  to  be 
informed  of  the  accusation ;  the  information  so  guaranteed  is 
not  to  be  conveyed  by  word  of  mouth  or  by  any  other  means 
that  by  a  copy  of  the  indictment  or  charge  under  which  he  is 
lo  be  tried ;  and  he  must  be  informed  of  the  whole  charge  and 
not  of  a  part  only.  p.  6r; 

Derided  Xovrmhrr  20th.  1912. 

Appeal   from   the   Circuit   Court   for   Baltimore   County 
(Dt'xcax,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was   argued    before    Boyp,    C.    J..    Briscoe. 
Peabtk,  Thomas,  Pattisox  and  Frnek,  JJ. 
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TFm.  H.  Lawrence  (with  whom  was  John  D.  Duncan,  Jr., 
on  the  brief),  for  the  appellant. 

Hdgar  Allan  Poe,  the  Attome y-General,  for  the  appellee. 

Pkabce^  J.,  delivered  the  opinion  of  the  Court. 

The  appellant  was  indicted  in  the  Circuit  Court  for  Balti- 
more County  for  selling  liquor  on  Sunday,  and,  upon  con- 
viction, was  sentenced  to  pay  a  fine  of  $200  and  his  license 
was  suppressed.    The  docket  entry  was  as  follows : 

•Teby.  28th,  1912.  It  appearing  to  the  Court  upon  an 
inspection  of  the  dockets  of  the  Court,  and  on  evidence,  that 
this  is  a  second  conviction  under  the  license  issued  May  Ist, 
1911,  the  sentence  of  the  Court  is  that  the  traverser  pay  a 
fine  of  $200  and  costs,  and  that  his  license  be  and  it  is 
suppressed.'' 

There  are  two  counts  in  the  indictment,  but  in  neither  is 
it  averred  that  the  offence  charged  was  a  second  offence, 
which  fact,  if  relied  on  as  affecting  the  punishment,  it  was 
determined  in  Maguire  v.  The  State,  47  Md.  496,  must  be 
a\'erred  in  the  indictment  as  the  law  then  stood. 

Chapter  179  of  the  Acts  of  1908  regulating  the  sale,  and 
granting  of  licenses  for  sale,  of  spirituous  and  fermented 
liquors  in  Baltimore  County  provides  in  sec.  14,  that:  ^*If 
any  person  having  a  license  imder  the  provisions  of  this 
Act,  shall  violate  any  of  the  provisions  of  this  Act,  upon 
conviction  thereof,  except  in  the  cases  enimierated  in  the 
next  preceding  and  succeeding  sections,  he  shall  pay  a  fine 
of  not  less  than  $100,  nor  more  than  $200,  and  on  convic- 
tion a  second  time,  which  fact  the  Court  may  ascertain  "from 
the  dockets  of  the  Court,  in  connection  with  evidence,  he 
shall  pay  a  fine  of  $200,  and  his  license  shall  be  suppressed.'' 

This  Act  appears  to  have  been  passed  to  meet  cases  of  a 
second  offence,  where,  from  ignorance  of  the  fact,  or  inad- 
vertence in  drawing  the  indictment,  that  fact  is  not  averred 
in  the  indictment.  The  record  has  1>een  brought  here  as 
upon  writ  of  error  to  determine  the  validity  of  sec.  14  of 
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Ch.  179  of  1908,  and  the  petition  designates  the  following 
points  of  law  by  the  decision  of  which  the  appellant  feels 
a^rieved: 

"First — That  the  Court  gave  judgment  directing,  in  addi- 
tion to  the  other  penalty  imposed,  that  his  license  to  engage 
in  the  liquor  business  be  suppressed. 

"Second — That  by  such  judgment  the  Court  determined 
that  he  was  guilty  of  a  second  or  subsequent  offence,  of  the 
character  charged  against  him,  and  liable  to  the  aggravated 
penalty  therefor. 

"Third — That  in  thus  giving  judgment  and  determining, 
the  Court  imposed  upon  him  a  punishment  for  matter  of 
which  he  did  not  stand  accused  by  th^  indictment  presented 
against  him,  nor  established  by  the  verdict  upon  said  indict- 
ment. 

"Fourth — That  in  this  manner  he  was  deprived  of  his 
legal  and  constitutional  right  to  be  informed  of  the  nature 
and  cause  of  the  accusation  against  him." 

The  first,  second  and  third  of  these  points  state  facts 
apparent  upon  the  face  of  the  record,  and  thereby  raise  the 
question  for  decision,  viz.,  whether  he  was  thus  deprived  of 
his  constitutional  right  under  Article  21  of  the  Maryland 
Declaration  of  Rights,  which,  among  other  things,  declares, 
"that  in  all  criminal  prosecutions,  every  man  has  a  right  to 
be  informed  of  the  accusation  against  him" ;  and  "to  have 
a  copy  of  the  indictment,  or  charge,  in  due  time,  if  required, 
to  prepare  for  his  defence."  The  information  hereby  guar- 
anteed to  him  is  not  to  be  conveyed  by  word  of  mouth,  nor 
by  any  other  means  than  by  "a  copy  of  the  indictment  or 
charge,'^  or  accusation,  upon  which  he  is  to  be  tried,  and  it  is 
a  guarantee  that  he  must  be  informed  of  the  tvhole  charge 
or  accusation  against  him,  and  not  of  a  part  only.  The 
reason  for  this  is  given  in  the  same  article  of  the  Declaration 
of  Rights,  viz.,  "to  prepare  for  his  defence,"  and  this  he 
cannot  do  without  a  full  knowledge,  both  of  every  element 
of  the  offence  charged,  and  of  the  penalty  or  penalties  to 
which  he  may  be  subjected  in  event  of  conviction. 
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Mr.  Bishop,  in  his  New  CrimincU  Procedure,  has  treated 
more  fully,  perhaps,  than  any  other  l^al  writer,  the  prin- 
ciples which  underlie  the  authorities  upon  this  question. 
In  Vol.  1,  sec.  77,  he  says :  "Everj'  wrongful  fact,  with  each 
particular  modification  thereof,  which,  in  law  is  required 
to  be  taken  into  account  in  determining  the  punishment  upon 
a  finding  of  guilt  must  be  allied  in  the  indictment,  This 
doctrine  is  fundamental.  Originating  in  natural  reason  and 
abstract  justice  it  has  been  adopted  into  the  common  law 
and  confirmed  by  our  written  constitutions/'  *  *  *  «^^ 
indictment  which  does  not  substantially  set  down  all  the 
elements  of  the  offence,  every  act  or  omission  which  the  law 
has  made  essential  to  the  punishment  it  imposes,  is  void." 
Idem,  sec.  98A.  *  *  *  <^An  accusation  is  nothing  unless  it 
specifies  in  some  way  the  whole  wron<)  for  which  the  punish- 
ment is  to  be  inflicted."  Idem.  sec.  87.  *  *  *  "A  statute 
having  made  a  second  offence  punishable  more  heavily  than 
the  first,  it  was  held  not  to  be  unconstitutional  when  it  pro- 
vided a  short,  form  of  stating  the  first  offence  and  conviction 
in  the  second  indictment,  and  adding,  ^and  such  allegation 
may  be  amended  without  terms  and  as  a  matter  of  right'; 
but  an  entire  omission  to  aver  the  former  offence,  or  convic- 
tion for  it,  cannot  be  authorized."  Idem.  sec.  101,  sub-sec.  2. 
This  doctrine  is  consistently  sustained  in  a  line  of  Massachu- 
setts decisions.  Comm.  v.  Phillips,  16  Pick.  213 ;  Comm.  v. 
Wood,  4  Gray,  11 ;  Comm.  v.  Lang,  10  Gray,  11,  and  in  other 
Courts,  as  in  State  v.  Startup.  10  Vroom,  432 ;  Riggs  v.  State, 
104  Ind.  261,  and  Williams  v.  State,  12  Tex.  Appeals,  395. 
The  Twelfth  Article  of  the  Declaration  of  Rights  of  Massa- 
chusetts provides  "that  the  offence  must  be  fully  and  plain- 
fully,  substantially  and  formally  described  to  the  accused," 
and  construing  that  article,  the  Supreme  Court  of  Massa- 
chusetts held  in  Comm.  v.  Harrington,  130  Mass.  35,  that  a 
statute  permitting  an  increased  penalty  without  alleging  that 
prior  conviction  in  the  indictment,  to  be  in  conflict  with  that 
article  of  the  Declaration  of  liights  of  that  State;  and  the 
Supreme  Court  of  ^faine  in  State  v.  Learned,  47  Maine, 
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421),  held  that  the  L^slature  cannot  validate  an  indictment 
which  does  not  fully  and  formally  inform  the  accused  of 
the  accusation  against  him.  In  Cyc.  Vol.  22,  page  285,  the 
law  is  stated  thus:  *'It  is  within  the  power  of  the  Legisla- 
tures under  such  a  constitutional  provision  to  prescribe  the 
form  of  the  indictment  or  information,  and  such  form  may 
omit  averments  regarded  as  necessary  at  common  law;  but 
the  Lej^islaturo,  while  it  may  simplify  the  form  of  an  indict- 
ment or  information,  cannot  dispense  with  the  necessity  of 
placing  therein  a  distinct  presentation  of  the  offence,  con- 
taining all^ations  of  all  its  essential  elements."  This  C^ourt 
has  said  in  Maguire  v.  State,  supra,  "that  if  the  party  be 
proceedcfl  against  for  a  second  or  third  offence  under  the 
statute,  and  the  sentence  prescribed  be  different  from  the 
first,  or  severer,  by  reason  of  its  being  such  second  or  third 
offence,  the  fact  thus  relied  on  must  be  averred  in  the  indict- 
ment, for  the  settled  rule  is  that  the  indictment  must  con- 
tain an  averment  of  every  fact  essential  to  justify  the  punish- 
ment inflicted.  Rex  v.  Allen,  Buss.  &  R.  513;  Regina  v. 
Page,  9  C.  &  P.  756;  Reg.  v.  Willis,  L.  R.  1,  C.  C.  368; 
Plumbly  V.  Com.,  2  Mete.  413 ;  3  Wharton's  Crim,  Law,  sec. 
.•5417 ;  1  Bishop's  Crim.  Law,  sees.  961  and  963."  The  Court 
did  not  there  specifically  allude  to  the  Declaration  of  Eights 
we  are  now  considering,  but  it  relied  upon  the  common  law 
doctrine,  which,  as  Mr.  Bishop  notes,  has  been  adopted  and 
written  into  the  organic  law  embodied  in  our  Constitution, 
thereby  disabling  the  Legislature  from  depriving  by  statute 
any  person  from  the  protection  of  the  Constitution. 

In  Maguire's  Case,  supra,  on  page  498,  Judge  Alvky 
said:  "The  authorities  are  clear  to  the  effect  that  in  order 
to  justify  a  sentence  as  for  a  second  offence,  it  must  appear 
by  the  verdict  that  the  jury  have  found  the  party  guilty  of 
such  second  offence.  Thomas'  Case,  22  Grat.  912;  Srd 
\Vharlon's  Crim.  Law,  sec.  3418;  1  Bishop's  Crim,.  Law, 
sees.  961-963." 

In  Maguire's  Case,  no  judgment  had  been  entered  in  the 
( 'ourt  below  and  the  case  came  up  on  exceptions  to  the  rulings 
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of  the  Court  in  allowing  the  State's  Attorney  to  read  to  the 
jury  that  part  of  the  indictment  which  contained  the  allega- 
tion of  a  former  conviction  under  the  statute,  in  his  opening 
statement,  and  to  the  admission  in  evidence  of  the  docket 
entries  of  the  proceedings  on  the  former  indictment,  the 
ground  of  the  ohjection  being  that  the  fact  of  prior  conviction 
of  a  similar  offence  should  not  be  allowed  to  influence  the 
mind  of  the  jury  imtil  after  a  conviction  of  the  particular 
offence  for  which  the  party  was  then  on  trial,  and  that  if  he 
should  be  found  guilty,  the  jury  should  then  be  required  to 
pass  upon  the  fact  of  the  alleged  former  conviction,  and 
the  identity  of  the  accused.  But  the  rulings  appealed  from 
were  afltoned,  and  the  Court  said  the  course  of  procedure 
suggested  by  the  appellant  was  not  in  accordance  with  the 
established  practice  in  such  cases.  In  closing  that  opinion 
the  Court  said:  "We  thus  notice  the  verdict  in  order  to 
avoid  a  possible  eri'or  in  the  rendition  of  the  judgment" 
(on  the  remand  of  the  cause),  meaning  thereby  that  as  a 
general  verdict  only  had  been  rendered,  and  it  was  too  late 
to  amend  it,  so  to  embrace  also  a  finding  on  the  previous 
conviction  and  thus  make  a  specific  verdict  as  for  a  second 
offence,  the  only  judgment  that  could  be  entered  on  the  ver- 
dict as  rendered  was  as  for  a  first  offence.  In  this  case  the 
verdict  of  the^  jury  was  a  general  verdict  only  of  guilty,  and 
as  the  result  of  the  reasoning  in  the  Maguire  Casr,  it  was 
error  in  this  case  to  render  a  judgment  as  for  a  second 
offence.  To  the  argument  of  the  learned  Attorney  General, 
citing  Mr,  Bishop's  New  Crim.  Law,  Vol  1,  sec.  961,  *^that 
there  is  no  reason  why  the  law  should  not,  as  in  some  locali- 
ties it  does,  pennit  this  matter  to  be  omitted  from  the  indict- 
ment until  the  prisoner  has  been  convicted  of  the  offence 
itself,  and  then  be  brought  forward  in  some  proper  manner 
in  aggravation  of  the  punishment,"  it  must  be  answered  that 
Mr.  Bishop  must  be  presumed  to  refer  to  jurisdictions  where 
the  organic  law  did  not  forbid  such  legislation.  Otherwise 
there  would  be  direct  conflict  between  that  passage,  and  his 
repeated  and  emphatic  declarations  heretofore  cited  in  this 
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c^inion.  In  the  foot  note  to  the  passage  cited  he  refers  to 
t>nly  two  eases  in  California  and  Louisiana,  viz.,  People  v. 
Meyer,  73  Cal.  648,  and  State  v.  Hudson,  32  La.  An.  1052. 
Reference  to  the  Constitution  of  these  States  discloses  that 
in  neither  Constitution  is  found  the  requiremwit  of  our  own, 
or  any  equivalent  or  similar  language,  but  a  total  silence 
upon  that  subject. 

The  only  other  case  we  have  found  which  apparently  sus- 
tains the  appellee's  contention  here  is  State  v.  Freeman,  27 
Ver.  523,  which  was  a  prosecution  for  violation  of  the  liquor 
law.  It  was  there  held  that  a  statute  which  provided  that  a 
former  conviction  need  not  be  averred  in  the  indictment 
was  valid,  though  the  BiU  of  Rights  in  one  section  contains 
substantially  the  same  language  in  this  respect  as  our  own, 
but  the  decision  was  placed  upon  the  significant  ground  that 
a  later  section  of  the  Declaration  of  Rights  dispensed  with 
the  requirement  of  the  former  section  as  to  minor  offences 
affecting  police  regulations. 

It  may  safely  be  declared,  therefore,  that  if  our  Declara- 
tion of  Rights  recjuires  all  former  convictions  to  be  alleged 
in  the  indictment  there  is  no  other  proper  manner,  in  which 
any  former  conviction  can  be  brought  forward  in  aggrava- 
tion of  the  punishment,  and  Jtdgk  At.vey  in  fact  has  so 
declared  in  Maguire's  Case  in  saying  that  very  course  of 
procedure  was  not  in  accord  with  the  established  practice  in 
such  cases;  and  it  could  not  be,  if,  as  he  had  also  said,  the 
previous  conviction  must  be  alleged  in  the  indictment. 

In  the  case  before  us  we  have  the  anomaly  pointed  out  by 
JrrK;K  Alvky  in  Maguire's  Case,  fmp^a,  viz.,  a  divided  ver- 
dict, part  rendered  by  one  tribunal  and  part  by  another. 
The  jury  demanded  by  the  traverser,  and  empanelled  to  try 
every  issue  involved,  passed  upon  a  single  issue  only,  the 
fact  of  the  sale  charged  in  the  indictment,  while  the  (^ourt 
passed  upon  another  issue,  the  fact  of  a  conviction  of  a 
previous  similar  offence,  an  issue  vitally  involved  under  the 
Act  in  question;  so  that  one  fact  in  issue  is  found  by  the 
verdict  of  the  jury,  and  another  fact  in  issue  is  found  bv 
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the  Court  in  its  sentence,  not  it  is  true  in  the  professed 
f  oiTii  of  a  verdict,  but  of  the  essence  of  a  verdict. 

It  is  to  be  regretted  that  this  Act  should  be  stricken  down, 
but  no  consideration  can  justify  a  Court  in  depriving  a 
violator  of  law  of  a  right  guaranteed  by  the  Constitution 
to  such  violator.  Without  the  Act,  the  evils  it  seeks  to 
correct  can  be  effectually  reached  if  State's  Attorneys  will 
be  vigilant  to  ascertain  from  the  records  of  the  Court  before 
drawing  indictments  whether  the  party  charged  has  been 
previously  convicted  of  a  similar  offence.  A  very  simple 
method  would  be  to  procure  a  list  of  convictions  of  licensed 
liquor  sellers,  which  could  be  furnished  with  little  trouble 
or  cost,  and  be  brought  up  to  date  after  every  term  of  Court. 

Even  if  we  were  able  to  sustain  this  Act,  the  judgment  in 
this  case  would  necessarily  be  reversed  because  of  the  defect 
in  the  ^•erdict,  which  as  pointed  out  in  the  Maguire's  Case 
would  only  pennit  a  sentence  as  for  a  first  offence. 

Nothing  that  we  have  said  herein  is  to  be  imderstood  as 
applicable  to  the  imposition  of  a  penalty  in  any  case  not 
arising  under  a  statute  of  the  character  before  us. 

Judgment  reversed,  with  costs  to  the  appel- 
lant above  and  below,  and  the  case 
remanded  for  the  entry  of  a  proper 
judgment,  as  for  a  first  offence,  as 
provided  in  sec.  81  of  Art.  5  of  the 
Code  of  Public  General  Laws. 


Digitized  by 


Google 


CO.  COM.  OF  HOWARD  CO.  vs.  PIKDELL.       69 
Md.]  Syllabus. 


THE   BOARD  OF  COUNTY  COMMISSIONERS   OF 

HOWARD  COUNTY  vs.  ANTOINETTE 

PINDELL. 

Prayers:  excluding  theory  of  which  theiae  is  evidence;  rejection 
of  correct — ,  when  not  error.     Evidence:  contradiction 
in — ;  question  for  jury.    Roads :  county  commission- 
ers; liability.    Damages :  permanent  inju- 
ries; question  for  jury. 

It  is  error  to  reject  prayers  when  by  so  doing  the  theory 
of  one  of  the  parties,  of  which  there  is  evidence,  is  entirely 
eliminated  from  the  consideration  of  the  jury.  p.  8 1 

Where  there  is  a  contradiction  upon  material  questions  of  fact 
it  is  a  matter  for  the  consideration  of  the  jury.  p.  79 

If  a  granted  prayer  contains  the  law  of  the  case  the  judgment 
will  not  be  reversed  although  other  prayers  correct  in  them- 
selves may  have  been  rejected.  p.  81 

In  general,  County  Commissioners  are  not  liable  for  accidents, 
due  to  the  bad  condition  of  the  county  roads,  unless  they  have 
had  notice  of  such  condition  in  time  for  them  to  make 
repairs.  p.  81 

In  an  action  against  a  Board  of  County  Commissioners  for 
damages  for  injuries  received  from  the  bad  condition  of 
the  county  roads,  a  prayer  that  leaves  to  the  consideration 
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of  the  jury  whether  the  plaintiff  did  receive  such  injury, 
and  if  so,  whether  the  same  was  permanent,  and  how  far, 
if  at  all,  it  was  calculated  to  disable  her  from  engaging  in 
employment,  for  which,  in  the  absence  of  such  injury,  she 
would  have  been  qualified,  is  proper.  p.  79 

Decided  December  5fh,  1912, 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County 
(Brashkars.  J.),  to  which  the  cause  had  been  removed 
from  Howard  County. 

Tlie  facts  are  stated  in  the  opinion  of  the  Court. 

The  following  are  the  prayers  of  the  plaintiff  and  of  the 
defendant,  and  the  action  of  the  lower  Court  on  each : 

Plaintiff's  First  Prayer. — If  the  jury  finds  that  at  the 
time  of  the  accident  spoken  of  in  this  case,  that  there  were 
riitfi  and  holes  in  the  public  road  mentioned  in  the  evidence? 
of  such  a  character  as  if  allowed  negligently  to  remain 
during  the  winter  season,  would  naturally  become  dangerous, 
if  the  jury  shall  so  find,  and  of  which  the  defendants  or 
their  agents  could  by  the  exercise  of  ordinars^  care  have 
had  knowledge  in  time  to  have  repaired  the  same  before 
said  accident  and  that  the  rain  and  snow  falling  upon  and 
moltino:  in  said  ruts  and  holes  caused  the  hole,  testified 
to  by  the  plaintiff's  witnesses,  and  rendered  said  road  unsafe 
for  persons  travelling  thereon.  And  that  the  defendants  or 
their  agents  could  by  the  exercise  of  ordinary  care  have 
known  of  said  dangerous  condition  in  time  to  have  repaired 
the  same,  and  if  they  find  that  the  plaintiff's  horse  while 
travelling  \\\>o\\  said  road  in  the  exercise  of  ordinary  care 
foil  into  said  hole  and  was  injured,  together  with  the  plain- 
tiff herself,  then  their  verdict  must  be  for  the  plaintiff. 
(Granted,) 
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Plaintiff's  Second  Prayer. — If  the  jury  shall  find  a  ver- 
dict for  the  plaintiff,  then  in  estimating  the  damages,  they 
are  to  consider  her  health  and  condition  before  the  injury 
complained  of  as  compared  with  her  present  condition  in 
consequence  of  said  injury  and  whether  the  same  is  in  its 
nature  permanent,  and  how  far,  if  at  all,  it  is  calculated 
to  disable  her  from  engaging  in  employment,  for  which, 
ill  the  absence  of  such  injury,  she  would  have  been  quali- 
fied, and  also  the  physical  and  mental  suffering,  if  any,  to 
which  she  was  subjected  by  reason  of  such  injury,  and  to 
allow  her  such  damages  as  in  the  opinion  of  the  jury,  will 
bo  a  fair  and  just  compensation  for  the  injury  she  has  sus- 
tained.    ( OrarUed. ) 

The  defendant  specially  excepted  to  the  granting  of  the 
plaintiff's  prayers  in  the  following  words: 

The  defendant  specially  excepts  to  the  granting  of  the 
plaintiff's  first  prayer: 

1st.  Because  there  is  no  evidence  in  the  case  l^ally  suffi- 
cient to  prove  that  the  defendant  was  negligent  in  not  hav- 
ing said  road  repaired. 

2nd.  Because  there  is  no  evidence  in  the  case  at  all  to 
j?lw)w  that  the  defendant  had  any  notice  of  the  hole  in  the 
road,  if  one  was  there,  or  that  they  could  have  discovered 
the  same  by  the  exercise  of  due  diligence.     (Overruled.) 

The  defendant  specially  excepts  to  the  granting  of  the 
plaintiff's  second  prayer: 

Because  there  has  been  no  evidence  offered  in  this  case 
to  show  that  the  plaintiff  has  been  so  injured  by  reason  of 
the  accident  complained  of  as  to  disable  her  from  engaging 
in  the  emplovTiient  for  which  in  the  absence  of  said  injurv 
she  would  have  been  qualified.     (Overruled.) 

Defendant's  First  Prayer. — That  there  is  no  evidence  in 
the  case  l^ally  sufficient  to  entitle  the  plaintiff  to  recover, 
and  their  verdict  must  be  for  the  defendant.     (Rejected.) 
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Defendant's  Second  Prayer. — That  there  is  no  evidence  in 
this  case  legally  sufficient  to  show  that  the  injury  complained 
of  by  the  plaintiff  to  herself  and  to  her  horse  and  bu^^' 
and  harness  was  caused  solely  by  the  negligence  of  tlii- 
defendant  and  the  verdict  of  the  jury  must  be  for  the  defend- 
fCnt.     {Rejected.) 

Defendatri's  Third  Prayer. — That  there  is  no  evidence  in 
this  case  l^ally  sufficient  to  show  that  the  defendant  had 
liotice  or  could  have  had  notice  of  the  dangerous  condition 
of  the  public  road  before  the  accident  in  time  to  repair  it 
and  the  verdict  of  the  jury  must  be  for  the  defendant. 
{Rejected.) 

Defendant's  Fourth  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury,  that  there  is  no  evidence  in 
this  case  legally  sufficient  to  show  that  the  plaintiff  was 
permanently  injured  by  the  accident.     {Rejected.) 

Defendant's  Fifth  Prayer. — That  the  duty  imposed  by 
law  upon  the  County  Commissioners  does  not  require  them 
to  make  and  keep  the  public  roads  in  perfect  condition  and 
repair,  but  only  that  they  shall  use  reasonable  care  and 
diligence  in  the  exercise  of-  the  powers  vested  in  them  in 
r^ard  to  the  public  road  and  in  determining  whether  in 
this  case  the  commissioners  have  acted  with  reasonable  care 
and  diligence,  it  is  proper  for  the  jury  to  take  into  consid- 
eration all  the  surrounding  eircum stance*^  in  the  case. 
{Granted.) 

Defendant's  Sixth  Prayer, — Tf  the  jury  find  from  the 
evidence  that  the  hole  in  the  road  complained  of,  if  they 
find  there  was  a  hole  in  the  road,  in  which  the  plaintiff's 
horse  stepped  before  he  fell,  and  shall  find  that  said  defect 
in  the  road  was  caused  by  the  heavy  rains  and  the  thawing 
usual  in  February,  the  plaintiff  is  not  entitled  to  recover, 
unless  the  jur^'  shall  find  that  the  defendant  had  sufficient 
time  to  have  acquired  notice  of  said  defect  in  the  said  road 
hy  the  exen^ise  of  ordinary  diligence  so  as  to  have  repaired 
Ihe  hole  in  the  road  before  the  accident  complained  of,  and 
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in  this  connection  the  jury  are  entitled  to  take  into  consid- 
eration all  the  snrrounding  circiunstances.     (Rejected.) 

Defendant's  Seventh  Prayer. — The  jury  is  instructed  that 
they  cannot  infer  negligence  on  the  part  of  the  defendant 
county  commissioners,  from  the  fact  that  part  of  the  road  in 
question  was  rounded  up  for  the  pui*pose  of  placing  hard 
material  upon  the  same,  and  that  said  part  was  left  without 
hard  material  upon  the  same  during  the  fall  and  winter  of 
nineteen  nine  and  nineteen  himdred  and  ten,  although 
opened  for  travel  bv  said  county  commissioners,  the  defend- 
ant    (Chanted.) 

Defendant's  Eighth  Prayer. — ^If  the  jury  shall  find  from 
the  evidence  that  the  plaintiff's  horse  while  being  driven  by 
the  plaintiff's  driver  attached  to  the  vehicle  in  which  the 
plaintiff  was  seated  fell  in  the  public  road  as  testified  to  in 
the  evidence  by  reason  of  the  breast  strap  which  was  used 
on  the  horse,  choking  him  and  thereby  shutting  off  his  wind, 
then  the  plaintiff  is  not  entitled  to  recover  in  this  case. 
(Granted.) 

Defendant's  Ninth  Prayer. — If  the  jury  shall  find  from 
the  evidence  that  the  public  road  in  question  was  out  of 
repair  and  dangerous  for  public  travel,  yet  the  plaintiff  i?* 
not  entitled  to  recover  in  this  case,  unless  the  jury  shall 
further  find  that  the  defendant  was  n^Hgent  in  not  havinfi; 
i*aid  road  repaired  and  rendered  safe  for  public  travel. 

(Ninth  granted  in  connection  with  plaintiff's  first  prayer.) 

Defendant's  Tenth  Prayer. — If  the  jury  shall  find  from 
the  evidence  that  the  plaintiff's  horse  while  being  driven 
by  the  plaintiff's  driver  attached  to  the  vehicle  in  which  the 
plaintiff  was  seated  stepped  into  a  hole  in  the  road  as  testi- 
fied to  in  this  case,  which  hole  had  a  depth  of  about  two 
feet,  and  fell  down  and  threw  the  plaintiff  from  the  vehi- 
ele,  and  injured  the  plaintiff  and  the  vehicle,  harness  and 
horse,  and  shall  further  find  that  said  hole  in  the  road 
oould  not  be  seen  by  a  traveller  passing  along  said  road  and 
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that  the  defendant,  the  county  ccHnmissioners,  had  no  notice 
directly  or  indirectly  of  said  hole  being  in  the  said  road, 
and  could  not  have  learned  of  said  hole  being  in  the  road  by 
exercise  of  due  diligence,  then  the  verdict  of  the  jury  must 
be  for  the  defendant.     (Rejected.) 

Defendant's  Eleventh  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury,  that  if  they  shall  find  from  the 
evidence  that  the  public  road  where  the  plainti£P  is  alleged 
to  have  been  injured  and  her  horse,  wagon  and  harness 
injured  was  then  in  such  good  repair,  as  to  be  reasonably 
safe  for  persons  travelling  thereon  with  ordinary  care,  then 
the  plaintiff  is  not  entitled  to  recover.     (Rejected.) 

Defendant's  Twelfth  Prayer. — The  defendant  prays  the 
(^ourt  to  instruct  the  jury  that  the  burden  is  on  the  plain- 
tiff to  prove  that  the  defendant  is  guilty  of  negligence,  and 
that  said  negligence  has  occasioned  the  injury,  and  if  the 
evidence  fails  to  establish  either  of  these  propositions,  the 
burden  has  not  been  gratified  and  their  verdict  must  be  for 
the  defendant.     (Oranted.) 

Defendant's  Thirteenth  Prayer. — The  defendant  prays 
the  Court  to  instruct  the  jury,  that  it  is  the  right  and  duty 
of  the  County  Commissioners  of  Maryland  to  make  neces- 
sary and  proper  repairs  upon  the  highways,  and  when  such 
repairs  are  judiciously  and  reasonably  done,  the  conmiis- 
sioners  are  exempt  from  liability  for  consequential  damages. 
(Granted.) 

Defendant's  Fourteenth  Prayer. — The  defendant  prays 
the  Court  to  instruct  the  jury  as  a  matter  of  law,  that  the 
plaintiff  in  order  to  entitle  her  to  recover  in  this  case,  she 
must  first  prove  that  there  was  a  neglect  of  duty  on  the 
part  of  the  defendant  and  that  the  accident  complained  of 
was  the  direct  consequence  of  such  neglect  of  duty. 
((rvanted.) 

The   cause   was   argued   before    Boyd,    C.    J.,    Briscoe, 

PkARCE.  BlRKF,   TlI()\fAS,   PaTTISOX    Hud    STfUKBRIDOE,  JJ. 
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Roherl  Moss  (with  whom  was  Joseph  L,  Donovan  on  the 
brief),  for  the  Appellant. 

John  a,  Rogers,  for  the  appellee. 

Bkiscok,  J.,  delivered  the  opinion  of  the  Court 

The  record  in  this  case  presents  th«  defendant's  exception 
to  the  ruling  of  the  Court  below,  in  granting  the  plaintiffs 
first  and  second  prayers,  in  rejecting  the  defendant's  first, 
set-ond,  third,  fourth,  sixth,  tenth  and  eleventh  prayers  and 
in  overruling  the  defendant's  special  exceptions  to  the  grant- 
ing of  the  plaintiffs  first  and  second  prayers. 

The  defendant's  lifth,  seventh,  eighth,  twelfth,  thirteenth 
and  fourteenth  prayers  were  granted,  as  offered,  and  the 
judgment,  being  in  favor  of  the  plaintiff,  the  defendant 
brings  this  appeal. 

The  suit  was  instituted  by  the  plaintiff  against  the  defend- 
ant, the  Board  of  Co.  Commissioners  of  Howard  Co.,  in  the 
Circuit  Court  of  that  county,  but  was  subsequently  removed 
to  the  Circuit 'Court  for  Anne  Arundel  County,  where  upon 
trial,  the  plaintiff  recovered  a  judgment  of  six  hundred  dol- 
lars and  costs. 

The  declaration  contains  two  counts,  and  the  suit  was 
brought  to  recover  damages  for  personal  injuries  received  by 
the  plaintiff  and  for  injuries  to  her  horse,  wagon  and  har- 
ness, while  driving  on  one  of  the  public  highways  of  Howard 
county,  commonly  called  "the  Beechwood  Avenue,''  in  the 
First  Election  District  of  that  county. 

The  declaration  avers,  that  the  County  Commissioners 
negligwitly  allowed  and  permitted,  the  coimty  road  where 
the  accident  happened  to  be  and  to  remain  out  of  repair  and 
in  an  unsafe  and  dangerous  condition;  that  the  plaintiff 
while  driving  along  this  highway  using  due  care  and  caution. 
was  thrown  from  the  vehicle  in  which  she  was  driving  and 
painfully  injured,  and  her  horse,  then,  being  driven  and 
drawing  the  vehicle,  was  badly  cut  and  injured  by  reason 
of  his  having  trod  into  a  large  and  dangerous  hole  in  the 
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road,  maintained  by  the  defendant  corporation,  which  hole 
was  well  known  by  the  defendant  to  exist,  yef  the  defendant 
did  not  repair  the  hole  and  the  dangerous  place,  but  per- 
mitted it  to  remain  so  unr^aired  and  imfixed,  well  knowing 
the  same  to  be  a  dangerous  place  and  a  constant  menace, 
to  those  driving  along  and  using  the  road. 

The  second  coimt,  relates  to  the  injurj'  to  the  person,  the 
damage  to  the  vehicle  and  horse,  and  the  same  n^ligence 
is  averred  as  in  the  first  count. 

The  plaintiff  testified  that  on  or  about  the  fifteenth  of 
February,  1910,  while  being  driven  by  a  colored  boy  in  a 
phaeton  on  the  public  road  where  the  accident  occurred,  her 
horse  suddenly  plunged  in  a  miul  hole,  and  she  was  thrown 
on  the  dashboard,  then  back  again,  and  then  out  against  the 
wheel;  that  the  hole  was  a  deep  one,  but  she  had  no  idea 
of  its  size  or  depth ;  that  the  horse  was  now  valueless,  and 
that  the  harness  and  vehicle  were  injured;  that  she  was 
bruised  and  began  to  suffer  with  pain  in  her  hip  and  had  to 
give  up  teaching  for  nine  days,  and  one  year  later  consulted 
a  j>hysician  and  had  to  wear  a  plaster  case  from  that  timo 
until  now.  She  further  testified,  that  the  road  had  been  left 
in  an  unfinished  condition  in  the  fall  of  1909,  and  no  work 
had  been  done  on  the  road  from  that  time  to  the  day  of  the 
accident,  and  it  was  filled  with  mud,  and  you  could  not  tell 
what  was  there;  that  at  the  time  of  the  accident  Mr.  Gro- 
venoe  Hanson,  one  of  the  county  conmiissioners,  drove  up, 
and  exclaimed:  "Did  you  ever  see  such  a  terrible  road?" 
and  that  when  her  team  left  the  macadam  road  and  had  gone 
about  twenty  feet,  going  up  grade  very  slowly,  the  horse 
fell. 

Upon  cross-examination,  she  testified  that  she  had  been 
over  the  road  four  or  five  times  that  winter;  that  she  went 
to  see  Dr.  Riley  on  the  11th  of  February,  and  had  been  there 
three  or  four  times  since;  that  she  lost  no  time  and  did  not 
employ  any  one  to  teach  for  her. 

The  colored  boy.  who  drove  the  vehicle  on  the  day  of  tlie 
accident,  testified  that  after  leaving  the  macadam  road  and 
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going  twenty  feet  up  grade,  all  at  once  while  the  horse  was 
walking,  he  went  down  and  struggled,  and  when  ^'I  got  him 
out  of  the  hole  help  came ;  the  hole  was  as  deep  as  my  arm 
and  about  six  or  eight  inches  wide.''  That  the  hole  was 
filled  with  water,  and  it  was  in  the  day  time,  that  he  could 
:*ee  nothing  there  to  show  that  it  was  dangerous;  that  the 
plaintiff  was  thrown  out  and  he  went  to  the  horse;  she  was 
down  in  the  mud  and  the  shaft  strap  was  broken,  the  road 
there  was  all  right,  but  the  whole  r(>ad  was  muddy.  He 
further  testified  on  cross-examination  that  the  hole  was  deep ; 
that  he  could  tell  by  the  horse's  knee;  that  both  feet  went 
down,  one  deeper  than  tJie  other. 

Dr.  Riley,  who  attended  the  plaintiff,  testified  in  sub- 
stance, that  the  plaintiff  had  been  compelled  to  wear  a 
plaster  ea«<t,  but  that  he  did  not  consider  the  injury  penna- 
nent. 

Miss  Pindell,  a  sister  of  the  plaintiff,  testified  that  her 
sister  was  well-  and  strong  before  the  accident,  but  that  since 
that  time  she  was  practically  an  invalid,  xmable  to  do  home 
work,  or  to  attend  to  her  ordinarj'  duties  and  that  she  had 
lost  flesh. 

On  the  part  of  the  defendant.  Mi.  Hanson,  one  of  the 
county  commissioners,  testified  that  he  rode  over  the  road 
where  the  accident  occurred  twice  a  week ;  that  the  State  had 
macadamized  the  road  except  about  six  hundred  feet,  and 
this  had  l)een  graded,  rounded  up,  rolled  and  left  in  a  smooth 
and  nice  condition  in  the  fall  of  nineteen  hundred  and  nine, 
that  it  was  a  good  road  in  the  month  of  December,  and  was 
in  fairly  good  condition  up  to  the  time  of  the  thaw;  that 
on  the  day  of  the  accident,  in  returning  from  Ellicott  City, 
he  rode  up  to  the.  road  where  he  overtook  Miss  Pindell ; 
that  the  road  was  up  grade  and  macadam  and  that  he  fol- 
lowed her  team  to  the  end  of  the  macadam,  and  it  struck 
muddy  road ;  that  he  heard  her  horse  wheeze,  then  the  horse, 
suddenly  turned  and  fell.  The  colored  boy,  who  was  driv- 
ing, jumped  out;  then  Miss  Pindell  jumped  out  and  went 
up  in  the  path  at  the  side  of  the  road,  and  Miss  Pindell 
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said  to  the  boy,  *'why  didn't  you  carry  out  my  instructions 
and  put  on  the  horse's  collar  instead  of  the  breast  strap?" 
that  the  condition  of  the  road  had  never  been  complained  of ; 
that  at  the  time  of  the  accident,  the  mud  in  the  road  was  six 
or  seven  inches  deep,  and  the  road  was  in  good  condition  and 
that  there  was  no  holes  except  the  ruts  usually  made  by 
wagon  wheeW  in  a  dirt  road. 

The  witness  Kreager,  who  saw  the  accident,  testified,  that 
Miss  Pindell  placed  her  hand  on  the  wheel  and  jumped  out. 
that  he  did  not  see  any  mud  on  her,  and  that  she  did  not  fall 
out ;  that  the  road  at  that  point  was  thirty  feet,  and  that  he 
saw  no  hole,  although  he  looked  for  it,  and  could  have  seen 
one  had  there  been  one,  and  that  he  used  the  road  twice  a 
day  going  to  and  from  work,  and  that  there  it  was  no  worse 
than  other  parts  of  the  road. 

George  Arter,  a  witness  for  the  defendant,  who  also  saw 
the  accident,  testified,  that  he  used  the  road  with  a  pair  of 
mules  and  it  was  alright,  except  muddy.  ♦ 

The  witness  Turner,  who  lived  near  the  road,  testified, 
that  he  used  the  road  at  least  four  times  a  day  going  in 
vehicles  to  and  from  the  depot;  that  he  was  over  it  five 
minutes  before  the  accident  and  saw  no  hole;  that  the  road 
was  no  worse  that  day  than  any  other  time,  it  was  muddy ; 
that  this  road  had  been  harrowed,  dragged,  shaped  up  and 
roiled  the  previous  fall  and  left  in  a  fine  condition ;  that  the 
road  was  wide  at  that  point  and  that  no  grading  had  heem 
done  there,  nor  had  any  stone  been  taken  out  there,  that 
could  leave  a  hole  of  any  size ;  that  he  had  his  teams  employed 
on  the  road,  and  was  there  in  person  daily,  while  work  was 
going  on,  and  that  he  was  well  and  thoroughly  acquainted 
with  the  road ;  there  was  a  slight  fill  at  that  point  from  two 
to  six  inches,  but  no  more. 

The  witness  Mullin  testified,  that  he  used  the  road,  fre- 
quently hauling  over  it;  that  he  saw  no  hole;  that  the  road 
where  the  accident  happened  was  in  no  worse  condition  than 
other  parts  of  the  road. 


Digitized  by 


Google 


CO.  COM.  OF  HOWARD  CO.  vs.  PINDELL.       79 
Jfd  1  Opinion  of  the  Court. 

There  was  also  testimony  to  the  effect,  that  no  complaint 
had  been  made,  or  reported  to  the  Coiinty  Commissioners  as 
to  the  bad  condition  of  the  road. 

There  being  then  a  clear  conflict  in  the  evidence  in  this 
case  npon  the  material  questions  of  fact,  the  case  was  one  for 
the  jury,  and  the  Court  committed  no  error  in  rejecting  the 
defendant's  first,  second,  third  and  fourth  prayers,  which 
were  in  the  nature  of  a  demurrer  to  the  evidence. 

The  plaintiff's  first  prayer,  although  somewhat  involved, 
we  think  sufficiently  stated  the  law  as  applicable  to  the 
plaintiff's  theory  of  the  case.  A  somewhat  similar  prayer 
was  approved  by  this  Court  in  Harford  County  v,  Hause, 
106  ^fd.  444,  as  presenting  the  law  applicable  to  the  plain- 
tiff's theory  of  the  case.  The  defendant's  first  prayer,  how- 
ever, in  that  case,  was  amended  so  as  to  submit  the  law 
bearing  upon  the  defendant's  theory  of  the  case;  it  was 
granted  as  amended  and  approved  by  this  Court. 

We  find  no  error  in  the  ruling  of  the  Court  in  granting 
the  plaintiff's  second  prayer,  as  to  the  measure  of  damages. 
There  was  a  conflict  in  the  evidence  as  to  the  nature  and 
character  of  the  injury,  if  the  jurj'  found  there  had  been 
an  injurv'  to  the  plaintiff,  and  the  question,  ^^Whether  the 
same  was  in  its  nature  permanent  and  how  far,  if  at  all,  it 
wag  calculated  to  disable  her  from  engaging  in  employment 
for  which,  in  the  absence  of  such  injury,  she  would  have 
been  qualified,"  was  properly  left  to  the  finding  of  the  jury. 
The  verdict  in  the  case  was  not  excessive,  and  the  defendant 
conld  not  have  been  injured,  by  the  granting  of  this  prayer. 

The  Court  could  not  say  under  the  evidence  in  the  case 
as  a  matter  of  law,  that  there  was  no  evidence  of  permanent 
injury.  The  special  exception  to  this  prayer  was,  also, 
properly  overruled. 

We  think,  there  was  error  in  rejecting  the  defendant's 
siirth  prayer,  which  submitted  the  defendant's  theory  of  the 
case  to  the  finding  of  the  jury. 

The  prayer  is  as  follows:  If  the  jury  find  from  the  evi- 
dence that  the  hole  in  the  road  complained  of,  if  they  find 
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there  was  a  hole  in  the  road,  in  which  the  plaintiffs  horse 
stepped  before  he  -fell,  and  shall  find  that  said  defect  in 
the  road  was  caused  by  the  heavy  rains  and  the  thawing 
usual  in  February,  the  plaintiff  is  not  entitled  to  recover, 
unless  the  jury  shall  find  that  the  defendant  had  sufficient 
time  to  have  acquired  notice  of  said  defect  in  the  said  road 
by  the  exercise  of  ordinary  diligence  so  as  to  have  repaired 
the  hole  in  the  road  before  the  accident  complained  of  and 
in  this  connection  the  jury  are  entitled  to  take  into  con- 
sideration all  the  surrounding  circumstances. 

Practically  the  same  prayer  was  approved  by  this  Court 
in  Hause  Case,  106  Md.  444,  as  presenting  the  theory  of 
the  defendant's  case. 

In  Eureka  Fertilizer  Co.  v.  Baltimore  Copper  Co.,  78  Md. 
179,  this  Court  said,  the  case  presented,  opposite  and  con- 
flicting theories  founded  upon  the  opposite  and  conflicting 
evidence  introduced  by  the  contesting  parties,  and  each  of 
these  parties,  if  the  evidence  supported  his  theory,  was 
entitled  upon  making  such  a  request  u>  have  the  legal  prin- 
ciples involved  in  that  theory  announced  to  the  jury  upon 
a  hypothetical  statement  of  the  facts  upon  which  it  was 
founded. 

In  the  Eureka  Case,  the  judgment  was  reversed  and  a  new 
trial  was  awarded,  and  the  Court  said  the  result  was  that 
the  defendant's  theory  was  eliminated  from  the  case,  though 
both  that  theory  and  the  plaintiff's  were  entitled  to  be 
passed  on  by  the  jury.  This  was  not  only  error,  but  was 
injurious  to  the  appellant  The  facts  of  tJie  case  at  bar 
bring  it  directly  within  the  rulings  in  the  Eureka  Case, 
supra,  and  other  cases  decided  by  this  Court.  Deford  v. 
Dryden,  46  Md.  248;  Corhett  v.  Wolford,  84  Md.  426; 
Singer  Sewing  M.  Co.  v.  Lee,  105  Md.  673 ;  Caledonian  Ins. 
Co.  v.  Traub,  86  Md.  98. 

The  defendant's  tenth  prayer,  was  also  rejected.  It  is  as 
follows:  If  the  jury  shall  find  from  the  evidence  that  the 
plaintiff's  horse  while  being  driven  by  the  plaintiff's  driver 
attached  to  the  vehicle  in  which  the  plaintiff  was  seated. 
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stepped  into  a  hole  in  the  road  as  testified  to  in  this  case, 
which  hole  had  a  depth  of  about  two  feet,  and  fell  down  and 
threw  the  plaintiff  from  the  vehicle  and  injured  the  plain- 
tiff and  the  vehicle,  harness  and  horse,  and  shall  further 
find  that  said  hole  in  the  road  could  not  be  seen  by  a 
traveler  passing  along  said  road  and  that  the  defendant, 
the  County  Commissioners,  had  no  notice  directly  or  indi- 
rectly of  said  hole  being  in  the  said  road  and  could  not  have 
learned  of  said  hole  being  in  the  road  by  exercise  of  due 
diligence,  then  the  verdict  of  the  jury  must  be  for  the 
defendant. 

This  prayer  contained  material  questions  to  be  passed  on 
by  the  jury,  and  it  was  error  to  have  rejected  tiiis  prayer. 

The  defendant's  sixth  and  tenth  prayers,  however,  il  will 
be  seen,  presented  the  theory  of  the  defendant's  case,  and 
practically  submitted  the  same  questions.  The  granting  of 
either  of  these  prayers,  in  connection  with  the  plaintiff's 
granted  prayers  wotdd  have  covered  the  law  of  the  case,  but 
the  rejection  of  both,  eliminated  entirely  the  defendant's 
theory  of  the  case,  from  the  consideration  of  the  jury.  White- 
ford  V.  BxicTcmyer,  1  Gill,  127;  Adams  v.  ('apron,  21  Md. 
205 ;  Jackson  v.  Jackson,  80  Md.  192 ;  Higgins  v.  Carlton, 
28  Md.  139;  Day  v.  Day,  4  Md.  262. 

It  is  well  settled,  that  where  the  granted  prayers  contain 
the  law  of  the  case,  the  judgment  will  not  be  reversed,  if 
other  prayers,  although  correct,  are  rejected,  and  this  is  so, 
because  the  law  of  the  case  has  been  sufficiently  covered  by 
the  granted  prayers.  Ins.  Co.  v.  R'Mnson,  115  M.  420; 
Register  v.  Medcalf,  71  Md.  528;  Balto.  v.  Pendelton,  15 
Md.  13 ;  2nd  Poe,  Pleading  and  Practice,  sec.  292,  292A ; 
Rosenkovitz  v.  United  Ry.  &  Elec.  Co,,  108  Md.  306. 

Xor  would  it  be  reversible  error  to  reject  a  prayer  which 
is  substantially  the  same  as  an  instruction  already  given. 
Caledonian  Fire  Ins.  Co.  v.  Traub,  86  Md.  98 ;  Goodman  v. 
Saperstein,  115  Md.  684. 

VOL.  119  6 
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There  was  no  error  in  the  ruling  of  the  Court  in  reject- 
ing the  defendant's  eleventh  prayer,  or  in  overruling  the 
special  exceptions  to  the  plaintiffs  prayers. 

No  point  was  made  as  to  the  defendants  fifth,  seventh, 
eighth,  ninth,  twelfth,  thirteenth  and  fourteenth  prayers, 
and  they  appear  to  have  been  granted  without  objection. 

The  principles  of  law  applicable  to  this  character  of  case 
have  been  so  recently  applied  and  passed  upon  bv  this  Court. 
that  we  deem  it  mmecessary  to  discuss  them  here,  but  refer 
to  some  of  the  adjudged  cases,  where  the  principles  are 
announced  and  settled  Harford  Co.  v.  Hause,  106  Md.  444; 
Adams  v.  Somerset  Co.,  106  Md.  203 ;  Co.  Commrs.  v.  Wt7- 
3on,  97  Md.  207 ;  Co.  Commrs.  v.  Blackburn,  105  Md.  226. 

For  the  error,  in  rejecting  the  defendant's  sixth  and  t^nth 
prayers,  the  judgment  will  be  reversed  and  a  new  trial  will 
be  granted. 

Judgment  reversed  and  new  trial  awarded, 
with  costs  to  the  appellant. 
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MUTUAL  FIEE  INSURANCE  COMPANY  OF  MONT- 
GOMERY COUNTY  vs.  MICHAEL  J. 
GOLDSTEIN. 

Fire  insurance:  authority  of  agents;  himUng  slips.   Insurance 
pending  application;  loss  before  issuance  of  policy. 

Where  the  binding  slip  given  by  an  insurance  company  for 
temporary  insurance  is  in  the  form  of  an  executed  contract, 
and  not  in  the  form  of  a  contract  executory  only,  the  condi- 
tions of  a  policy  issued  and  tendered,  after  the  applicant  has 
sustained  a  loss,  can  not  be  read  into  the  contract,    pp.  86,  87 

Where  such  a  binding  slip  and  application  is  silent  as  to  the 
question  of  "other  insurance''  it  is  not  competent  subsequently 
to  inject  into  the  contract  any  restrictions  of  that  character. 

pp.  87-88 

After  a  loss  has  occurred  it  is  too  late  in  such  a  case,  to  reject 
the  application.  p.  83 

Decided  December  6th,  1912. 

Appeal  from  the  Circuit  Court  for  Montgomerv  County 
(Peteb,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The    cause   was    argued    before   Boyd,    C.    J.,    Briscoe, 
Pearce,  Bubke,  Thomas^  Pattison  and  Stockbridok,  JJ. 

Robert  E.  L,  Smith,  for  the  appellant. 

Digitized  by  VjOOQIC 


84    MUT.  F.  INS.  CO.  MONT.  CO.  vs.  GOLDSTEIN. 

Opinion  of  the  CJourt  [119 

F,  Snowden  Hill  (with  whom  was  M.  H.  Magruder  on  the 
brief),  for  the  appellee. 

Peakce^  J.,  Delivered  the  opinion  of  the  Court 
This  is  a  special  case  stated  under  the  47th  (General  Equity 
Rule  for  the  construction  of  a  contract  of  insurance  between 
the  appellant  and  the  appellee  in  the  following  form : 

"This  certifies  that  Michael  J.  Goldstein,  in  the  County  of 
Prince  (Jeorge's,  has  this  28th  day  of  February,  1911,  made 
application  to  the  Mutual  Fire  Insurance  Company  of  Mont- 
gomery County  for  insurance  upon  the  property  specified  in  said 
application,  to  the  amoimt  of  $915.00;  that  he  has  given  his 
premium  note  for  $534.00,  and  has  paid  upon  the  same  $18.92 . 
for  interest  and  survey,  and  that  there  is  insured  upon  the  prop- 
erty specified  in  said  application  $915.00  from  this  date,  and 
is  in  force  until  rejected  by  the  company.  Interest  to  January 
1st,  1912,  $13.92. 

(Signed)  Samuel  E.  Nbavb,  Agent. 

Survey  &  Mileage." 

The  application,  in  the  form  prescribed  by  the  appellant 
for  use,  was  filled  out  by  Neave  and  signed  by  Goldstein, 
and  the  pi-emium  note,  also  in  the  form  prescribed  by  the 
company,  was  filled  out  by  Neave  and  signed  by  Goldstein, 
and  both  papers  were  delivered  to  Neave,  who  thereupon 
signed  and  delivered  to  Goldstein  the  above  paper,  the  pay- 
ment therein  mentioned  being  made  by  Gk)ldstein  at  the 
same  time.  Of  the  $915.00  of  insurance,  $500  was  upon 
the  dwelling  house  described  in  the  application,  which  was 
destroyed  by  fire  on  March  9th,  1911,  and  it  is  agreed  that 
the  amount  to  be  paid  by  defendant,  if  held  liable  at  aU,  is 
$322.54,  with  interest  from  August  1st,  1911.  At  the  time 
of  making  the  application  in  this  case  Goldstein  had  two 
other  policies  of  insurance  on  said  dwelling,  which  was 
unknown  either  to  Neave  or  the  company,  and  the  sole  ques- 
tion the  Court  below  was  asked  to  determine,  or  which  it  did 
determine,  was  this :  "Whether  the  existence  of  the  said  two 
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fire  insurance  policies  *  *  *  at  the  time  of  the  making  of  the 
contract,  did  or  did  not  vitiate  the  said  contract  of  fire 
insurance  ?''  The  Court  below  decided  the  contract  was  not 
thereby  vitiated,  and  the  company  has  appealed  from  that 
decree. 

It  appears  from  the  case  stated  Hhat  the  transaction 
between  the  plaintiflF  and  Neave  was  in  the  usual  course,  the 
method  of  said  company,  through  its  agents,  being  to  receive 
applications,  and  to  deliver  binding  slips  as  aforesaid,  each 
binding  slip  to  be  followed  by  a  regular  policy  if  the  appli- 
cant's application  is  accepted,"  and  it  also  appears  that 
Neave  transmitted  to  the  company  for  its  acceptance,  the 
application,  promissory  note  and  cash  paid  as  above  described. 
No  policy  was  actually  issued  until  April  9th,  1911,  when 
Policy  No.  51831,  a  copy  of  which  is  set  out  in  the  record, 
was  issued  and  mailed  to  the  defendant,  and  the  fourth  term 
or  condition  of  said  printed  policy  provided  that  the  same 
should  be  void  "if  the  assured  now  has,  or  shall  hereafter,  or 
concurrently  herewith,  make  or  procure  any  other  contract 
of  insurance,  whether  valid  or  not,  on  property  covered  in 
whole  or  in  part  by  this  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon,  or  added  hereto  in  writing." 
The  original  charter  of  the  company  required  it  to  keep  a 
book  containing  a  copy  of  the  charter  and  of  the  Constitu- 
tion and  by-laws,  and  required  all  persons  wishing  to  become 
members,  to  signify  their  assent  thereto  in  writing  at  the 
foot  of  said  copies,  and  the  amended  charter  of  1890  pro- 
vided that  this  assent  might  be  given  either  in  the  book 
above  mentioned  or  in  any  manner  required  by  any  by-law, 
theretofore  or  thereafter  passed  by  the  company,  and  by  a 
subsequent  by-law,  it  was  provided  that  the  signing  of  an 
application  for  insurance  should  be  a  constructive  signing  of 
the  charter,  constitution  and  by-laws,  and  have  the  same 
eflFect  as  a  signing  in  said  book. 

In  the  application  in  this  case,  numerous  questions  were 
required  to  be  answered  by  the  applicant  touching  the  title 
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and  condition  of  the  property,  and  other  matters  deemed 
material  to  the  risk,  but  no  inquiry  whatever  was  made  as 
to  the  existence  of  other  insurance  upon  the  property  de- 
scribed. On  April  26th,  1911,  Mr.  Magruder,  counsel  for 
Goldstein,  notified  the  company  that  Golstein  had  submitted 
to  him  the  policy  No.  51831,  which  he  had  received  from  the 
company,  and  "that  said  policy  was  not  accepted  in  lieu  of 
or  as  a  substitute  for  the  receipt  signed  by  Mr.  Samuel  R. 
Neave,  your  agent,  on  February  28th,  1911,  and  delivered 
to  Mr.  Goldstein  on  that  day." 

It  can  not  escape  observation  at  the  outset  that  the  paper 
which  in  the  case  stated  is  called  "a  binding  slip,"  purports 
to  effect  present  temporary  insurance,  and  not  merely  an 
agreement  for  insurance  to  be  effected  thereafter.  It  states 
that  "there  is  insured  upon  the  property  specified  in  said 
application  $915.00  from  this  date." 

In  Cyc,  Vol.  19,  page  594,  it  is  said  "an  agent  duly 
authorized  to  bind  his  company  by  contracts  for  insurance 
may  make  valid  contracts  by  parol  or  by  a  binding  slip  or 
memorandum,"  and  on  page  595,  "such  binding  slip  or 
memorandum  is  evidence  of  a  present  contract  of  insurance 
between  the  parties,  and  the  insurance  takes  effect  and  is  in 
force  from  the  time  of  delivery  of  binding  receipt  or  mem- 
orandum to  the  person  contracting  for  the  insurance."  The 
learned  judge  below  very  properly  states  that  the  ordinary 
binding  slip  "is  an  executory  agreement  to  issue  a  policy  In 
the  form  the  insurer  is  accustomed  to  issue,  and  furnishes 
indemnity  to  the  assured,  pending  action  upon  his  application 
by  the  insurer,  subject  to  the  terms  and  conditions  contained 
in  such  policy,"  but  he  observes  with  equal  propriety  that 
"it  does  not  follow,  because  insurers  are  accustomed  to  issue 
executory  contracts,  that  they  cannot  make  executed  contracts 
for  temporary  insurance.  The  quality  of  the  contract  can 
not  be  determined  by  its  duration ;"  and,  holding,  as  he  did, 
that  the  plaintiff's  application  in  this  case,  together  with  the 
certificate  issued  to  him,  formed  an  executed  contract  for 
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temporary  insurance,  he  followed  logically  to  his  conclusion 
that  the  conditions  of  the  policy  issued  and  tendered,  after 
the  loss  had  occurred,  could  not  be  read  into  the  executed 
contract.  This  view,  based  upon  the  peremptory  language 
of  this  particular  certificate,  is  sp  simple,  and  so  fully  in 
accord  with  settled  legal  principles  governing  the  making' 
and  construction  of  contracts,  that  it  does  not  seem  that  argu- 
ment or  authority  is  required  for  its  acceptance.  A  case  in 
point  here  however,  is  Smith  &  Wallace  Co,  v.  Prussian  Nat. 
Ins.  Co.,  68  N.  J.  L.  674.  A  binding  slip  was  issued  by  an 
agent  whereby  the  company  bound  $2000  of  insurance  upon 
certain  property,  the  binding  slip  to  be  void  on  delivery  of 
the  policy ;  no  rate  or  amount  was  mentioned  in  the  binder, 
but  the  insured  understood  the  insurer  proposed  to  charge 
a  higher  rate  than  it  had  charged  for  the  same  insurance  a 
year  before,  and  he  requested  the  agent  to  endeavor  to  get 
some  concession  in  the  rate,  which  he  consented  to  do,  but 
before  the  attempt  was  made  a  loss  occurred,  and  no  policy 
was  issued  on  the  binder.  The  insured  brought  suit  for  the 
amount  insured,  and  judgment  was  entered  for  the  plaintiff 
from  which  the  company  appealed  and  the  judgment  was 
affirmed.  The  Court  said :  "The  defendant  in  effect  said  to 
the  plaintiff:  'Upon  your  application  we  secure  your  insur- 
ance; we  make  a  temporary  contract  of  insurance  by  which 
we  protect  your  property  until  we  can  agree  upon  the  terms 
of  the  policy,  which  shall  be  a  permanent  contract  expressing 
all  the  terms  necessary  to  a  complete  contract/  "  In  that 
case  the  binding  slip  and  application  was  silent  as  to  the  rate, 
and  it  was  held  the  law  implied  a  promise  on  the  part  of  the 
insured  to  pay  a  reasonable  rate,  and  that  the  insurer  gave 
protection  to  the  insured  until  the  temporary  contract  was 
ended  either  by  issuance  and  acceptance  of  a  policy,  or  other- 
wise. In  this  case  the  binding  slip  and  application  were 
alike  silent  as  to  the  existence  of  other  insurance,  and  it  was 
not  competent  to  inject  into  the  contract  a  term  not  incor- 
porated in  either  the  binder  or  the  application.     The  princi- 
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pie  acted  on  there  is  applicable  here.  If  no  loss  had  occurred 
between  the  date  of  this  executed  contract  for  temporary 
insurance  (that  is  insurance  pending  the  rejection  of  the 
application)  and  the  tender  of  the  policy  issued  April  9th, 
1911,  it  might  be  held,  under  the  conceded  power  of  the 
company  to  terminate  a  contract  of  insurance  at  its  pleasure, 
that  the  tender  of  a  policy  containing  this  prohibition  of 
other  insurance,  and  its  acceptance  by  Goldstein,  would  be 
to  terminate  the  contract  for  temporary  insurance,  and  sub- 
stitute for  it  permanent  insurance  for  the  period  named  in 
the  policy  upon  all  the  terms  and  conditions  prescribed  there- 
in. But  that  situation  is  not  before  us.  By  issuing  that 
contract  of  insurance,  based  upon  an  application  that  made 
no  inquiry  as  to  other  insurance,  prior  or  subsequent,  the 
insurer  induced  the  assured  to  rely  upon  the  validity  of  that 
insurance  until  notified  that  the  application  was  rejected, 
and  it  was  too  late  after  a  loss  had  occurred,  to  reject  the 
application,  because  that  would  have  been  to  change  the  terms 
of  present  insurance  without  the  consent  of  the  insured.  In 
Putnam  v.  Home  Fire  Ins,  Co.,  123  Mass.  325,  plaintiff 
applied  to  defendant's  local  agent  for  insurance;  the  terms 
were  agreed  on  and  the  agent  made  a  memorandum  to  that 
effect  on  'Tiis  binding  book,"  and  the  policy  was  not  to  issue 
imtil  a  special  agent  had  approved  the  risk  as  it  was  extra 
hazardous.    The  memorandum  was  as  follows: 

"No.  447.  Insurance  is  wanted  by  J.  E.  Putnam  on  Bldg. 
Bbl.  Factory  at  636  2nd  St.,  South  Boston,  for  $1,000,  for  12 
mos.  from  Aug.  17th,  1874.  Binding  in  the  Home  Ins.  Co. 
Hold  for  C.  B.  to  inspect.  Agent." 

and  subsequently  at  the  foot  of  this  memorandum  was  en- 
tered. Burned  Sept.  5th.  The  Court  held  the  agreement  to 
be  binding  upon  the  company  from  the  moment  of  the  entry 
on  the  "Binding  Book,"  and  to  continue  in  force  at  all  events 
until  the  inspection  by  C.  B.,  saying  that  "under  such  cir- 
cumstances the  plaintiff  had  a  right  to  rely  upon  the  mem- 
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orandmn  and  for  that  reason  might  have  failed  to  seek  insur- 
ance elsewhere ;  and  to  the  same  effect  is  Brotvn  v.  Fra/nkUn 
Mid.  Fire  Ins.  Co.,  165  Mass.  565. 

In  Lipman  v.  Niagara  F,  Ins.  Co.,  121  N.  Y.  455,  a  bind- 
ing slip  similar  to  that  in  this  case,  but  containing  none  of 
the  conditions  usually  found  in  insurance  policies,  was  held 
to  be  not  a  mere  agreement  to  insure,  but  a  present  insurance 
to  the  amoimt  specified  therein,  though  the  slip  was  to  be 
void  upon  delivery  of  a  policy.  The  loss  occurred  at  3  P.  M. 
but  at  1  P.  M.  the  defendant  notified  plaintiff's  agents  that 
they  declined  the  risk,  and  the  Court  held  that  such  notice 
terminated  the  temporary  insurance.  This  case  illustrates 
the  rule  both  as  to  the  inception  and  termination  of  a  con- 
tract for  temporary  insurance;  and  to  same  effect  see  Salis- 
bury V.  HeJela  Ins.  Co.,  32  Minn.  458. 

This  brings  us  to  another  question  considered  and  deter- 
mined bv  the  Court  below,  viz.,  that  even  if  the  binding 
slip  had  been  regarded  by  the  Court  as  an  executory  agree- 
ment to  issue  a  policy  in  the  form  the  insurer  was  accustomed 
to  issue,  whether  the  condition  relating  to  prior  insurance 
had  not  been  waived  by  the  failure  to  make  inquire  upon 
that  matter,  and  we  are  of  opinion  that  the  best  considere<l 
cases  sustain  the  Court's  conclusion  that  the  condition  as  to 
other  insurance  was  waived  in  this  case. 

In  Fletcher  v.  Com/monwealth  Ins.  Co,,  18  Pick.  410, 
which  was  tried  below  before  CitiJJF  JusTiri:  Shaw,  the 
plaintiff  applied  orally  for  insurance,  and  no  written  appli- 
cation was  required  or  made,  and  no  inquiries  were  made  in 
relation  to  the  property  except  as  to  its  location  on  a  certain 
road  and  the  amount  of  the  plaintiff's  stock  in  trade.  A 
loss  having  occurred,  recovery  was  resisted  on  the  ground* 
that  the  house  did  not  stand  on  land  owned  by  the  plaintiff, 
and  that  this  fact  was  not  communicated  to  defendant.  In 
affirming  a  judgment  for  the  plaintiff  the  Court  said  "The 
assured  may  well  be  silent  as  to  various  matters  connected 
with  or  having  some  relation  to  the  property  insured  with- 
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out  any  prejudice  to  his  insuraaice,  provided  such  silence 
was  not  intended  to  deceive  or  defraud  the  underwriter. 
*  *  *  The  fact  withheld  is  that  the  plaintiff  did  not  inform 
the  defendants  who  owned  the  land  on  which  the  building 
stood.  Now  it  seems  to  us  very  dear  it  was  not  necessary 
that  he  should.  He  stated  everything  truly,  and  it  seems  to 
us  that  if  the  defendants  wanted  any  further  information 
they  should  have  requested  it.*' 

In  Franklin  Fire  Ins.  Co.  v.  Hewitt,  Allison  &  Co,,  3  B. 
Monroe,  231,  that  eminent  Court  held  that  *^here  insurers 
contract  to  deliver  a  policy  covering  a  specific  property,  and 
a  policy  be  delivered,  though  not  formally  accepted,  variant 
from  the  contract,  and  loss  occur  within  the  insurance  con- 
tracted for,  a  Court  of  Equity  will  grant  relief  to  the  insured 
according  to  the  contract  agreed  on.*' 

In  Lorillard  F.  Ins.  Co.  v.  McCvlloh,  21  Ohio  St  176, 
the  Court  held  that  where  a  policy  of  insurance  is  issued  upon 
a  written  application  containing  questions  which  are  left 
unanswered  by  the  applicant,  the  underwriter  waives  the 
answers  to  such  questions.  That  case  is  much  stronger  than 
the  case  at  bar,  since  here  no  question  was  asked  in  the 
application  as  to  other  insurance. 

In  Dayton  Ins,  Co.  v.  Kelly,  24  Ohio  St.  346,  the  written 
application  for  insurance  was  filled  up  by  the  company's 
agent  and  contained  among  other  interrogatories,  the  follow- 
ing: "What  amount  is  now  insured  on  the  property?  In 
what  offices  (state  particularly),  and  on  whose  account?"  To 
this  the  applicant  made  no  answer,  and  the  company  was 
held  to  have  waived  the  answer. 

In  Clark  v.  Manufacturers  Ins,  Co.,  8  Howard,  249,  the 
Court  said:  "When  representations  are  not  asked  or  given, 
and  with  only  this  general  knowledge,  the  insurer  chooses  to 
assume  the  risk  he  must  in  point  of  law,  be  deemed  to  do 
it  at  his  peril."  *  *  *  It  must  be  presumed  the  insurer  has, 
in  person  or  by  his  agent,  in  such  a  case,  obtained  all  the 
information  desired  as  to  the  premises  insured,  or  ventured 
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to  make  the  risk  without  it,  and  that  the  insured  being  asked 
nothing,  has  a  right  to  presume  that  nothing  on  the  risk  is 
desired  of  hinL^^ 

In  Glenn  Falls  Ins.  Co.  v.  Michael,  167  Ind.  659,  the  same 
doctrine  is  considered  and  applied. 

The  cases  we  have  cited  constitute  a  consistent  line  of 
decisions  miming  from  *]  B.  ifouroc.  in  lSi](»,  to  1(>7  Ind., 
in  1907.  It  is  true  that  there  is  another  line  of  cases,  some 
of  which  deny  the  correctness  of  the  views  expressed  in  the 
cases  we  have  cited,  and  others  avoid  those  decisions  by 
distinguishing  them  from  the  case  then  under  consideration, 
but  we  think  the  weight  of  authority,  as  well  as  reason,  sus- 
tains the  conclusion  of  the  Court  below,  and  that  it  correctly 
summed  up  this  branch  of  the  case  in  saying  "Having  con- 
tracted, without  asking  for  information,  the  defendant  can- 
not be  heard  in  a  Court  of  conscience  to  say  its  contract  is 
void  because  it  did  not  have  what  he  could  have  had  for  the 
asking.'' 

Decree  affirmed,  with  cosLs  to  the  appellee 
above  and  belotv. 
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SUPREME    CONCLAVE    IMPROVED    ORDER    OF 

HEPTASOPHS,  A  Body  Corpobate,  vs. 

ANNIE  REHAN. 

Fraternal    Benevolent    Associations:    by-laws;    amendments; 
vested  rights;  suicide. 

In  the  absence  of  anything  to  the  contrary  appearing  in  the 
I'ecord,  it  is  to  be  assumed  that  the  by-laws  of  a  benevolent 
association  have  been  regularly  and  properly  passed  in  con- 
formity to  its  constitution  and  by-laws.  p.  04 

A  constitution  of  a  benevolent  association  with  a  general  power 
to  amend  the  by-laws  does  not  authorize  amendments  which 
impair  the  vested  rights  of  members.  p.  95 

At  the  time  a  certificate  of  membership  in  a  benevolent  associa- 
tion was  issued,  the  rules  and  regulations  contained  no  restric- 
tion as  to  payments  to  beneficiaries  of  a  member  who  died  by 
his  own  hand ;  but  the  application  contained  the  assent  of  the 
applicant  that  he  would  be  bound  by  the  present  and  future 
by-laws  of  the  association;  after  his  election  a  rule  was 
adopted  that  full  payment  should  not  be  made  to  the  benefi- 
ciary of  a  member  committing  suicide,  whether  sane  or  insane. 
Held,  such  a  rule  is  unreasonable  and  invalid  as  to  the  benefi- 
ciaries of  members  who  committed  suicide  while  insane. 

pp.  103, 106 

Decided  December  5th,  1912, 

Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
Oitv  (Duffy,  J.V 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Briscok. 
Pearce,  Burke,  Thomas,  Pattison  and  Stockbridok,  JJ. 

John  C.  Tohon  and  Oltn  Bryan,  for  the  appellant. 

George  Washington  Williams  and  John  N.  Richardson, 
for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

On  the  10th  day  of  November,  1898,  the  Supreme  Con- 
clave of  the  Improved  Order  of  Heptasophs,  a  fraternal  bene- 
ficiary association  (a  corporation  duly  organized  and  doing 
business  in  this  State),  issued  its  certificate  of  membership 
of  John  P.  Eehan. 

The  certificate  provided  for  the  pa\Tnent  from  the  bene- 
fit fund  of  the  association,  under  certain  conditions  here- 
after mentioned,  of  one  thousand  dollars  to  his  wife,  Annie 
Behan,  the  plaintiif  in  this  case  and  the  appellee  on  this 
record. 

The  certificate  was  issued  upon  the  condition,  among 
others,  "that  the  said  member  complies  in  the  future  with 
the  laws,  rules  and  regulations  now  governing  said  conclave 
and  fund,  or  that  niay  he  hereafter  enacted  by  the  Supreme 
Conclave  to  govern  said  Conclave  and  fund." 

In  1903  the  association  enacted  the  following  law :  "Sec. 
257.  No  benefit  shall  be  paid  to  the  beneficiary  or  bene- 
ficiaries of  any  member  committing  suicide  (sane  or  insane). 
Provided,  however,  that  where  such  suicide  has  completed  one 
year  of  membership  (although  the  Supreme  Conclave  shall 
by  his  act  be  released  from  all  claims  represented  by  the  bene- 
fit certificate),  his  beneficary  or  beneficiaries  shall,  never- 
theless, receive  from  the  Supreme  Conclave  a  sum  of  money 
in  full  discharge  of  all  demands,  which  he,  she  or  they  might 
otherwise  have  upon  said  Supreme  Conclave,  equal  to  an 
equitable  proportion  of  the  total  benefit,  such  equity  to  be 
determiiied  by  the  number  of  years  the  suicide  was  a  mem* 
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ber  of  the  order,  as  related  to  his  expectancy  of  life  when 
admitted." 

In  the  absence  of  anything  to  the  contrary  appearing  in 
the  record,  we  will  assume  that  the  law  was  regularly  and 
properly  passed  conformably  to  the  Constitution  and  Laws 
of  the  association. 

John  P.  Rehan  died  on  the  6th  day  of  September,  1911. 
The  benefit  was  not  paid,  and  this  action  was  brought  to 
recover  the  amount  named  in  the  certificate.  The  case  was 
tried  in  the  Court  of  Common  Pleas,  and  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  for  one  thousand 
dollars,  and  from  this  judgment  the  defendant  has  appealed. 

When  this  certificate  was  issued  and  accepted,  there  was 
no  suicide  law  of  the  association  in  force.  The  defence 
relied  on  was  that  John  P.  Rehan  committed  suicide,  and 
that  the  law  we  have  transcribed  governed  the  case,  and 
that  under  that  law  the  plaintiff  was  entitled  to  receive 
only  the  simi  of  four  hundred  and  seventy-one  dollars,  which 
amount  the  defendant  tendered  itself  ready  to  pay. 

The  plaintiff,  however,  contends  that  this  after  enacted 
law  is  not  binding  upon  her,  and  does  not  affect  her  rights 
imder  the  certificate. 

The  precise  questions  presented,  which  were  raised  by 
demurrer  to  the  defendant's  fourth  and  fifth  pleas  and  by 
the  plaintiff's  demurrer  to  the  defendant's  rejoinder  to  the 
replication  to  the  third  plea,  are  these:  First:  Was  it  within 
the  power  of  the  defendant  by  the  enactment  of  this  law  to 
reduce  the  amount  payable  to  her  as  expressed  in  the  certifi- 
cate? Secondly:  If  the  by-law  is  valid  and  binding  upon 
her,  do  the  defendant's  pleadings  disclose  a  defense  within 
its  terms? 

This  is  a  narrow  question,  and  is  one  which  has  not  here- 
tofore been  passed  upon  by  this  Court.  It  is  an  important 
question  both  to  societies  of  this  character  and  to  their  mem- 
bers. The  trial  Court  sustained  the  demurrers,  and  held  that 
the  defendant's  pleadings  did  not  disclose  a  good  defense  to 
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the  suit.  It,  however,  granted  leave  to  the  defendant  to 
plead  over  within  ten  days.  The  defendant  declined  to 
plead  further,  and  judgment  was  entered  upon  the  demurrers 
in  favor  of  the  plaintiff. 

There  appears  to  be  a  general  concurrence  of  authority  in 
support  of  these  two  propositions.  First,  that  a  general 
power  to  amend  the  laws  reserved  either  by  the  Constitution 
or  By-Laws  of  a  fraternal  benefit  society  does  not  authorize 
an  amendment  which  impairs  the  vested  rights  of  the  mem- 
bers. Secondly,  that  where  a  member  of  a  fraternal  benefit 
society  agrees  in  his  application  for  membership  to  be  bound 
by  the  rules,  or  laws  then  in  force,  or  which  might  be  there- 
after adopted,  the  society,  after  he  has  become  a  member, 
may  enact  reasonable  rules  and  amendments,  and  bind  him 
to  their  observance. 

Brovm  v.  Qrand  Fountain,  Etc.,  28  App.  Cases  (D.  C. 
200) ;  Strang  v.  Camden  Lodge,  64  Atl.  Rep.  93 ;  Lange  v. 
RoyaZ  Highlanders,  106  N.  W.  Kep.  224;  Fraternal  Union 
of  America  v.  Zeigler,  146  Ala.  287;  Court  of  Honor  v. 
Hulchens,  79  N.  E.  Rep.  409 ;  Zimmerman  v.  Supreme  Tent, 
122  Mo.  App.  591 ;  Ayres  v.  Orand  Lodge,  188  K  Y.  280 ; 
Sautter  v.  Supreme  Conclave,  72  N.  J.  L.  325 ;  Olsen  et  al. 
V.  Court  of  Honor,  100  Minn.  117;  Mathieu  v.  Mathieu,  112 
Md.  625. 

In  Lange  v.  Royal  Highlanders,  supra,  the  Court  said  that 
a  member  of  a  fraternal  benefit  society  "who  agrees  in  his 
application,  or  has  the  agreement  incorporated  in  his  policy 
or  benefit  certificate,  that  he  will  comply  with  the  by-laws 
of  the  company  then  in  force  or  thereafter  to  be  adopted,  is 
bound  by  subsequent  by-laws  the  same  as  those  in  force  at 
the  time  his  certificate  was  issued ;  provided  that  such  sub- 
sequent by-laws  are  reasonable  in  theii  naiure  and  are  prop- 
erly adopted  in  conformity  of  the  rules  of  the  order,  and  the 
statutes  governing  such  association.'^ 

In  Ayres  v.  Orand  Lodge,  supra,  the  Court  said:  "An 
amendment  of  by-laws  which  formed  part  of  a  contract  is  an 
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amendment  of  the  contract  itself,  and  when  sudi  a  power  is 
reserved  in  general  terms  the  parties  do  not  mean,  as  the 
Courts  hold,  that  the  contract  is  subject  to  change  in  any 
essential  particular  at  the  election  of  the  one  in  whose  favor 
the  reservation  is  made.  It  would  be  not  reasonable,  and 
hence  not  within  their  contemplation,  at  least  in  the  absence 
of  stipulations  clearly  specifying  the  subjects  to  be  affected, 
that  one  party  should  have  the  right  to  make  a. radical  cnange 
in  the  contract,  or  one  that  would  reduce  its  pecuniary  value 
to  the  other.  A  contract  which  authorizes  one  party  to 
change  it  in  any  respect  that  he  chooses  would  in  effect  be 
binding  upon  the  other  party  only,  and  would  leave  him  at 
the  mercy  of  the  former,  and  we  have  said  that  human  lan- 
guage is  not  strong  enough  to  place  a  person  in  that  situa- 
tion." The  two  cases  from  which  we  have  quoted  express  the 
practically  unanimous  view  of  the  Courts  upon  the  two  prop- 
ositions stated. 

xVlthough  these  general  principles  are  well  settled,  there  is 
a  diversity  of  opinion  as  to  what  are  reasonable  changes  or 
amendments. 

Confining  our  attention  to  the  precise  legal  question  first 
presented  for  consideration  in  this  case,  viz.,  the  right  of  the 
defendant,  by  the  after  enacted  law  transcribed,  to  reduce 
the  amount  payable  to  the  beneficiary  named  in  the  certifi- 
cate— the  plaintiff  in  this  case — in  the  event  the  insured 
committed  suicide  ^^sane  or  insane",  we  find  some  conflict  in 
the  authorities. 

In  some  jurisdictions  it  is  held  that  a  subsequent  adopted 
amendment  partially,  or  totally  depriving  the  beneficiary  of 
rights  under  the  certificate  in  the  event  of  suicide  of  the 
insured  while  sane  or  insane,  is  reasonable  and  valid. 

Other  Courts  hold  that  such  an  amendment  is  wholly 
ineffective  as  to  outstanding  certificates  issued  when  there 
was  no  suicide  law  in  force,  notwithstanding  the  insured 
had  agreed  in  the  contract  to  be  bound  by  after  adopted  laws. 

In  other  jurisdictions  it  is  held  that  such  a  retroactive 
law  is  valid  so  far  as  it  relates  to  members  committing 
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suicide  while  sane;  but  is  invalid  so  far  as  it  attempts  to 
aflFect  the  rights  of  the  beneficiary  where  the  member  has 
taken  his  own  life  while  insane.  This  is  the  position  taken 
by  the  New  York,  Virginia,  Minnesota  and  mme  other 
Courts,  and  is  based  upon  reasons  manifestly  sound  and  just 
to  both  parties  to  the  contract. 

The  crucial  question  in  all  the  cases  has  been  one  of  con- 
struction— the  Courts,  however,  differing  upon  the  reason- 
ableness vel  non  of  the  new  law,  and  in  deciding  this  ques- 
tion reference  has  always  been  had  to  the  nature  and  pur- 
poses of  the  contract  read  in  the  light  of  the  objects  of  the 
order.  These  contracts,  like  other  contracts,  confer  vested 
rights  and  interests  upon  the  member,  and  it  would  be  most 
unreasonable  and  unjust  to  hold  that,  under  a  general 
reserved  power  to  amend,  or  upon  a  general  stipulation  of 
the  insured  that  the  society  might  amend,  one  partA^  to  the 
contract  had  the  power  to  destroy  the  rights  of  the  other. 
Such  a  construction  would  put  the  rights  of  one  party  to  the 
contract  wholly  at  the  mercy  of  the  other. 

In  Olsen  v.  The  Court  of  Honor,  100  Minn.  117,  the 
insured  in  his  application  expressly  agreed  that  he  would 
strictly  comply  with  the  constitution,  laws  and  rules  in 
force  or  thereafter  to  be  enacted  or  adopted.  When  the 
certificate  was  issued  and  delivered  a  by-law  of  the  associa- 
tion then  in  force  provided  that:  'This  order  will  not  pay 
the  benefits  of  members  who  commit  suicide,  whether  sane 
or  insane,  except  it  be  committed  in  delirium  resulting  froni 
illness,  or  while  the  member  is  under  treatment  for  insanity, 
or  has  been  judicially  declared  to  be  insane;  but  in  all  cases 
not  within  said  exceptions  the  amount  of  money  contributed 
to  the  benefit  fimd  by  such  member  shall  be  returned  and 
shall  be  paid  to  the  beneficiary  out  of  said  fund  in  lieu  of 
the  benefit. 

The  application  for  membership  contained  this  provision : 
"I  further  tuiderstand  and  agree  that  the  laws  of  the  order 
now  in  force,  or  hereafter  exacted,  enter  into  and  become  a 
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part  of  every  contract  of  indemnity  by  and  between  the 
members  of  the  order  and  govern  all  rights  thereunder." 

In  the  place  of  the  original  by-law  the  association  after 
the  issuance  of  the  certificate  adopted  the  following:  "K  a 
benefit  member  commits  suicide,  whether  sane  or  insane, 
voluntary  or  involuntary,  there  shall  be  payable  to  the  bene- 
ficiaries entitled  thereto  five  (5)  per  cent,  of  the  face  of  the 
certificate  for  each  year  he  shall  have  been  continuously  a 
member  of  the  society,  and  after  twenty  (20)  years  of  con- 
tinuous membership  the  certificate  shall  be  payable  in  full." 

The  assured  committed  suicide,  and  suit  was  brought  upon 
the  certificate  by  the  beneficiary.  The  trial  Court  held  that 
the  by-law  in  force  when  the  certificate  was  issued  governed 
the  case,  and  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  recover  the  full  amount  named  in  the  certificate, 
unless  the  insured  committed  suicide;  but  if  she  did,  then 
the  defendant  was  entitled  to  a  verdict,  unless  the  jury 
further  found  that  she  was  at  the  time  under  treatment  for 
insanity. 

In  passing  upon  this  prayer  the  Court  said:  "It  is  the 
contention  of  the  defendant  that  it  was  by  virtue  of  the 
provisions  of  the  original  contract  that  the  society  might 
change  its  by-laws  and  that  the  members  should  be  bound 
thereby.  It  is  obvious  that  such  a  provision  must  receive  a 
reasonable  construction.  It  would  bt-  unreasonable  to  con- 
strue it  as  giving  the  society  plenary  power  to  change  its 
by-laws  in  any  manner  it  might  elect:  for,  if  such  construc- 
tion were  to  obtain,  then  the  original  «K)ntract  would  be  sim- 
ply one  to  the  effect  that  the  society  would  pay  the  bene- 
ficiary, in  case  of  the  death  of  a  member,  in  accordance  with 
the  terms  of  the  contract  or  in  accordance  with  such  new, 
other  or  further  contract  as  it  might  elect  thereafter  to  make 
for  the  parties.  It  seems  clear  that  where  the  member — 
that  is,  the  insured — gives  in  advance  the  general  consent  to 
a  change  in  the  by-laws,  and  agrees  in  his  certificate  to  abide 
by  all  the  laws  thereafter  enacted  by  the  society,  he  does  not 
intend  thereby  that  the  society  shall  have  the  power  to  impair 


Digitized  by 


Google 


HEPTASOPHS  vs,  EEHAN.  99 

J^(J  1  Opinion  of  the  Court. 

in  essential  particulars  the  contract  for  the  payment  of  a 
specific  sum  to  the  beneficiary  which  it  agreed  by  the  certifi- 
cate to  pay ;  or,  in  other  words,  he  docs  not  consent  that  the 
society  may  make,  without  consulting  him,  a  new  contract 
for  the  parties.  It  has  accordingly  been  held  by  this  Court 
in  accordance  with  the  weight  of  judicial  authority,  that  the 
general  consent  and  agreement  of  a  member  of  a  mutual 
benefit  society  in  his  application  and  certificate  to  be  bound 
by  any  future  changes  in  the  constitution,  by-laws  and  rules 
of  the  society  that  it  may  enact  in  the  future  are  subject  to 
the  implied  condition  that  they  must  be  reasonable.  *  *  * 
The  precise  question  in  this  case  is  whether  the  change  in 
by-laws  of  the  society  was  reasonable  whereby  it  attempted 
to  relieve  itself  from  liability  to  pay  the  stipulated  benefit 
when  the  death  of  the  member  resulted  from  suicide  while 
under  treatment  for  insanity,  which  it  contracted  for  by  its 
certificate  and  original  by-laws.  There  are  a  number  of  cases 
which  hold,  in  effect,  that  a  mutual  benefit  society  may 
l^ally  make  such  a  change  in  its  by-laws,  where  a  general 
power  to  change  its  laws  has  been  reserved.  See  Supreme 
Commandery,  etc.,  v.  Ainsworth,  71  ^Vla.  436;  Hughes  v. 
Wisconsin  Odd  Fellows  Mutual  Ins.  Co.,  98  Wis.  292,  and 
Daughtry  v.  Knights  of  Pythias,  48  La.  Ann.  1203.  The 
change,  however,  in  the  by-laws  in  the  case  at  bar,  is  quite  as 
fundamental  as  the  respective  changes  of  Thibert  v.  Supreme 
Lodge,  78  Minn.  448,  and  Tebo  v.  Supreme  Council,  93  N. 
W.  513;  and  unless  we  overrule  those  cases  we  must  hold 
that  the  change  in  the  by-laws  in  this  case  was  also  unreason- 
able.^' 

This  case  and  the  case  of  Plumkett  v.  Supreme  Conclave, 
105  Va.  643,  supra,  followed  the  cases  of  Shipman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  and  Weher  v.  Supreme 
Tent,  etc.^  172  N.  Y.  490. 

In  the  last  cited  case,  one  of  the  precise  questions  now 
under  consideration  was  decided.  Chief  Justice  Parker. 
speaking  for  the  Court,  stated  the  question  and  the  reasons 
upon  which  the  decision  of  the  Court  permitting  a  recovery 


Digitized  by 


Google 


100  HEPTASOPHS  m  REHAN. 

Opinion  of  the  Oonrt  [119 

was  rested.  This  case  was  directly  approved  in  Shipman  \\ 
Protected  Home  Circle,  174  N.  Y.  398,  in  which  the  Court 
said  that  the  conclusion  reached  was  not  in  conflict  with  the 
doctrine  announced  in  Weber's  Case,  supra,  "for  in  that  case 
there  was  a  finding  that  the  deceased  member  took  his  own 
life  while  insane,  and,  as  already  pointed  out,  that  was  a 
risk  which  was  included  in  his  contract  and  therefore  his 
beneficiarj'^  was  entitled  to  daim  the  fund. 

"At  the  time  Weber  joined  the  order  and  received  his 
policy,"  said  Judge  Pabkeb,  "the  rules  of  the  defendant 
and  the  contract  of  insurance  provided  that  the  contract 
should  be  void  if  the  party  conunitted  suicide  within  one 
year,  whether  sane  or  insane.  Before  Weber's  death,  def aid- 
ant undertook  to  amend  its  by-laws  and  rules  so  as  to  extend 
the  time  from  one  year  to  five  within  which  self-destruction^ 
whether  the  result  of  an  insane  act  or  an  intentional  one, 
should  operate  to  destroy  the  policy;  and  it  insists  that  the 
amendment  was  l^ally  accomplished,  and  that  the  self- 
destruction  of  the  defendant  within  the  five  years,  although 
an  insane  act,  operated  to  deprive  this  plaintiflF  of  all  right 
of  recovery.  Plaintiif  challenges  the  alleged  amendment  and 
insists  that  it  was  not  legally  accomplished,  and  hence  is  not 
available  as  a  defence.  But  the  disposition  which  we  deem 
it  necessary  to  make  of  this  appeal  renders  it  unnecessary 
to  pass  upon  that  question,  and  hence  we  shall  assume  with- 
out deciding,  that  defendant  took  all  the  steps  necessary  to 
bring  about  this  change  in  its  laws.  This  brings  us  directly 
to  the  question  whether  defendant  had  the  power  by  amend- 
ment long  subsequent  to  the  taking  out  of  the  policy  by  its 
member,  to  deprive  his  beneficiary  of  all  rights  under  the 
policy  in  the  event  of  unintentional  self-destruction  on  the 
part  of  the  insured;  for  in  the  eye  of  the  law  the  taking 
of  life  by  an  insane  person,  whether  it  be  his  own  or  that 
of  some  other  person,  is  not  an  act  for  which  he  is  respon- 
sible. In  the  Century  Dictiomiry  a  suicide  is  defined  to  be : 
"One  who  commits  suicide ;  at  common  law,  one  who,  being 
of  the  years  of  discretion  and  sound  mind,  destroys  himself. "^ 
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And  the  act  itself  is  defined  to  be:  "Designedly  destroying 
one's  own  life.  To  constitute  suicide  at  common  law  the 
person  must  be  of  years  of  discretion  and  of  sound  mind." 
This  distinction  was  evidently  in  the  minds  of  the  drafts- 
men of  the  rules  of  the  defendant,  for  they  provided  mat 
members  who  should  commit  suicide  within  one  year  from 
the  time  of  their  admission,  whether  sane  or  insane,  should 
not  secure  to  others  any  benefits  from  the  membership.  It 
was  entirely  competent,  of  course,  for  defendant  to  provide 
in  the  contract  between  it  and  its  members  that  there  should 
be  no  recovery  in  the  event  that,  within  a  given  period,  the 
insured  should  take  his  own  life,  although  insane;  and  it 
could  as  well  have  provided  that  the  effect  of  death  by 
consumption  should  be  to  avoid  the  p^^licy,  and  deprive  it  of 
all  force;  and  the  same  could  be  said  of  typhoid  fever  or 
any  other  diseasa  But  it  did  not  see  fit  to  include  any  of  these 
disease  nor  even  unintentional  self-destruction  after  a  period 
of  one  year.  The  query,  therefore,  is  whether  one  who  has 
become  a  member  of  this  order,  and  entered  into  a  contract 
with  it,  may  be  deprived  of  rights  imder  it  by  a  subsequent 
amendment  of  the  by-laws  providing  that  unintentional  self- 
destruction  shall  avoid  the  policy.  It  needs  no  amendment 
to  the  by-laws  to  accomplish  that  result  where  a  person  of 
sound  mind  deliberately  takes  his  own  life,  for  in  such  case, 
as  the  Supreme  Court  of  the  TInited  States  held  in  Bitter  v. 
Insurance  Company,  169  U.  S.  139,  it  is  an  implied  condi- 
tion of  the  policy  that  an  insured  will  not  purposely,  when  in 
sound  mind,  take  his  own  life,  but  will  leave  the  event  of 
his  death  to  depend  upon  some  cause  other  than  deliberate, 
wilful  self-destruction.  So,  if  the  prooi  were  that  the  defend- 
ant, while  of  sound  mind,  intentionally  took  his  own  life, 
there  could  be  no  recovery,  although  the  policy  were  silent 
upon  the  subject.  But  unintentional  self-destruction,  whether 
due  to  insanity  or  accident,  after  the  lapse  of  a  year  from 
the  making  of  the  contract,  was  as  much  insured  against  as 
death  from  typhoid  fever  or  consumption,  and  an  amend- 
ment to  its  by-laws,  providing  that  the  death  of  an  existing 
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member  from  any  of  these  causes  should  render  the  policy' 
void,  would  deprive  the  party  of  vested  contract  rights,  an 
amendment  which  effects  such  a  result,  we  have  recently 
held,  may  not  be  made,  because  it  is  an  unreasonable  amend- 
ment, destroying  contract  rights,  instead  of  regulating  the 
administration  of  the  corporation  and  its  members  within 
reasonable  bounds.  Parish  v.  New  York  Produce  Exchange, 
169  N'.  T.  34.  The  division  line  between  proper  and 
improper  amendments,  and  the  authorities  bearing  thereon, 
were  sufficiently  considered  in  that  case.  In  this  one  it 
suffices  in  conclusion  to  say  that  this  defendant  cannot  by 
amendment  to  its  rules,  deprive  persons  already  insured,  or 
their  beneficiaries  of  their  rights  under  contracts  of  insurance 
in  the  event  that  death  should  ensue  from  specified  causes 
necessarily  insured  against  by  the  original  contract-  This 
contract  insured  Weber  against  unintentional  sdf-destrue- 
tion  after  one  year,  and  the  defendant  had  not  the  power  to 
take  iiway  the  right  thus  secured  without  his  consent.  As 
against  him  and  the  beneficiary  under  his  contract,  there- 
fore, that  part  of  the  amendment  which  provided,  in  effect, 
that  self-destruction,  while  insane,  within  five  years  from  the 
date  of  the  policy,  should  render  the  policy  void,  was  unrea- 
sonable and  ineffectual." 

In  the  Shipman  case,  supra,  the  question  was,  as  one  of 
the  questions  is  here,  as  to  the  binding  effect  of  a  new  law 
upon  the  wife  of  a  member  who  had  committed  suicide  while 
sane — the  member  having  agreed  to  be  bound  by  after  en- 
acted laws  of  the  society — the  Court  held  the  by-law  valid 
so  far  as  it  related  to  members  committing  suicide  while 
sane,  saying  "to  the  extent  that  the  amended  by-law  provides 
for  a  forfeiture  of  contract  rights  in  event  of  suicide  by  the 
insured  while  sane,  it  is  valid,  first,  because  it  invades  no 
vested  right  of  the  insured,  and  second,  because  it  is  a  fimda- 
mental,  though  unexpressed,  part  of  the  original  contract 
that  the  insured  should  not  intentionally  cause  his  own 
death.  If  we  assume,  therefore,  that  the  original  contract 
and  by-laws  were  silent  upon  the  subject  of  suicide  by  the 


Digitized  by 


Google 


HEPTASOPHS  vs.  REHAN.  108 

Md.J  Opinion  of  the  CJourt 

insured  while  sane,  the  amended  by-law  is  valid  because 
there  could  be  no  such  thing  as  a  vested  right  to  commit 
suicide,  and  for  the  further  reason  that  is  nothing  more  than 
the  written  expression  of  a  provision  which  the  law  had 
read  into  the  contract  at  its  inception." 

We,  therefore,  hold  upon  what  we  regard  as  the  safer, 
sounder,  and  more  reasonable  rule  upon  this  question,  that 
the  after  enacted  by-law  before  us  is  not  binding  upon  the 
plaintiff,  if  her  husband  took  his  own  life  while  insaale;  but 
that  it  is  binding  upon  her,  if  he  conmiitted  suicide  while 
sane.  There  is  nothing  in  the  case  of  Mathieu  v.  Mathieu, 
112  Md,  625,  in  conflict  with  this  doctrine.  That  case  re- 
lated to  changes  in  the  bj-laws  invalidating  a  previous  des- 
ignation of  a  beneficiary.  The  Court  found  the  change  to 
have  been  reasonable  upon  the  facts  of  the  case.  After  quot- 
ing the  by-laws  and  referring  to  the  provisions  of  the  appli- 
cation for  membership,  the  Court,  in  assigning  its  reasons 
for  holding  the  by-laws  reasonable,  said :  "The  amended  by- 
laws imposed  no  hardship  upon  the  member.  They  gave 
him  the  right  to  make  a  new  designation  of  his  beneficiary, 
if  he  desired  to  do  so,  in  all  cases  in  which  the  original  des- 
ignation became  in-operative  by  their  passage,  and  also  made 
it  lawful  for  him  to  redesignate  the  same  beneficiary.  It 
was  only  in  the  event  of  his  failure  to  exercise  his  right  of 
making  a  re-designation  or  a  new  designation  that  the  funa 
became  payable, on  his  death  to  the  members  of  his  immedi- 
ate family  in  the  order  of  precedence  under  which  his  widow 
was  first  entitled  to  it." 

ITiis  brings  us  to  the  consideration  of  the  only  remaining 
question:  Do  the  all^ations  of  the  defendant's  pleadings 
disclose  a  defence  under  the  valid  and  binding  provision  of 
this  law  which  we  have  held  to  operate  upon  her  rights  under 
the  certificate? 

There  is  no  allegation  that  the  member  was  sane  or  insane 
at  the  time  he  took  his  own  life ;  nor  is  it  alleged,  as  it  was 
in  Plunhett's  case,  supra,  that  the  deceased  "died  from  the 
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effects  of  a  pistol  wound  inflicted  by  himself  with  suicidal 
intent;  nor,  as  in  Tisch  v.  Protected  Home  Circle,  72  Ohio 
State,  233,  that  the  death  of  the  insured  "was  caused  by  a 
pistol  shot  fired  purposely  by  herself  with  smcidal  intent" 
which  fact  in  that  case  was  admitted  by  the  plaintiff ;  nor 
is  there  any  allegation  that  the  member  intentionally  or  pur- 
posely destroyed  his  own  life. 

The  defense  rests  upon  the  by-law  and  the  mere  allega- 
tion that  the  member  committed  suicide.  The  case  of  this 
appellwnt  v.  Miles,  92  Md.  613,  shows  that  this  Court  has 
been  careful  to  protect  the  rights  of  certificate  holders  in 
the  defendant  association. 

In  the  Miles  case  this  Court  held  that  the  mere  fact  that 
the  insured  had  committed  suicide  would  not  bar  a  recovery 
under  the  contract.  Judge  Jones,  speaking  for  the  Court, 
said:  "The  Court  refused  to  instruct  the  jury  that,  notwith- 
standing, there  was  no  condition  in  the  contract  between  the 
defendant  and  the  assured  that  the  defendant  should  be 
exempt  from  liability  to  pay  the  insurance  to  the  beneficiary 
in  case  the  death  of  the  assured  occurred  by  suicide,  the 
plaintiffs  were  not  entitled  to  recover  if  the  jury  found  the 
cause  of  death  to  be  suicide.  We  think  this  ruling  is  in 
accordance  with  what  has  been  the  generally  accepted  doc- 
trine in  regard  to  suicide  as  a  defense  in  cases  the  nature  of 
this.  In  the  present  case  this  doctrine  was  very  justly  ap- 
plied. The  charter  of  the  defendants  stated  the  object  of 
the  ipcorporation  thereunder  to  be  for  beneficial  purposes 
and  to  provide  an  endowment  fund  to  be  paid  to  the  family 
or  friends  of  a  deceased  member."  Its  Constitution  de- 
scribed one  of  the  objects  of  the  order  to  be  "to  create  and 
maintain  by  stated  and  fixed  contributions  a  benefit  fund 
from  which,  on  satisfactory  evidence  of  the  death  of  a  mem- 
ber, who  has  complied  with  all  the  lawful  requirements  of 
the  order,  a  sum  not  exceeding  $5,000.00  shall  be  paid  to 
his  beneficiary  or  beneficiaries."  The  whole  spirit  and  de- 
sign of  the  order  is,  according  to  its  professed  object,  to 
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assist  members  and  relieve  them  in  sickness  while  they  live 
and  to  provide  for  the  needs  of  their  families  and  friends  in 
case  of  their  death.  Those  of  the  families  and  friends  of 
the  deceased  members,  who  are  made  the  objects  of  care  hy 
the  order,  but  have  no  more  control  over  the  cause  of  death 
than  have  the  members  of  the  order.  Their  need  of  assist- 
ance is  the  same  whatever  the  cause  of  death.  To  refuse 
them  this  assistance  for  a  cause  over  which  they  have  no 
control  would  not  accord  with  the  expressed  objects  of  the 
order,  and  would  be  contrary  to  the  spirit  which  professedly 
prompted  its  organization." 

Had  the  defendants  pleadings  showed  that  the  insured 
while  sane  had  intentionally  or  designedly  taken  his  own 
life  they  would  have  disclosed  an  excepted  cause  of  liability 
within  the  terms  of  the  by-law. 

In  Travelers^  Insurance  Company  v.  Nicklas,  88  Md.  470, 
the  provision  in  the  policy  upon  which  the  defendant  relied 
was  as  follows :  "If  the  insured  shall  die  by  suicide,  whether 
the  Act  be  voluntary  or  involuntary,  felonious  or  otherwise, 
or  whether  the  insured  be  sane  or  insane  at  the  time  of  the 
Act,  then  *  *  *  this  policy  shall  be  null  and  void  and  of  no 
effect,  except  in  the  case  provided  for  in  the  6th  section  of 
his  policy.'* 

There  was  no  question  of  insanity  in  the  case.  The  evi- 
dence showed  that  the  insured  was  found  dead  on  the  floor 
of  his  bath-room  fully  dressed,  with  a  pistol  shot  wound 
over  his  right  ear  and  the  pistol  on  the  floor  near  by. 

The  Court  at  the  instance  of  the  plaintiff  instructed  the 
jury  "that  where  death  results  from  a  pistol  shot  wound 
self  destruction  is  not  to  be  presumed,  but  the  law  presumes 
the  wound  'was  the  result  of  accident,  and  the  burden  of  proof 
is  upon  the  defendant  to  show  by  a  preponderance  of  testi- 
mony the  wound  was  intentionally  self  inflicted,  and  that  it 
was  not  the  result  of  accident;  and  that  unless  the  jury  find 
from  the  evidence  that  the  insured  intentionally  shot  him- 
self, their  verdict  must  be  for  the  plaintiff."     This  instruc- 
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tion  was  approved,  the  Court  saying  ^^we  do  not  understand 
that  it  was  seriously  contended  that  the  propositions  of  law 
set  forth  in  this  prayer  are  not  sustained  by  authority." 

A  full  discussion  of  suicide  provisions  in  policies  of  insur- 
ance, and  a  review  of  the  decisions  upon  them  may  be  found 
in  2  Bacon  on  Benefit  Societies  and  Life  Insurance  (3rd 

Ed.). 

In  section  336  the  author  says:  "To  avoid  the  eflFect  of 
these  decisions  it  has  become  customary  with  life  insurance 
companies  to  insert  in  their  policies  a  stipulation  that  the 
contract  shall  be  void  if  the  insured  shall  *die  by  suicide, 
felonious  or  otherwise/  'sane  or  insane,'  or  *by  suicide,  sane 
or  insane.'  These  conditions  have  been  generally  upheld, 
and  successfully  eliminate  the  element  of  suicide,  so  that 
no  kind  or  degree  of  insanity  will  prevent  the  avoidance  if 
the  insured  had  the  intent  to  do  the  Act  even  though  the 
intent  of  an  unbalanced  mind,  or  realized  the  physical  con- 
sequences of  his  act" 

Being  of  opinion,  for  the  reasons  stated,  that  the  defend- 
ant's pleadings  were  insufficient,  and  that  the  judgment  for 
the  plaintiff  was  properly  entered,  it  will  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs  above  and  below. 
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THE  LOUIS  ECKELS  AND  SONS  ICE  MANUFAC- 
TURING COMPANY  vs.  CORNELL 
ECONOMIZER  COMPANY. 

Contracts:  evidence;  antecedent  conversations;  construction  o^ 

contracts  for  the  Court.  Bills  and  notes:  parol  evidence,  may 

not  destroy  import.   Evidence :  exclusion  of  correct — ; 

verbal  facts;  scientific  boohs.  Production  of  books 

and  papers  used  in  cross-examination.  Sale  of 

machinery :  guaranty;  breach :  burden  of 

vroof;  tests;  waiver  by  giving  notes. 

Ab  antecedent  conversation  is  inadmissible  to  supplant  an  agree- 
ment in  writing.  p.  Ill 

It  ia  hot  reversible  error  to  exclude  testimony  proper  to  intro- 
duce in  evidence,  where  the  same  facts  have  already  been 
proved  by  other  testimony,  and  its  exclusion  did  not  injure 
the  party  who  sought  to  oflFer  it.  p.  113 

Where  it  is  a  controverted  question  whether  certain  statements 
were  made  or  not,  irrespective  of  their  truth,  evidence  may 
be  given  of  the  conversation,  as  of  other  facts  sought  to  \h) 
proved.  p.  11.3 

Scientific  books  are  not  admissible  in  evidence.  p.  11-J 

But  in  cross-examination  questions  may  be  based  upon  the  con- 
tents of  such  books,  or  upon  extracts  from  them,  in  order  to 
test  the  value  of  the  opinion  of  a  witness.  p.  114 

The  rule  that  the  Court  has  power  to  compel  a  cross-examining 
counsel  to  produce  a  book  or  paper  as  to  which  he  is  exam- 
ining a*  witness,  and  to  submit  it  to  the  examination  of  tho 
opposing  counsel  so  that  he  may  use  it  for  re-examining  the 
witness,  does  not  apply  to  evidence  that  would  be  inadftiis- 
gible  if  offered.  p.  115 

Where  a  paper  called  for  by  one  party  is  produced  by  tho 
other  and  inspected  by  the  party  calling  for  it,  it  becomes 
evidence  for  both  parties,  and  the  jury  can  not  be  restricted 
to  a  consideration  of  part  of  it  alone.  p.  116 
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But  the  exclusion  of  part  of  the  paper  from  the. jury's  con- 
sideration is  not  reversible  error  when  the  part  excluded 
could  not  have  benefitted  the  exceptant.  p.  116 

Where  there  is  any  evidence  tending  to  support  the  defence, 
a  plaintiflF's  prayer  is  erroneous  which  asserts  that  there  is 
no  evidence  legally  sufficient  to  support  the  defence.       p.  11^ 

The  construction  of  contracts  is  for  the  Court  and  not  for 
the  jury.  pp.  116-117 

In  a  suit  for  the  contract  price  of  a  boiler  that  was  guaranteed 
to  show  a  certain  efficiency  and  economy,  the  defence  was 
that  the  results  guaranteed  were  not  attained;  held  that^ 
in  such  a  case  the  question  of  the  sufficiency  of  the  test  was 
for  the  jury  to  decide.  p.  117 

It  was  upon  the  defendant  to  show  a  failure  of  consideration. 

p.  117 

Whether  or  not  the  boiler  had  been  operated  according  to  thp 
instructions  furnished  by  the  vendor  was  a  question  for  the 
jury.  p.  117 

Wliere  a  guaranteed  article  has  been  tested,  the  giving  of  notes 
for  the  payment  of  its  purchase  price,  operates  as  a  waiver 
of  defences  on  the  ground  of  any  alleged  breach  of  warranty. 

pp.  118-ir.> 

In  a  suit  for  the  purchase  price  agreed  to  be  paid  for  a 
machine,  a  prayer  requiring  the  jury  to  find  for  the  defend- 
ant if  they  should  find  that  the  machinery  was  not  a  "prac- 
ticable appliance"  is  erroneous,  as  it  would  allow  the  jury  to 
find  as  they  pleased.  p.  110 

The  maker  of  a  note  will  not  be  allowed  to  destroy  its  legal 
import  and  operation  by  the  introduction  of  parol  testimony ; 
he  will  not  be  allowed  to  contradict  the  note  by  any  alleged 
previous  statement  of  the  payee  that  the  note  would  not  have 
Up  be  paid.  p.  120 

Where  a  defendant  takes  defence  on  one  clause  of  a  warranty 
only,  a  prayer  that  directs  a  verdict  in  his  favor  if  the  jury 
find  any  failure  in  other  clauses  of  the  warranty  is  erroneous. 

p.  12 1 

Decided  December  5fh,  1912. 


Digitized  by 


Google 


ECKELS  V8.  CORNELL  ECONOMIZER  CO.    109 
Ud.]  Opinion  of  the  Court 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Ambleb^  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
Pearce,  Bubke^  Thomas,  Pattison  and  Stockbbidge,  JJ. 

Harry  E.  ParTchnrt  and  Wm.  P,  I/yons,  for  the  appellant. 

G.  Ridgely  Sappingian  and  Charles  0.  Baldwm,  for  the 
appellee. 

Peabce,  J.,  delivered  the  opinion  of  the  Court. 

This  is  the  def aidants  appeal  from  a  judgment  obtained 
by  the  appellee  in  the  Superior  Court  of  Baltimore  City. 
The  defendant  is  a  corporation  imder  the  laws  of  Maryland, 
owning  and  operating  a  plant  in  the  City  of  Baltimore  for 
the  manufacture  of  ice,  and  the  plaintiff  is  a  corporation  of 
the  City  of  Philadelphia,  and  the  owner  of  a  patented  device 
called  ''Cornell  Patent  Economizer  and  Smoke  Consumer.'' 

The  declaration  contains  the  common  money  counts,  and 
two  special  counts ;  one  upon  a  promissory  note  dated  March 
17th,  1910,  for  $820  made  by  the  defendant,  and  payable  to 
the  order  of  the  plaintiff  on  August  17th,  1910;  and  the 
other  upon  another  promissory  note  of  the  same  date  for 
$832  made  by  the  defendant,  and  payable  to  the  order  of  the 
plaintiff  on  November  17th,  1910.  The  pleas  were  "never 
indebted  as  alleged,''  and  ''never  promised  as  alleged,"  upon 
which,  issue  was  joined. 

These  two  notes  represented  the  contract  price,  with  inter- 
est added,  of  two  Cornell  Patent  Economizers  and  Smoke 
Consumers  with  which  the  plaintiff  had  equipped  two  of  the 
boilers  of  the  defendant's  ice  plant,  of  one  hundred  rated 
horse  power  each,  under  the  terms  of  a  written  contract 
between  the  parties,  made  Aug.  23rd,  1909. 
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At  the  trial,  the  plaintiff  relied  on  the  promissory  notee, 
and  the  defendant  set  up  a  total  failure  of  consideration, 
The  contract  contained  the  following  four  guarantees  on  the 
part  of  the  plaintiff : 

"A.  To  fulfill  all  conditions  imposed  by  local  laws  and 
ordinances,  governing  the  use  of  apparatus  and  processes  for 
the  prevention  of  smoke,  that  may  be  in  force  within  the 
territory  in  which  this  installation  is  made. 

B.  To  effect  a  saving  of  not  less  than  15  per  cent.,  or  a 
proportional  increase,  in  boiler  capacity,  when  said  boilers 
are  run  to  their  full  rated  capacity,  and  in  accordance  with 
our  instructions ;  it  being  understood  that  any  saving  effected 
by  the  use  of  cheaper  grade  of  fuel  is  to  be  accounted  as  part 
of  same ;  otherwise,  the  guaranteed  saving  is  to  be  made  by 
comparison  with  the  same  kind  and  grade  of  fuel. 

C.  To  remove  the  apparatus  free  of  cost  to  the  purchaser 
at  the  expiration  of  thirty  days  trial,  if  the  guaranteed 
efficiency  has  not  been  demonstrated ;  provided  that  the  Cor- 
nell Economizer  Company  shall  first  have  the  right  to  per- 
sonally conduct  a  United  States  Standard  Blow-Off  Test, 
without  expense  to  it,  before  being  required  to  remove  the 
apparatus. 

D.  To  replace  all  parts  of  apparatus  that  may  be  found 
defective  in  material  or  workmanship,  during  the  term  of 
one  year  from  date  of  installation,  provided  that  such  de- 
fects shall  not  be  due  to  improper  use  while  in  possession  of 
the  purchaser." 

The  contract  price  was  $1,600;  '^payment  to  be  made  by 
notes  due  May  1st,  1910,  and  August  1st,  1910,  to  be  dated 
30  days  after  installation  of  device,  with  interest  added.'' 

The  device  was  installed  in  the  latter  part  of  September 
or  the  early  part  of  October,  1909,  under  the  plaintiff's 
instructions.  The  only  breach  complained  of  was  under 
guarantee  B,  the  defendant  claiming  that  no  saving  whatever 
had  been  effected  by  the  use  of  the  device.  At  the  trial,  the 
plaintiff  proved  the  execution  and  delivery  of  the  two  notes 
described  in  the  narr.,  and  that  nothing  had  been  paid  on 
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either,  and  on  cross-examination  of  the  witness,  the  treasurer 
of  the  plaintiff,  by  whom  the  notes  were  proved,  the  defend- 
ant showed  the  consideration  of  the  notes  to  be  the  installa- 
tion of  the  plaintiffs  device  under  the  contract  mentioned, 
which  it  produced  and  put  in  evidence.  Here  the  plaintiff 
rested. 

Frederick  W.  Eckels,  the  president  and  manager  of  the 
defendant,  testified  that  sometime  in  August,  1909,  E.  B. 
Cornell  of  the  plaintiff  company,  called  on  him  about  pur- 
chasing this  device,  and  "told  us  he  would  guarantee  to  save 
us  not  less  than  15  per  cent,  and  possibly  from  30  to  85/' 
Here  counsel  for  plaintiff  interposed,  saying,  ^^e  do  not 
object  to  15  per  cent,  because  that  is  in  the  terms  of  the 
contract,  but  further  than  that  we  object"  The  answer  was 
not  completed,  and  the  witness  was  then  asked,  "That  is  15 
per  cent  of  what?"  to  which  question  the  plaintiff  objected 
and  the  Court  sustained  the  objection.  This  is  the  ground  of 
the  first  exception. 

As  this  conversation  referred  to,  antedated  the  contract, 
it  is  obvious  that  this  was  an  attempt,  as  expressed  in  War- 
ren Olass  Co.  V.  Keystone  Co.,  65  Md.  547,  "to  supplant  an 
agreement  in  writing  by  parol  testimony."  There  is  no 
ambiguity  or  vagueness  in  the  terms  of  this  guarantee  requir- 
ing explanation  by  parol  testimony  or  extrinsic  evidence,  as 
in  the  cases  cited  by  the  appellant.  The  increase  guaranteed 
was  plainly  stated  to  be  "increase  in  hoiler  capacity,  when 
said  boilers  are  run  to  their  full  rated  capacity  in  accord- 
ance with  our  instructions,"  and  the  rate  of  increase  was  to 
be  "not  less  than  15  per  cent."  To  permit  the  defendant  to 
state  either  in  what  respect  saving  was  to  be  effected,  or  to 
what  extent,  when  the  contract  supplied  the  plain  unambigu- 
ous answer  to  both  these  inquiries,  would  have  been  plain 
error,  and  the  ruling  was  therefore  correct. 

The  second  and  third  exceptions  may  be  considered  to- 
gether. 

Edward  H.  Davis  testified  that  he  was  defendant's  night 
engineer  from  September  7th,  1909,  until  January  Ist,  1910, 
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and  returned  to  its  service  as  chief  engineer  on  Maj  21st, 
1910,  which  position  he  held  when  testifying.  He  gave  his 
experience  in  engineering,  and  described  in  detail  the  con- 
struction and  operation  of  the  device.  He  said  that  It 
increased  the  consumption  of  coal  on  one  boiler  half  a  ton 
in  12  hours,  and  gave  no  increase  of  useful  steam;  that  he 
made  no  test  up  to  the  time  then  referred  to,  but  told  Mr. 
F.  W.  Eckels  the  result  of  his  observation ;  that  a  little  later, 
May  31st,  1910,  he  made  an  enact  test,  and  found  that  he 
used  as  much  coal  under  the  100  horse-power  boiler,  with 
that  device,  as  he  did  under  a  125  horse-power  boiler  in  use 
in  the  plant,  without  that  device,  and  that  he  communicated 
to  Mr.  Eckles  all  the  details  and  result  of  the  test  thus  made; 
and  that  the  result  was  that  he  was  burning  1100  pounds 
more  of  coal  in  12  hours  under  the  100  horse-power  boiler 
than  under  the  125  horse-power  boiler,  and  getting  less  horse 
power  out  of  it;  that  the  100  horse-power  boiler,  internally 
and  externally,  was  as  clean  as  man  could  make  it,  and  the 
test  lasted  six  or  seven  days,  and  that  they  were  using  the 
same  coal  on  all  three  boilers,  and  they  had  no  trouble  about 
the  burning  of  the  coal.  He  also  testified  that  there  was 
constant  accumulation  of  dirt  around  the  retorts  throu^ 
which  the  steam  was  caused  to  pass,  and  which  were  a 
special  feature  of  the  device,  and  that  this  accumulation  of 
dirt  impaired  the  efficiency  of  the  retorts,  and  caused  in- 
creased consumption  of  coal;  that  the  retorts  could  not  be 
cleaned  while  the  boilers  were  running;  that  he  informed 
Mr.  Eckles  of  all  these  facts,  and  that  with  the  defendant's 
consent  he  took  the  retorts  out  and  burned  less  coal  than  with 
them,  and  got  practically  the  same  evaporation. 

Mr.  F.  W.  Eckles  testified  at  length,  describing  the  device 
and  its  operation,  and  said  they  were  using  the  same  grade 
of  coal  at  first,  on  all  the  boilers,  but  later  got  a  better 
grade,  the  best  they  could  get,  but  got  no  better  results. 

Lhiring  his  testimony,  defendant's  counsel  said  he  wished 
to  show  that  complaints  were  made  by  the  engineer  to 
defendants  "about  the  amount  of  coal  used,"  and  asked  the 
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witness,  **Did  you  receive  complaints  about  tlie  coal  being 
used,  from  the  engineer  who  was  on  the  stand?"  and  the 
Court  sustaining  the  plaintiff's  objection  to  this  question, 
the  second  exception  was  taken. 

He  was  then  asked,  "Did  you  receive  complaints  from 
the  engineer  who  was  on  the  stand  about  the  retorts  getting 
dirty  and  being  clogged  with  dirt?"  and  the  plaintiff's  objec- 
tion thereto  being  sustained,  the  third  exception  was  taken. 

It  is  sometimes  a  controverted  question  whether  certain 
things  were  said,  irrespective  of  whether  what  was  said,  is 
true  or  untrue,  and  if  in  this  case,  evidence  had  not  been 
given  previously  that  complaints  were  made,  and  the  nature 
of  these  complaints,  it  would  have  been  proper  to  ask  the 
questions  above  stated.  But  both  Davis  and  Eckels  had 
already  testified  both  to  the  fact  and  character  of  the  com- 
plaints made,  and  the  defendant  could  not  be  injured  by 
refusing  a  mere  repetition  of  the  fact,  that  complaints  had 
been  made.  If  it  could  be  held  technically  an  error  to 
exclude  these  questions,  it  was  clearly  not  a  harmful  error. 

Dr.  W.  B.  D.  Penniman  having  qualified  as  an  expert  in 
the  use  of  steam  and  in  boiler  tests  as  to  consumption  of 
coal  and  efficiency  of  steam,  testified  that  this  device  is  not 
novel,  but  is  well  known  to  him,  and  that  it  was  impossible 
by  it  to  effect  the  saving  claimed  for  it,  or  any  saving  at  all. 
On  cross-examination,  he  was  asked  if  he  knew  Powers 
Magazine,  which  counsel  then  held  in  his  hand,  and  said 
that  he  did.  He  was  then  asked  if  that  magazine  stated 
steam  could  be  decomposed  by  a  device  such  as  the  one  in 
question,  whether  he  would  adhere  to  the  opinion  he  had 
expressed,  he  replied  that  he  would.  Thereupon,  upon  cross- 
examination,  defendant's  counsel  asked  to  have  the  magazine, 
which  plaintiff's  counsel  refused,  saying  it  had  not  been 
offered  in  evidence,  and  the  Court  refused  to  require  plain- 
tiff's counsel  to  produce  it.  This  constitutes  the  fourth 
exception. 

'^AU  the  weight  of  authority  is  against  the  admission  of 
scientific  books  in  evidence."     8th  Enc.  PI.  &  Pr,  768 ;  9tfi 
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Amer.  &  Eng,  Enc.  Law,  2nd  Ed.,  page  887,  and  in  this 
State  it  was  held  in  the  leading  case  of  Davis  v.  State,  38 
Md.  15,  that  '^Medical  hooks  are  not  admissible  in  evidence, 
either  for  the  purpose  of  sustaining  or  contradicting  the 
opinion  of  the  witness."  But  it  is  generally  held,  that  in 
cross-examination  questions  may  be  based  upon  the  contents 
thereof,  or  extracts  therefrom  to  test  the  value  of  the  opin- 
ion of  the  witness.  8th  Enc.  PI.  &  Ft.  768 ;  and  such  is  the 
practice  in  this  State.  It  was  under  this  practice  that  Dr. 
Penniman  was  asked  the  question  whether  if  that  magazine 
stated  that  steam  could  be  decomposed  in  a  device  such  as 
the  Cornell  Economizer,  his  contrary  opinion  would  be 
affected  thereby.  There  was  no  objection  made  to  that  ques- 
tion, and  the  exception  taken  does  not  involve  the  correct- 
ness either  of  the  above  rule,  or  its  exception  above  stated. 
It  presents  simply  a  question  of  the  power  of  the  Court  to 
compel  the  cross-examining  counsel  to  produce  the  magazine 
in  question,  and  to  submit  it  to  his  opponent  for  inspection 
and  use  in  his  own  re-examination  of  the  witness.  Upon 
that  question  we  have  been  referred  to  no  adjudication.  The 
appellant  quotes  Mr.  Wigmore,  Vol.  3,  sec.  1861,  to  the 
effect  "that  where  a  party  having  a  document  at  the  trial, 
tises  it  for  any  evidential  purpose,  fairness  requires  him  to 
submit  it  for  the  opponent's  inspection,  even  though  the 
former  has  not  technically  and  finally  put  it  in  evidence." 

The  question,  however,  is  not  one  of  fairness  or  liberality 
on  the  part  of  counsel,  but  of  power  on  the  part  of  the  Court. 
We  think,  moreover,  that  the  language  of  Mr.  Wigmore  is 
applicable  only  to  documents  (or  books)  which  would  be 
admissible  in  evidence  if  offered.  This  is  directly  implied 
in  the  language  of  the  extract  which  we  have  italicized. 
Otherwise,  documents  or  books,  which  are  expressly  declared 
to  be  inadmissible  would  thus  be  made  admissible.  Nor  do 
we  think  that  this  exception  comes  within  the  rule  in 
sections  132  and  134  of  Poe*s  Practice  referred  to  by  the 
appellee,  governing  failures  to  produce  papers  upon  due 
notice,  where  the  only  legal  effect  of  non-production  is  to 
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permit  the  party  who  has  called  for  them,  to  prove  the  con- 
tents by  secondary  evidence.  Manifestly,  that  rule  can  have 
no  application  to  this  exception,  because  the  contents  of  the 
book  itself,  the  original  document,  are  intrinsically  inad- 
missible, and  the  Court  can  have  no  power  to  compel  a  party 
or  his  counsel  to  produce,  and  submit  to  inspection,  a  scien- 
tific book,  which,  when  produced  and  inspected,  could  not 
be  admitted  in  evidence,  or  be  used  by  a  cross-examiner  for 
the  restricted  purpose  above  stated.  It  was  decided  in  a 
case  cited  on  the  appellant's  brief,  Boyle  v.  Boston  El.  R.  B., 
208  Mass.  41,  that  one  party  cannot  make  a  paper  otherwise 
incompetent  as  evidence,  competent  in  his  favor,  by  calling 
for  it  and  inspecting  it  on  its  being  produced  on  his  call. 
There  was  no  error  in  the  ruling  on  this  exception. 

The  fifth  exception  was  taken  to  the  admission  in  evidence 
of  a  letter  from  plaintiff  to  defendant,  dated  January  5th, 
1910,  ill  which  plaintiff  demanded  the  execution  and  delivery 
of  the  two  notes  stipulated  for  in  the  contract,  and  called 
defendant's  attention  to  guarantee  C,  which  provides  for  a 
Standard  Blow-Off  Test,  at  its  expense,  to  prove  that  plain- 
tiff was  making  a  minimum  saving  of  15  per  cent,  in  accord- 
ance with  the  contract,  stating  that  it  did  not  wish  to  put 
defendant  to  this  expense  if  settlement  could  be  made  with- 
out such  test  Plaintiff's  counsel  asked  defendant's  counsel 
if  they  had  this  letter,  and  they  replied  they  had,  but 
objected  to  its  being  offered,  but  the  Court  overruled  the 
objection,  and  the  letter  was  produced  and  read  by  plain- 
tiff's counsel  to  the  jury,  stating  that  it  was  for  the  purpose 
of  showing  that  they  had  the  right  to  demand  this  test, 
and  the  Court  instructed  the  jury  that  no  other  statements 
contained  in  the  letter  were  evidence  of  the  facts  therein 
set  forth. 

Mr.  Poe  states  in  his  work  on  Practice,  Ch.  8,  sec.  135, 
that  where  a  paper  is  called  for  by  one  party,  produced  by 
the  other  party,  and  inspected  by  the  party  calling  for  it, 
it  thereby  becomes  evidence  for  both  parties.  Mr.  Green- 
leaf,   in  section  663,  states  that  such  is  the  English  rule, 


Digitized  by 


Google 


116    ECKELS  vs.  CORNELL  ECONOMIZER  CO. 

Opinion  of  the  Court.  fill) 

though  he  adds  that  in  the  American  Courts  the  rule  on 
this  subject  is  not  uniform.  That  rule,  however,  has  been 
recognized  in  this  State  in  Morrison  v.  Whiteside,  17  Md. 
459.  There  was^  therefore,  no  error  in  treating  the  letter 
as  in  evidence.  But  the  appellant  contends  that  even  so, 
the  whole  letter  was  made- evidence,  and  that 'it  was  error 
to  exclude  from  the  jury,  all  the  contents  of  the  letter  except 
that  which  referred  to  the  right  to  a  Blow-Oif  Test;  and 
we  are  compelled  to  agree  that  when  an  instrument  is  forced 
into  the  evidence  under  this  rule,  and  thus  made  evidence 
for  both  parties,  that  the  jury  cannot  be  restricted  to  the 
consideration  of  a  part  only,  unless  it  clearly  appears  that 
this  restriction  could  work  no  injury  to  the  exceptant.  We 
have  carefully  examined  this  letter,  and  we  can  discover 
nothing  in  the  excluded  part  which  could  by  any  possibility 
benefit  the  defendant.  Indeed,  the  admission  of  the  excluded 
portions  would  have  been  distinctly  prejudicial  to  the  defend- 
ant, since  all  those  portions,  consist  of  statements  by  the 
writer,  not  under  oath,  and  contradictory  of  the  testimony 
given  by  the  defendants.  We  think,  therefore,  tliere  was 
no  concurrence  of  injury  with  technical  error  in  this  ruling. 

This  brings  us  to  the  prayers. 

The  sole  defence  was  failure  to  produce  the  guaranteed 
saving  of  15  per  cent  There  was  evidence  tending  to  sup- 
port this  defence,  and  for  that  reason  the  plaintiff's  1st 
prayer  which  asserted  there  was  no  evidence  legally  sufficient 
to  establish  any  defence  to  said  notes,  and  its  2nd  prayer 
which  asserted  there  was  no  evidence  legally  sufficient  to 
show  failure  of  consideration  for  the  notes  sued  on  were  both 
properly  refused. 

The  plaintiff's  third,  fourth,  fifth  and  sixth  prayers  were 
properly  granted. 

The  third  prayer  involved  the  same  principle  which  gov- 
erned the  ruling  on  the  first  exception,  in  refusing  to  allow 
Eckels  to  answer  the  question,  "15  per  cent,  of  what?"  Guar- 
antee B  stated  in  clear  and  unambiguous  language  just  what 
was  gauranteed.    Its  construction  was  for  the  Court,  and  we 
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think  the  construction  given  was  the  only  reasonable  one, 
and  clearly  intelligible  to  the  minds  of  the  jurors. 

The  fourth  prayer  told  the  jury  that  unless  they  found  the 
test  described  by  Davis  was  suflSciently  accurate  to  enable 
them  to  find  with  reasonable  certainty  whether  any  saving 
had  been  effected  they  should  disregard  it.  The  conditions 
of  that  test  were  of  the  most  perfunctory  character,  and  its 
sufficiency  was  a  question  for  the  jury.  In  Hawley  Furnace 
Co,  V.  Hooper,  90  Md.  397,  where  a  very  similar  guarantee 
was  considered  it  was  declared  to  be  the  duty  of  the  jury  "to 
inquire  whether  the  test  actually  made  was  sufficiently  ac- 
curate to  enable  them  to  find  with  reasonable  certainty 
whether  there  had  been  an  actual  saving  as  required  by  the 
written  contract." 

The  fifth  prayer  inatmcted  the  jury  that  the  burden  of 
proof  was  on  the  defendant  to  show  there  was  no  failure  of 
consideration.  This  is  the  general  doctrine,  8  Cyc.  225,  and 
the  rule  in  this  State.    Ingersoll  v.  Martin,  58  Md.  67. 

The  sixth  prayer  instructed  the  jury  that  in  determining 
whether  the  guarantee  was  fulfilled,  they  must  consider 
whether  the  machines  were  operated  according  to  the  instruc- 
tions furnished  by  the  plaintiff.  This  was  an  express  condi- 
tion of  the  guarantee,  and  a  material  question  for  the  jury's 
consideration.  The  defendant  offered  eleven  prayers  all  of 
which  were  refused,  and  in  lieu  thereof,  the  Court,  of  its 
own  motion,  gave  the  following  instruction : 

"The  jury  is  instructed  that  the  meaning  of  the  guarantee 
in  clause  B  of  the  contract  between  the  plaintiff  and  the 
defendant  which  has  been  offered  in  evidence  in  this  case, 
was  diat  the  plaintiff's  patented  device  would  effect  a  saving 
of  fifteen  per  cent,  either  by  lessening  consumption  of  fuel, 
or  by  increasing  the  boiler  capacity,  and  if  the  jury  shall 
find  that  under  the  said  contract  the  plaintiff  equipped  two 
of  the  defendant's  boilers  with  the  said  device,  and  that  for 
several  months  the  two  boilers  so  equipped  were  fairly 
operated  by  the  defendant  in  accordance  with  the  printed 
instructions  furnished  by  the  plaintiff,  and  while  so  operated 
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failed  to  show  any  saving  whatever,  either  in  lessened  con- 
sumption of  fuel  or  in  increased  boiler  capacity,  and  that 
thereupon  the  device  was  permanently  removed  by  the  defend- 
ant from  each  of  said  boilers,  then  the  verdict  of  the  jury 
must  be  for  the  defendant." 

Upon  comparing  this  instruction  with  the  defendant's  first, 
fourth  and  fifth  prayers  it  will  be  seen  that  the  Court's 
instruction  covered  all  that  was  asked  for  in  the  designated 
prayers  of  the  defendant. 

The  defendant's  third  prayer  declaring  that  the  giving  of 
the  note  in  this  case  did*not  constitute  a  waiver  of  the  guar- 
anty in  clause  B  of  the  contract  was  properly  rejected.  The 
evidence  showed  that  the  device  was  installed  in  September 
or  early  in  October ;  that  the  defendant  told  certain  engineers 
who  inspected  its  plant  sometime  in  November  that  the  con- 
sumption of  coal  had  been  reduced  thereby  from  11  to  7 
tons  of  coal  per  day,  and  that  as  they  had  no  storage  facili- 
ties and  the  coal  was  hauled  in  carts  practically  as  needed,  it 
was  e'^sy  to  determine  the  saving;  that  the  device  was  not 
defective  when  the  notes  were  given  five  months  after  instal- 
lation; that  there  was  never  any  trouble  except  the  removal 
of  dirt  which  accumulated  around  the  retorts ;  that  when  the 
notes  were  sent  for  execution,  defendant  said  they  had  con- 
sulted their  engineer  "and  found  the  device  was  in  good 
working  shape ;"  that  the  only  objection  made  to  the  execu- 
tion of  the  notes  then  sent,  was  that  they  bore  date  30  days 
after  installment  as  stipulated  in  the  contract,  while  defend- 
ant claimed  they  should  bear  date  from  the  time  when  they 
determined  the  device  was  in  good  working  shape,  and  tht? 
notes  were  so  changed,  thereby  abating  the  interest  on  said 
notes  from  November  1st  to  March  17th,  and  that  the  notes 
were  then  executed  and  delivered,  and  that  no  complaint  was 
thereafter  made  until  the  letter  of  April  23rd  "that  some 
dirt  had  been  blown  out  of  the  stack,"  and  that  after  that 
letter  defendant  had  no  communication  with  the  plaintiff. 
These  facts  bring  this  case  distinctly  within  the  rule  an- 
nounced in  Adler  v.  Portner  Brewing  Co.,  65  Md.  27,  and 
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80  emphatically  approved  in  Ilinchman  v.  Johnson,  108  Md. 
661. 

Li  Adler  v.  Portner,  which  was  a  case  of  this  character, 
the  defendant,  Adler,  testified  "that  he  gave  his  notes  in 
May,  1883,  for  machinery  purchased  with  warranty  in  Sep- 
temher,  1882,  because  Portner  was  threatening  to  sue  hini 
and  he  did  not  want  to  be  sued;  he  wanted  time  to  test  the 
machine ;  he  could  find  out  whether  the  machine  would  work 
or  not  by  the  time  the  first  note  would  mature  (four  months) 
and  if  it  would  not  work  he  would  not  pay  the  notes." 
Judge  Bryan,  speaking  for  the  Court,  said:  "If  there  was 
a  breach  of  warranty,  he  knew  it  at  that  time ;  or  at  least  he 
had  the  most  ample  opportunity  of  ascertaining  it.  *  *  * 
Some  significance  must  be  attributed  to  the  giving  of  a  note. 
Jn  good  faith  it  imports  that  the  maker  will  pay  it  at  matuir- 
ity.  *  *  *  We  can  give  to  the  defendant's  conduct  no  inter- 
pretation consistent  with  good  faith,  except  that  he  had  no 
purpose  of  refusing  to  pay  these  notes.  This  clearly  implied 
that  he  would  make  no  objection  to  the  amount  claimed  to 
be  due  as  the  purchase  money  of  the  machines.  After  this, 
the  defence  arising  from  an  alleged  breach  of  warranty,  or 
from  any  other  cause,  could  not,  in  good  faith,  be  set  up  in 
bar  of  a  suit  on  this  account." 

The  defendant's  sixth,  seventh  and  eighth  prayers  were 
properly  rejected  as  each  of  them  was  based  upon  matters 
not  within  the  defendant's  guarantee,  and  each  of  them  di- 
rected an  absolute  verdict  for  defendant.  The  eighth  prayer 
moreover  required  a  verdict  for  defendant  if  the  jury  found 
that  the  appliance  "was  not  a  practical  appliance,"  which 
would  have  given  them  a  free  hand  to  find  as  they  pleased. 

The  defendant's  ninth  prayer  asked  that  the  jury  be  in- 
structed that  the  giving  of  the  notes  in  this  case  was  not  a 
waiver  of  the  guarantee,  and  that  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  the  device  fulfilled  the  guar- 
antee. From  what  we  have  said  in  passing  upon  the  plain- 
tiffs fifth  prayer  and  on  the  defendant's  third  prayer,  this 
prayer  was  properly  rejected. 
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Everything  that  was  properly  asked  for  in  the  defendant's 
tenth  prayer  was  embraced  in  the  Court's  instruction,  and 
the  tenth  prayer  moreover  was  obnoxious,  because  it  allowed 
the  jury  to  speculate  as  to  "unusual  conditions,  such  as  ex- 
treme draft  and  heat  which  if  continued  would  destroy  the 
boilers." 

The  defendant's  eleventh  prayer  was  based  upon  the  theory 
that  the  notes  were  given  upon  Mr.  Cornell's  statement  that 
defendant  would  not  have  to  pay  the  notes  when  due  if  the 
appliance  did  not  do  all  it  was  guaranteed  to  do.  This  state- 
ment was  denied  by  Cornell  in  rebuttal,  but  assuming  it  to 
have  been  made,  it  appears  from  the  testimony  of  F.  W. 
Eckels  that  the  notes  were  given  three  or  four  months  after 
the  alleged  statement  by  Cornell,  and  the  correspondence  at 
the  time  the  notes  were  given  makes  no  reference  to  any  sudi 
conditions,  nor  does  the  defendant's  letter  of  April  18th, 
1910,  which  F.  W.  Eckels  says  was  the  last  communication 
between  the  parties.  In  any  event  this  alleged  statement 
antedated  the  giving  of  the  notes,  and  the  law  will  not  per- 
mit the  maker  of  a  note  to  destroy  its  legal  import  and  opera- 
tion by  the  introduction  of  parol  evidence.  It  was  so  held  in 
McSherry  v.  Brooks,  46  Md.  118,  where  Judge  Alvey  said: 
"This  would  be  to  contradict  and  limit  the  written  contract 
by  mere  parol ;  and  the  question  is,  can  this  be  done  ?  'What 
is  to  become  of  bills  of  exchange  and  promissorv  notes'  asked 
Ix)UD  Ellkxhorot'oh  in  Hoare  v.  Graham,  3  Camp.  .57,  "if 
they  may  be  cut  down  by  a  secret  agreement,  that  they  shall 
not  be  put  in  suit."  *  *  *  "If  parties  mean  to  vary  the  legal 
operation  of  an  instrument  they  ought  to  express  such  vari- 
ance; if  they  do  not  express  it  the  legal  operation  of  the 
instrument  remains." 

Perry  v.  Bigelow,  128  Mass.  129,  was  a  suit  between 
maker  and  payee  and  parol  evidence  was  held  inadmissible 
to  show  it  was  not  intended  to  operate  as  a  note,  but  merely 
as  a  memorandum  that  certain  certificates  of  stock  mentioned 
in  the  note  as  collateral  should  operate  as  payment  at  matur- 
ity, if  the  note  was  not  paid  before,  and  in  Aultman  Millet 
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£  Co.  V.  Hawk  (Neb.),  95  N.  W.  Rep.  695,  it  was  held  that 
a  promissory  note  in  a  suit  between  payee  and  maker  can  not 
be  contradicted,  altered  or  varied  by  evidence  of  a  prior  or 
contemporaneous  parol  agreement.  See  cases  cited  in  17 
Cyc.  644. 

The  defendant's  second  prayer  remains  for  consideration. 
This  asserts  that  the  meaning  of  clause  C  in  the  contract  is 
that  the  plaintiff  was  entitled  to  a  Blow-Out  Test  before  it 
could  be  required  to  remove  the  apparatus  without  cost  to 
the  defendant;  and  that  if  defendant  did  not  avail  itself  of 
this  clause,  it  was  still  entitled  to  require  full  performance 
of  all  the  other  guarantees  of  the  contract. 

We  think  this  was  clearly  correct  as  an  abstract  proposi- 
tion, because  the  defendant  was  entitled  to  require  full  per- 
formance of  each  clause  of  the  guarantee,  but  the  only  clause 
under  which  a  breach  was  claimed  by  the  defendant,  was 
clause  B,  and  as  to  this  clause,  we  have  said  the  jury  was 
properly  instructed.  The  construction  of  clause  C,  and  its 
effect  upon  the  other  clauses  of  the  contract  became  an 
academic  question,  the  ruling  upon  which  could  not  prejudice 
the  defendant.  We  have  given  this  case  the  most  careful 
consideration,  and  our  conclusion  is  that  the  whole  case  wan 
fully  and  fairly  submitted  to  the  jury  upon  the  granted  in- 
structions. 

Judgment  affirmed,  with  costs  to  the 
appellee  above  and  below. 
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DENNIS  M.  MATTHEWS  vs.  JOHN  S.  WHITEFORD 
AND  CLAEENCE  WHITEFORD. 

Justice  of  the  peace :  appeals  to  the  Circuit  Court;  to  the  Court 
of  Appeals.   Landlord  and  tenant:  notice  to  quit. 

Appeals  to  the  Court  of  Appeals  from  the  decision  of  a  Circuit 
Court  reviewing  the  judgment  of  a  justice  of  the  peace,  the 
only  question  that  can  be  considered  is  whether  the  Circuit 
Court  had  jurisdiction  to  decide  the  matter,  and  the  correct- 
nees  of  its  decision  is  not  reviewable.  p.  124 

Where  a  Circuit  Court  reviews  the  decision  of  a  justice  of  the 
peace  in  a  suit  brought  by  a  landlord  to  recover  possession 
of  the  premises  from  the  tenant,  the  sufficiency  of  the  notice 
to  quit  and  the  efiFect  of  a  clause  in  the  lease  waiving  notice 
is  properly  reviewable.  p.  124 

Decided  December  oth,  1912. 

Appeal   from   the   Circuit   Court  for   Baltimore   County 
(Haklan,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The    cause   was    argued    before   Boyd,    C.    J.,    Briscoe, 
Pearc  E,  Burke,  Thomas  and  Stockbrtdge.  JJ. 

/.  Marsh  Matthews  and  Laurie  H.  Biggs,  for  the  appel- 
lant. 

James  J.  Archer  (with  whom  was  R.  H.  Archer,  Jr.,  on 
the  brief),  for  the  appellee. 
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Peakce,  J.,  delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  the  Circuit  Court  for  Baltimore 
County.  The  proceeding  was  instituted  by  the  appellant 
under  section  1  of  Article  53  of  the  Code  of  1912,  before  a 
Justice  of  the  Peace  of  Baltimore  county,  against  the  appel- 
lees, for  restitution  of  the  possession  of  a  farm  in  said  county 
theretofore  leased  by  the  appellant  to  the  appellees,  for  the 
period  of  one  year,  ending  on  the  28th  day  of  February, 
1912.  The  complaint  of  the  appellant  complied  with  the 
requirements  of  section  1  of  Article  53,  and  summons  was 
issued  accordingly  for  the  appellees  who  appeared  on  the 
day  set  for  trial,  and  upon  trial,  the  justice  rendered  judg- 
ment in  favor  of  the  plaintiflF  for  the  restitution  of  the  pos- 
session of  the  premises  demised,  and  costs.  Appeal  was 
prayed  from  that  judgment  and  the  papers  were  sent  up  to 
the  Circuit  Court  for  Baltimore  County. 

The  docket  entries  in  the  Circuit  Court  show  that  the 
papers  sent  up  by  the  justice  were  filed  with  the  clerk  of  the 
Court  April  9th,  1912;  that  on  April  11th,  "Petition  and 
order  of  Court  thereon  filed,"  but  neither  the  petition  nor 
order  appears  in  the  record;  April  13th,  1912,  "Answer  of 
defendants,  filed;"  April  24th,  "Defendant's  defenses, 
filed;"  April  24th,  1912,  "Case  was  heard  by  Judge  Har- 
lan, upon  the  written  notice,  lease  and  letters,  but  declined 
to  hear  the  evidence  bearing  directly  upon  the  written  notice 
m  question.  Held  8vi>  curia/'  May  10th,  1912,  "Proceed- 
ing in  the  above  entitled  case  quashed ;  opinion  and  order  of 
Court,  filed."  May  21st,  1912,  "Order  for  an  appeal  to  the 
Court  of  Appeals,  filed.  Sept.  9th,  1912,  "Approved  bond, 
filed."  It  appears  from  the  opinion  of  the  Court,  incor- 
porated in  the  record  that  the  Court  held  the  notice  to  quit 
which  was  given  by  the  appellant  to  the  appellees  was  de- 
fective in  that  it  fixed  a  date  for  the  appellees  to  quit,  dif- 
ferent from  that  fixed  by  the  lease  as  the  expiration  of  the 
term,  the  lease  being  for  the  year  ending  Febncary  28th, 
1912,  and  the  notice  requiring  the  appellees  to  quit  April 
28th,  1912,  and  the^  Court  held  that  the  tenancy  was  not 
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thereby  terminated,  and  that  jurisdiction  to  order  restitti- 
tion  of  the  premises  could  not  be  conferred  on  the  justice  by 
the  clause  in  the  lease  waiving  any  notice  to  quit.  The 
appellees  have  moved  to  dismiss  the  appeal,  for  want  ol 
jurisdiction  in  this  Court  to  review  the  judgment  of  the 
Circuit  Court  for  Baltimore  County,  the  right  of  appeal 
therefrom  not  being  given  by  any  statute. 

There  can  be  no  question  that  the  justice  was  in  the  exer- 
cise of  his  rightful  jurisdiction  to  hear  and  determine  the 
complaint,  and  that  the  Circuit  Court  of  Baltimore  County 
had  jurisdiction  on  appeal  to  review  the  judgment  of  the 
justice.  It  is  equally  clear  that  in  reviewing  the  judgment 
of  the  justice,  the  Circuit  Court  had  power  to  decide  upon 
the  sufficiency  of  the  notice  to  quit,  and  also  of  the  effect  of 
the  clause  in  the  lease  waiving  any  notice  to  quit. 

It  is  firmly  settled  by  numerous  decisions  that  the  only 
question  in  such  cases,  which  this  Court  can  consider,  is 
whether  the  Circuit  Court  had  the  right  to  decide  what  it 
did  decide,  and  that  we  cannot  consider  whether  it  decided 
rightly  or  not.  Rayner  v.  Stat/^,  52  Md.  368 ;  Clark  v.  Van- 
nort,  78  Md.  221;  Mining  Company  v.  Midland  Company, 
99  Md.  606;  Smith  Premier  Co.  v.  Westcott,  112  Md.  146; 
Queen  v.  State,  116  Md.  678. 

The  appeal  must  therefore  be  dismissed. 

Appeal  dismissed,  with  costs  to  the  appel- 
lees above  and  helow. 
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FREDERICKA  C.  SUNDERLAND  and  G.  CLIFTON 
SUNDERLAND,  Hek  Husband,  t;^.  THE  BRAUN 
PACKING  COMPANY,  A  Corporation,  FRED- 
ERICK W.  STEELE  ET  ALs. 

Judgments:  motion  to  strike  out — ;  during  term;  discretion  of 
Court.   Judgments  by  confession. 

A  motion  to  strike  out  a  judgment,  when  made  during  the  term 
at  which  judgment  was  rendered,  is  within  the  sound  discre- 
tion of  the  Court  and  from  its  ruling  upon  such  motion  no 
appeal  will  lie.  p.  128 

The  same  rule  applies  to  a  judgment  entered  by  confession. 

p.  130 

A  Court  has  the  sailie  control  over  a  judgment  by  confession 
entered  during  the  recess  of  the  Court  as  it  has  over  a 
judgment  entered  during  the  session  of  the  Court.  p.  131 

Decided  December  7th,  1912. 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County 
(Brashears,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Boyd^  C.  J.,  Briscoe,  Pearce. 
Bi  BKE,  Thomas,  Pattison  and  Stockbridoe,  J  J. 

Ridgely  P.  Melvin  and  Robert  Moss  filed  a  brief  for  the 
appellant. 

Archibald  Sykes,  Sidney  L.  Nyburg  and  Daniel  R.  Ran- 
dall filed  a  brief  for  the  appellee. 
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Thomas^  J.,  delivered  the  opinion  of  the  Court. 

On  the  17th  of  November,  1911,  the  appellants  filed  in 
the  Circuit  Court  for  Anne  Arundel  County  the  titling  of  a 
case  against  the  appellees,  and  the  Braun  Packing  Company, 
a  corporation,  and  Adolph  C.  Braun  and  Pauline  Braun,  his 
wife,  the  narr.,  cause  of  action,  two  affidavits  and  an  order 
of  the  attorney  for  the  defendants  to  enter  his  appearance 
and  to  enter  a  judgment  by  confession  in  favoi*  of  the  plain- 
tiffs for  the  sum  of  $8,863.88,  with  interest  from  date  and 
costs,  and  two  per  cent,  attorney's  fee  for  collection,  etc, 
and  on  the  same  day  the  clerk  of  the  Court  entered  the  judg- 
ment in  accordance  with  said  order. 

The  cause  of  action  was  as  follows : 

N'o.  ,  $12,000.00. 

Annapolis,  Md.,  November  18th,  1909. 

Three  years  after  date,  wo  jointly  and  severally  promise  to 
pay  to  Fredericka  C.  Sunderland  and  G.  Christopher  Sunder- 
land or  order,  the  sum  of  twelve  thousand  dollars  ($12,000) 
for  value  received,  with  interest  from  date,  hereby  waiving  the 
benefit  of  all  exemption  and  stay  laws,  and  agree,  in  default 
of  payment  of  this  note  when  it  becomes  due,  to  pay  the  usual 
attorney's  fees  for  collection. 

And  we  hereby  jointly  and  severally  authorize  the  clerk  of 
the  Circuit  Court  for  Anne  Anmdel  County,  Maryland,  to 
enter,  or  any  attorney  of  any  Court  of  Eecord  to  appear  for 
us  and  in  our  names  to  confess  judgment  for  the  above  sum, 
interest  and  costs,  and  attorney's  fees,  after  maturity. 

"Witness  our  hands  and  seals  this  18th  day  of 

November,  1909. 
The  Braun  Packing  Company, 
(Seal)  B.  A.  C.  Beaun, 


Attest : 

Henby  Ebling, 
Secretary. 


President. 


A.  C.  Beaun,  (Seal) 

Pauline  Beaun,  (Seal) 

Jacob  F.  Ebung,  (Seal) 

Fred.  "W.  Stehle,  (Seal) 

Heney  Ebling,  (Seal) 
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The  narr.  alleged  that  the  said  cause  of  action  or  note 
was  secured  by  mortgage  of  the  same  date  from  the  Braun 
Packing  Company,  and  that  said  mortgage  "recites  that  in 
default  of  the  payment  of  said  principal  sum,  or  the  interest 
thereon  to  accrue,  or  in  any  part  of  either  of  them,  at  the 
time  limited  for  the  payment  of  the  same  (being  semi- 
annually for  the  interest  thereon),  then  the  entire  mortgage 
debt,  as  represented  by  said  note,  shall  be  deemed  due  and 
demandable,  and  that  said  mortgage  having  become  in  de- 
fault for  the  non-performance  of  the  covenants  therein  con- 
tained, was  foreclosed  in  due  course  of  law,'^  and  that  by 
reason  of  said  default  the  said  promissory  note  had  matured, 
and  by  its  terms  the  plaintiffs  were  entitled  to  a  judgment 
against  the  defendants. 

The  aflSdavits,  which  were  made  by  the  plaintiffs  and 
their  attorney,  state  that  at  the  time  the  note  and  mortgage 
were  given  it  was  imderstood  and  agreed  by  all  the  parties 
that  the  note  should  be  considered  due  and  payable  "when- 
ever the  mortgage  became  in  default,''  and  the  order  given 
by  Winson  G.  Gott,  attorney  for  the  defendants,  to  enter  the 
judgment  by  confession,  was  signed  by  him  as  "Attorney  for 
defendants  under  power  in  note." 

On  the  23rd  of  November,  1911,  the  appellees,  three  of 
the  defendants  in  said  judgment,  filed  a  motion  to  strike  out 
the  judgment  for  the  following  reasons:  "First — ^Because 
said  judgment  was  entered  unadvisedly,  improvidently  and 
without  due  authority  by  the  attorney  appearing  therein  for 
the  defendants.  Second — -Because  said  defendants,  your 
petitioners,  have  a  perfectly  proper  and  valid  defence  to  said 
action  of  which  they  desire  to  avail  themselves,  and  which 
they  have  had  no  opportunity  whatever  to  present  or  to  avail 
themselves  of  by  reason  of  the  fact  that  said  suit  was  docketed 
against  them  and  simultaneously  said  judgment  was  con- 
fessed therein  against  them  by  an  attorney  whom  neither 
they  nor  any  of  them  had  engaged,  but  who  entered  his  ap- 
pearance and  confessed  the  judgment  therein  solely  through 
a  supposed  authority  embodied  in  the  cause  of  action  filed 
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therein  and  without  any  subpoena  or  any  notice  whatever 
addressed  or  given  to  the  defendants  therein,  or  any  of  them. 
Third — Because  it  is  manifest  on  the  face  of  the  note  filed  in 
said  cause,  as  the  cause  of  action  therein,  that  the  plaintiffs 
were  not  entitled  to  a  judgment  in  said  cause  when  the 
same  was  entered." 

The  Court  below  held  that  "the  judgment  was  prematurely 
entered,"  and  on  the  3rd  of  February,  1912,  ordered  it  to 
be  stricken  out,  and  this  appeal  is  from  that  order. 

The  appellees  have  filed  in  this  Court  a  motion  to  dismiss 
the  appeal,  and  without  considering  the  questions  determined 
by  the  order  from  which  the  appeal  was  taken,  we  think 
it  clear  that  this  motion  must  prevail. 

It  appears  from  the  record  that  the  motion  to  strike  out 
the  judgment  was  made  during  the  same  term  at  which  the 
judgment  was  Altered,  and  where  that  is  the  case  the  appli- 
cation is  within  the  sound  discretion  of  the  Court,  and  no 
appeal  lies  from  an  order  striking  out  the  judgment  This 
is  the  rule  as  stated  by  Mr.  Poe,  and  repeatedly  announced 
and  applied  by  this  Court.  2  Poe's  PI  &  Pr.  (3rd  Ed.), 
sec.  389. 

In  the  case  of  Rutherford  v.  Pope,  15  Md.  579,  Chief 
Judge  LeGrand  said :  "The  record  shows  that  the  motion  to 
strike  out  the  judgment  was  made  during  the  same  term  at 
which  it  was  rendered.  Until  the  lapse  of  the  term,  it  was 
subject  to  the  control  of  the  Court.  Whether  the  judge,  in 
striking  out  the  judgment,  acted  wisely  or  not,  it  is  not  for 
this  Court  to  determine  on  this  appeal,  the  matter  not 
being  before  it,"  and  in  the  case  of  Townshend  v.  Chew,  31 
Md.  247,  the  Court  held  that  every  judgment  is  subject 
to  the  control  of  the  Court  imtil  the  lapse  of  the  term  at 
which  it  was  rendered,  and  an  order  striking  it  out,  passed 
upon  a  motion  made  during  the  term,  is  not  the  subject  of 
an  appeal.  In  the  case  of  Preston  v.  McCann,  77  Md.  30, 
Chief  Judge  Alvey,  after  stating  that  the  judgment  in  that 
case  was  entered  at  the  May  term  of  Court,  and  that  the 
motion  to  strike  it  out  was  made  during  the  same  term,  said : 
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"It  is  an  undoubted  general  principle,  settled  by  many  carafe 
in  this  Court,  that  a  judgment  is  subject  to  the  control  of 
the  Court  until  the  1/tpse  pf  the  term  at  which  it  was  ren- 
dered ;  and  it  is  also  settled,  that  from  an  order  striking  out 
such  judgment,  passed  upon  a  motion  made  during  the 
same  term  at  which  the  judgment  was  rendered,  no  appeal 
lies,  because  the  matter  rests  in  the  discretion  of  the  Court; 
and  it  makes  no  difference  in  this  respect,  and  no  appeal  is 
given,  though  the  motion  to  strike  out,  made  during  the 
term,  was  not  acted  upon  until  after  the  lapse  of  the  term; 
The  right  of  appeal  depends  upon  the  time  when  the  motion 
was  made,  and  not  upon  the  time  when  it  was  decided." 
And  in  the  very  recent  case  of  Laubheimer  v.  Johnson,  98 
Md.  685,  the  Court  quotes  the  above  statement  of  Chief 
Judge  Alvey  and  then  says:  "It  is  entirely  unnecessary  to 
multiply  authorities  in  support  of  a  principle  so  well  recog- 
nized, and  which  has  been  so  frequently  enforced  in  the 
practice  of  our  Courts  as  the  one  just  stated." 

Counsel  for  the  appellants  contend  that  this  rule  does  not 
apply  to  a  judgment  by  confession  entered  by  the  clerk  of 
the  Court  under  the  provisions  of  section  6  of  Article  26 
of  the  Code  of  1912,  and  they  rely  upon  the  case  of  Tyrrell 
V.  Haton,  92  Md.  176. 

Section  6  of  Article  26  of  the  Code,  1888,  provided  that 
"Any  judge  in  the  recess  of  his  Court  may  order  his  clerk  to 
enter  a  judgment  by  confession,  with  the  assent  of  the  pai^ 
ties  or  their  attorneys,  in  writing,  which  shall  be  filed  with 
the  order  of  the  judge;  and  a  judgment  so  entered  shall, 
from  the  date  of  its  entry,  have  the  sam^  effect  as  if  entered 
during  the  session  of  the  Court"  This  section  was  amended 
J5y  the  Act  of  1890,  Ch.  411  (now  section  6  of  Article  26  of 
the  Code  of  1912),  which  provides  that  "The  derk  of  any 
Court  in  this  State  may  during  the  recess  of  said  Court 
enter  a  judgment  by  confession  with  the  assent  of  the  parties 
or  attorneys  in  writing,  which  shall  be  filed  with  the  titling, 
narr.,  cause  of  action  and  other  papers  in  the  case  in  which 
said  judgment  is  entered ;  and  a  judgment  so  loitered  shall 
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from  the  date  of  entry  of  the  same  by  the  clerk  have  the 
same  effect  as  if  entered  during  the  session  of  the  Court." 
By  both  of  these  sections  a  judgment  .entered  in  pursuance 
of  the  authority  therein  contained,  is  given  the  same  effect 
as  if  entered  during  the  session  of  the  Court,  and  in  the 
case  of  Tyrrell  v.  Hilton,  supra,  the  Court  held  that  a  judg- 
ment entered  by  the  clerk  under  the  provisions  of  the  Act 
of  1890,  "must  necessarily  have  the  same  validity,  as  if 
entered  upon  the  order  of  the  judge."  In  that  case  ike 
motion  to  strike  out  the  judgmwit  by  confession  entered 
by  the  clerk  under  the  authority  contained  in  the  Act  of 
1890,  was  made  five  years  after  the  judgment  was  entered, 
and  in  entertaining  ^e  appeal  from  the  order  granting  ^e 
motion,  there  is  not  a  suggestion  in  the  opinion  of  this 
Court  that  it  was  not  within  the  power  of  a  Court  to  strike 
out  a  judgment  by  confession,  or  that  an  appeal  would  lie 
from  such  an  order,  passed  upon  a  motion  made  during  the 
term  at  which  the  judgment  was  entered.  While  the  judg- 
ment by  confession  referred  to  in  the  Code  of  1912  is  entered 
by  the  clerk  of  the  Court,  it  is  nevertheless  a  judgment  of 
the  Court,  and  can  have  no  greater  effect  than  a  judgment 
entered  during  a  session  of  the  Court.  Like  other  judg- 
ments, during  the  term  at  which  it  was  entered,  it  is  subject 
to  the  control  of  the  Court,  and  po  appeal  lies  from  an  order 
striking  it  out.  passed  upon  a  motion  made  during  the  same 
term. 

It  is  said  in  1  Freeman  on  Judgments  (4th  Ed.),  sec  90: 
"The  power  to  vacate  judgments  was  conceded  by  the  com- 
mon law  to  all  its  Courts.  This  power  was  exercised  in  a 
great  variety  of  circumstances,  and  subject  to  various 
restraints.  The  practice  in  the  different  states  is,  in  many 
respects,  so  conflicting  that  few  rules  can  be  laid  down  as 
universally  applicabla  One  rule  is,  however,  undoubted. 
It  is,  that  the  power  of  a  Court  over  its  jud^ent,  during 
the  entire  term  at  which  they  are  rendered,  is  unlimited." 
The  same- author  says  that  ^'Judgments  by  confession  are  in 
nowise  exempt  from  the  rule  applicable  to  other  judgments. 


Digitized  by 


Google 


SUNDERLAND  vs.  BRAUN  PACKING  CO.     131 
'Sid.']  Opinion  of  tbe  Court. 

that  to  be  valid  they  must  be  entered  in  a  Court  having 
jurisdiction  over  the  subject-matter  of  the  action  and  the 
parties  thereto/'  and  that  **Where  it  clearly  appears  that  the 
plain tiiF  was  not  entitled  to  the  judgment  on  the  notes  and 
warrants  of  attorney,  the  Court  should  vacate  the  judgment 
and  leave  him  to  pursue  the  ordinary  remedy  by  action." 
Volxmie  2,  section  547.  In  Volume  2,  section  558a  he  also 
says  that  "The  eifect  of  a  judgment  by  confession  is  not  sub- 
stantially diiferent  from  that  of  a  judgment  entered  in  a 
contested  litigation." 

It  is  said  in  23  Cyc,  722:  "A  judgment  by  confession 
may  be  opened  or  vacated  on  motion  during  the  term  at 
which  it  was  entered,  or  after  the  end  of  the  term,  unless 
this  is  expressly  forbidden  by  statute,"  and  on  pages  862  and 
892,  that  "Courts  have  power  to  amend  a  judgment  by  con- 
fession, as  well  as  any  other,  by  rectifying  mistakes,  correct- 
ing the  form  of  the  judgment,  or  supplying  omissions,"  and 
that  "the  power  of  Courts  to  grant  relief  by  opening  or  vacat- 
ing judgments  is  npt  generally  limited  either  by  the  nature 
or  form  of  the  action,  or  by  the  amount  in  controversy.  It 
extends  to  judgments  rendered  upon  default,  by  confession, 
and  upon  trial  and  verdict." 

There  is  no  ground  for  holding  that  a  Court  has  not  the 
same  control  over  a  judgment  by  confession  entered  during 
the  recess  of  a  Court  that  it  has  over  a  judgment  entered 
during  the  session  of  the  Court,  and  where,  as  in  this  case, 
the  judgment  is  entered  by  the  clerk,  out  of  the  presence  and 
without  an  order  of  the  Court,  there  is  even  greater  reason 
why  the  rule  we  have  stated  should  apply. 

Without  naeaning  to  question  the  propriety  of  the  order 
passed  by  the  learned  Court  below,  the  appeal  in  this  case 
must,  for  the  reasons  stated,  be  dismissed. 

Appeal  dismisspd,  with  costs. 
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HAEJRY  BRONSTEIN,  an  Infant  by  His  Father  ani> 

Next  Fbiend,  Benjamin  Beonstein^  vs.  THE 

AMERICAN  ICE  COMPANY. 

Sealed  verdicts :  errors  in — ;  corrections.    Calling  the  plaintiff. 

When  a  sealed  verdict  has  been  rendered  the  Court  may  amend 
it  as  to  inadvertent  errors,  omissions  or  inaccuracies  in  mat- 
ters of  form.  p.  137 

If  a  plaintiff  fails  to  answer,  when  called  before  the  verdict  is 
announced,  a  non-suit  is  entered.  p.  141 

When  a  sealed  verdict  is  returned,  the  plaintiff  should  be  called, 
and  he  must  then  elect  to  hear  the  verdict  or  take  a  non-suit, 
and  the  election  should  be  made  before  the  sealed  verdict  is 
delivered  to  the  Court.  p.  142 

Where  a  plaintiff  is  called,  when  a  sealed  verdict  is  presented  to 
the  Court,  and  answers,  and  then  agrees  that  the  jury  should 
be  allowed  to  return  to  their  room  to  correct  the  verdict,  the 
plaintiff  need  not  again  be  called  upon  the  return  of  the  jury 
with  their  corrected  verdict.  p.  141 

Decided  December  7th,  1912. 

Appeal  from  the  Baltimore  City  Court  (Dawkins,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was   argued  before   Boyd,    C.    J.,    Briscoe, 
Pearce,  Thomas,  Pattison  and  Stockbeidge,  JJ. 

Eugene  0' Dunne  and  Donald  B,  Creecy  (with  whom  was 
Louis  8.  Ashman  on  the  brief),  for  the  appellant. 

Oerman  H.  H.  Emory  (with  Soper  &  Emory  on  the  brief), 
for  the  appellee. 
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Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  the  appellant  in  the  Baltimore 
City  Court  to  recover  damages  for  injuries  allied  to  have 
been  sustained  while  on  one  of  the  streets  of  said  city  by 
reason  of  the  negligence  of  the  appellee's  agent  or  servant 

The  record  shows  that  the  case  has  been  tried  three  times. 
The  first  trial  resulted  in  a  verdict  for  the  plaintiff  for 
$100.00.  On  the  motion  of  the  plaintiflF  that  verdict  was 
set  aside  and  a  new  trial  granted,  and  at  the  second  trial 
the  jury  failed  to  agree. 

The  third  trial  b^an  on  the  13th  of  March,  1912,  and 
what  took  place  at  that  trial,  is  stated  in  the  certificate  of 
the  presiding  judge  and  agreement  of  counsel,  set  out  in  the 
record  and  also  included  in  the  first  bill  of  exceptions,  as 
foUows : 

"Testimony  having  been  taken  on  behalf  of  both  the  plain- 
tiff and  defendant,  and  the  Court  having  granted  prayers  at 
the  request  of  the  plaintiff  and  the  defendant,  after  argu- 
nrent  on  the  14th  day  of  March,  1912,  the  jury  retired  to 
consider  their  verdict  and  were  given  leave  to  bring  a 
sealed  verdict  to  the  Court  at  10  o'clock  A.  M.  on  Friday, 
the  15th  day  of  March,  1912,  at  which  time  the  Court  and 
jury  met  pursuant  to  agreement. 

Immediately  upon  the  meeting  of  the  Court,  the  clerk, 
Mr.  Stephens,  announced  that  the  jury  had  agreed.  The 
Court  then  told  Mr."  Stephens  to  take  the  verdict.  Mr. 
Stephens  then  read  the  names  of  the  jurvmen  and  the  sealed 
verdict  of  the  jury  was  then  handed  to  the  clerk  by  the 
foreman,  who  thereupon  handed  it  to  the  Court.  Whilst  it 
was  being  opened  by  the  Court,  the  clerk  called  the  plaintiflF 
and  the  plaintiff  answered  by  Mr.  Lewis  S.  Ashman,  one 
of  the  counsel  of  record  for  the  plaintiflf.  Upon  the  opening 
of  the  sealed  verdict  by  the  Court,  the  Court  expressed  its 
unwillingness  to  receive  it  in  the  forni  in  which  It  was, 
owing  to  a  clerical  error.  The  form  in  which  it  then 
appeared  was  as  follows:  (Though  counsel  were  not  shown 
it  or  informed  of  its  nature.) 
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]  In  the 

HABBT  BBONSTEIN,  An  Infant 

by  his  Father  and  next  Friend, 

Bbnjahin  Bbomstbin, 


vs. 

THE  AMEBIGAN   ICE 
^COMPANY,  A  Body  Corporate. 


Baltium  City  Coirt 


No.  223  Trials. 
Janaarj  Term,  1912. 


iz^^2t:;^^^^i2S?^^==^cy 


DefendMit 

And  we  do  authorize  and  direct  our  foreman,  Mr.  John  S. 

Bridges,  to  deliver  this,  our  signed  and  sealed  verdict,  to  the 

Court. 
Witness  our  hands  and  seals  this  14th  day  of  March,  1912. 

JoHx  S.  Bbidoes,  (Seal) 

E.  F.  Tyleb,  (Seal) 

William  H.  Gessleb,         (Seal) 
Geo.  Ed.  Numsen,  (Seal) 

Hakby  M.  Wagnee,  (Seal) 

William  C.  Coddington,  (Seal) 
Fbedbbick  L.  Roden,  (Seal) 

Chakles  W.  Hoot,  (Seal) 

Alex.  B.  Care,  (Seal) 

Herman  H.  Siltman,        (Seal) 
J.  Herman  Craig,  (Seal) 

Herman  Doroff,  Jr.  (Seal) 

While  the  paper  was  still  in  the  h^nds  of  the  Court  and 
before  anyone's  attention  had  been  called  to  it  except  that  of 
the  clerk,  counsel  for  respective  parties  were  called  before 
the  Court  and  then  and  there  without  having  been  told  the 
contents  of  the  paper  in  the  Court's  hand  agreed  in  open 
Court  that  the  jury  should  be  allowed  to  go  back  to  their 
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room  and  correct  the  verdict.  The  jury  at  once  retired. 
At  10 :20  the  jury  again  returned  to  the  Court  room.  Their 
names  were  again  called  by  Mr.  Stephens.  When  Mr. 
Stephens  asked  them  if  they  had  agreed  upon  a  v^dict 
they  said  they  had  and  annoimced  that  it  was  a  sealed  ver- 
dict. The  foreman  then  handed  to  Mr.  Stephens  the  sealed 
verdict  The  clerk  then  again  called  the  plaintiff,  Mr.  Fol- 
ger,  one  of  the  bailiffs,  responding  for  the  plaintiff  under 
direction  of  the  derk  who  was  given  authority  the  day  before 
by  the  plaintiff  to  respond,  but  whose  authority  so  to  do  had 
been  revoked  by  the  plaintiff  the  following  morning  before 
the  verdict  was  taken,  which  b^ing  explained  to  the  Court 
and  admitted  by  the  bailiff  and  the  clerk,  the  Court  then 
asked  Mr.  O'Dttone  if  he  wanted  to  answer  and  Mr.  CyDunne 
replied  that  he  was  only  trying  the  case  for  Mr.  Ashman, 
and  that  Mr.  Ashman  had  advised  him  that  he  was  going 
to  take  a  non  pros.  Mr.  Ashman  said  that  the  plaintiff 
would  not  answer.  Mr.  Emory,  counsel  for  the  defendant, 
then  said: 

**I  now  want  to  move  the  Court  to  receive  the  verdict  on  the 
ground  that  the  plaintiff  was  called  once  and  answered  and  a 
sealed  verdict  was  presented  to  the  Court  The  Court  advised 
counsel  that  the  sealed  verdict  was  not  in  proper  form  and  the 
plaintiff  then  consented,  and  so  did  the  defendant,  that  the 
jury  should  retire  and  put  their  verdict  in  proper  form.  The 
jury  has  now  returned  after  having  put  the  verdict  in  proper 
form  and  T  now  move  your  Honor  that  the  verdict  be  received, 
whatever  the  verdict  may  be.'' 

The  Court:  I  think  it  is  proper  to  grant  that  motion. 

Mr.  Stephens  (The  Court  Clerk) :  There  has  been  no  answer 
for  the  plaintiff. 

Mr.  Ashman :  Your  Honor,  a  verdict  that  is  improper  is  no 
verdict  at  all. 

The  Court:  I  shall  receive  the  verdict,  Mr.  Ashman;  the 
plaintiff  has  been  called  and  has  answered. 

The  Court  then  received  the  verdict  as  amended  by  the 
jury  which  was  in  form  as  follows : 
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Trials. 

Tcniu  li/^ . 


Defebdsbt 


And  we  do  authorize  and  direct  our  foreman,  Td!r.  Jolin  S. 

Bridges,  to  deliver  this,  our  signed  and  sealed  verdict,  to  the 

Court. 

Witness  our  hands  and  seals  this  14th  day  of  March,  1912. 

John  S.  Bridges,  (Seal) 

E.  F.  Tyler,  (Seal) 

William  H.  Gessler,  (Seal) 

Geo.  Ed.  Numsfn  (Seal) 

Harry  M.  Wagner,  (Seal) 

William  C  Coddington,  (Sftgl) 
Frederick  L.  Roden,  (Seal) 

Charles  W.  Hoot,  (Seal) 

Alex.  R.  Carr,  (Seal) 

Herman  H.  Siltman,         (Seal) 
J.  Herman  Craig,  (Seal) 

Herman  Doroff,  Jr.  (Seal) 
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And  the  plaintiff  when  then  called  refused  to  answer  and 
the  jury  were  asked  to  harken  to  their  verdict,  which  they 
did,  and  the  verdict  was  enrolled  under  these  circumstances': 

A  "judgment  on  the  verdict  nisi"  was  entered,  and  on  the 
18th  of  March  the  plaintiff  filed  the  following  motions:  a 
motion  to  strike  out  the  verdict;  a  motion  to  strike  out  the 
judgment;  a  motion  to  strike  out  the  verdict  and  judgment; 
a  motion  in  arrest  of  judgment,  and  a  motion  for  a  new  trial, 
assigning  as  the  reason  for  said  several  motions  the  matters 
and  facts  set  out  in  the  above  certificate  of  the  judge  and 
agreement  of  counsel,  and  the  five  exceptions  in  the  record 
are  to  the  rulings  of  the  Court  pn  these  motions.  A  final 
judgment  on  the  Verdict  in  favor  of  the-  defendant  having 
been  entered  the  plaintiff  appealed. 

It  is  said  in  Bacon s  Abridgement,  Volume  7  (6th  Ed.), 
page  3:  "A  privy  verdict  is  so  called;  because  what  is  there 
found  ought  to  bfe  kept  secret,  until  a  verdict  is  given  in 
open  Court. 

"A  jury  may  find  differently  by  a  verdict  given  in  open 
Court  from  what  they  found  by  a  privy  verdict,"  and  we 
find  in  8  BlocJest&ne's^  Com. '377,  the  statement  that  "A  ver- 
dict vere  dictwm,  is  either  privy  or  public.  A  privy  verdict 
is  when  the  judg6  hath  left  or  adjourned  the  Court;  and  the 
jury,  b^ing  agfeed,  ill  order  to  be  delivered  from  their  con- 
fineinent,  obtain  leave  <o  give  their  Verdi<Jt  privily  to  the 
judge  out  of  Court;  which  *priVy  veirdict.is*  of  no  force, 
imless  afterwards  aflftrmed  bv  a  public  verdict  given  openly 
in  Court;  wherein  the  jury  may,  if  they  please,  vary  from 
the  privy  verdict"  It  is  said  in  22  Ency.  of  P.  &  P.  lOOa, 
that  "It  is  generally  regarded  as  necessary,  where  the  juror? 
have  agreed  upon  a  verdict,  sealed  it  up,  tod  separated,  that 
they  should  be  subsequently  re-called  for  affirmance  of  the 
verdict."  And  on  page  1011  it  is  further  said:  "When  a 
sealed  verdict  has  been  returned,  the  Court  may  amend  it 
as  to  inadvertent  errors,  omissions  or  inaccuracies  in  matters 
of  form,"  and  that  "A  sealed  verdict  as  delivered  by  th« 
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jury  is  not  conclusive  in  the  sense  that  it  cannot  be  altered 
or  corrected  by  the  jury  if  defective  or  irregular.  Where, 
when  a  sealed  verdict  is  read  in  open  Court  for  the  jury's 
affirmance,  it  is  found  to  be  irregular,  uncertain,  or  de- 
fective, the  jury  may  be  directed  to  retire  again  to  put  the 
finding  in  proper  form/' 

In  the  case  of  Edelen  v.  Thompson,  2  H.  &  G.  31,  the 
Court  said :  "It  appears  to  us  that  the  verdict  handed  to  the 
clerk,  is  in  the  nature  of  a  sealed  or  privy  verdict,  and  might 
be  varied  from  in  open  Court,  and  that  no  error  was  comr 
mitted  in  ordering  the  jury  to  Aeir  chamber  the  next  day 
to  correct  it.  The  rule  is,  that  a  verdict  may  be  varied  from 
by  the  jury,  at  any  time  before  it  is  recorded ;  and  the  Court, 
who  are  best  acquainted  with  their  own  practice,  tell  us,  that 
the  verdict  under  consideration  had  not  been  recorded  by 
them.  It  was  left  with  the  clerk,  for  the  ease  of  the  jury, 
and  may  be  compared  to  a  verdict  received  by  a  single  judge 
out  of  Court,  or  to  a  sealed  verdict  retained  by  the  foreman 
of  the  jury  in  his  pocket,  until  the  next  meeting  of  the 
Court  In  neither  of  which  eases  is  the  verdict  binding 
upon  the  jury,  but  is  liable  to  be  changed  and  varied  from 
by  them  in  open  Court.''  This  case  was  cited  and  approved 
in  Browne  v.  Browne,  22  Md.  103,  and  also  in  the  case  of 
Farmet's  PacJcing  Co.  v.  Brown,  87  Md.  1,  where  this  Court 
approved  the  action  of  the  lower  Court  in  requiring  the  jury 
to  correct  their  sealed  verdict  in  open  Court 

In  case  of  Browne  v.  Browne,  supra,  the  Court  quotes  the 
statement  of  Loed  Mansfield  in  Hawks  v.  Crofton,  2  Bur^ 
rows,  699,  that  "Where  the  intention  of  the  jury  is  manifest 
and  beyond  doubt,  the  Court  will  set  right  matters  of  form.'' 
In  the  case  of  Diamond  State  Co.  v.  Blake,  105  Md.  570, 
the  suit  was  against  two  defendants,  and  at  ihe  conclusion 
of  Ae  plaintifPs  evidence,  the  Court  instructed  the  jury  that 
their  verdict  should  be  in  favor  of  one  of  the  defendants. 
The  trial  Aen  proceeded  against  the  other  defendant,  and 
at  the  conclusion  of  the  case  the  jury  returned  their  verdict 
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"for  the  plaintifiF  for  the  sum  of  $1,950.00,"  but  did  not 
state  which  one  of  ihe  defendants  they  found  their  verdict 
against,  nor  did  they  expressly  find  their  verdict  in  favor 
of  the  defendant  for  whom  the  Court  directed  them  to  find. 
A  motion  in  arrest  of  judgment  having  been  filed,  the  lower 
Court  directed  the  docket  entries  to  be  corrected  by  insert- 
ing after  the  words — ^^'Judgment  nisi  on  verdict  for  plain- 
tiff for  $1,950.00,  October  25th,  1906''— the  words  "as 
against  the  defendant,  the  Diamond  State  Telephone  Com- 
pany, and  judgment  for  the  defendant.  The  Chestertown 
Electric  Light  and  Power  Company,  for  costs,"  and  this 
Court  affirmed  the  action  of  the  lower  Court  on  the  ground 
that  it  had  a  right  to  correct  the  verdict  so  as  to  make  it  con- 
form to  the  manifest  intention  of  the  jury. 

In  the  case  at  bar  the  jury  struck  put  all  of  the  first  para- 
graph of  the  printed  form,  which  was  doubtless  given  to 
them  by  the  clerk,  except  the  word  "defendant,"  but  it  is 
evident  that  it  was  Aeir  intention  to  find  Aeir  verdict  for 
the  defendant,  otherwise  they  would  not  have  cancelled  or 
erased  the  word  "plaintiff"  and  left  the  word  "defendant" 
stand.  The  omission  of  the  words  "we  find  our  verdict  for 
the"  or  "for  the"  was  a  mere  formal  omission,  and  one  that 
the  Court  was  authorized  to  correct  or  to  require  the  jury'  to 
correct  before  the  verdict  was  recorded.  When  this  seale<l 
verdict  was  handed  to  the  Court  the  plaintiff  was  called  by 
the  clerk  and  answered.  The  Court,  upon  opening  the  sealed 
verdict  and  discovering  the  formal  omission,  stated  that  he 
was  unwilling  to  receive  the  verdict  in  that  form  because  of 
"a  clerical  error,"*  and  counsel  then  agreed  in  open  Court 
that  the  jury  should  retire  and  correct  the  form  of  their 
verdict  The  correction  made  by  the  jury  consists  of  the  fol- 
lowing words,  written  above  the  paragraph  of  the  printed 
form  which  had  been  previously  stricken  out  by  them,  and 
above  the  word  "defendant." 

*^e  the  undersigned  jurors  having  been  duly  impanelled 
and  sworn  in  due  form  of  law  to  try  the  issues  joined  in  the 
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above  entitled  case  upon  our  oaths,  do  say  that  we  find  our 
verdict  for  the''  which  simply  express  what  was  already 
manifest,  nainely,  the  intention  of -the  jury  to  find  their  ver- 
dict for  the  defendant 

The  plaintiiF  having  been  called  when  the  sealed  verdict 
was  first  presented  to  the  Court,  and  having  then  answered, 
and  having  afterwards  agreed  that  the  jury  should  be  allowed 
to  go  back  to  their  room  to  correct  the  verdict,  we  see  no 
ground  upon  which  he  can  claim  that  he  should  have  been 
called  again  when  the  jury  returned  with  the  corrected  ver- 
dict. If,  after  the  plaintiff  had  been  called  and  answered, 
the  Court,  upon  discovering  the  formal  defect  in  the  verdict, 
had  made  the  correction,  or  required  the  jury  to  make  it  in 
open  Court,  the  plaintiff  would  have  had  no  further  oppor- 
tunity to  take  a  non-suit,  and  we  see  no  reason  why  a  dif- 
ferent rule  should  apply,  where  the  jury,  by  agreement  oi 
the  parties,  is  allowed  to  retire  to  their  room  to  make  the 
correction. 

The  appellant  relies  npon  the  ease  of  HaU  v.  f^hitrhnrdt. 
34:  Md.  15,  where  the  Court  said:  "In  jury  trials  of  civil 
cases,  after  the  jury  have  agreed  and  before  the  verdict  is 
taken,  the  plaintiff  is  called  by  the  clerk,  and  if  he  fails  to 
answer  in  person  or  by  counsel,  no  verdict  is  given,  the  jury 
are  discharged,  and  judgment  of  non-suit  passes  against  him. 
Up  to  this  point  of  time,  and  until  the  verdict  is  actually  an- 
nounced by  the  foreman  in  response  to  the  question  Vhat  say 
you,  do  you  find  your  verdict  for  the  plaintiff  or  for  the 
defendant?'  the  right  to  suffer  a  non-suit  exists,  but  ceases 
after  the  plaintiff  has  answered  and  the  foreman  announces 
the  verdict.  He  is  called  for  the  purpose  of  allowing  him 
an  opportunity  to  determine  whether  he  will  take  a  non- 
suit or  hear  the  verdict,  and  he  must  theil  make  his  election,'' 
and  he  insists,  that  where  the  jury  returns  a  sealed  verdict 
the  plaintiff  has  a  right  to  take  a  non-suit  up  to  the  time 
that  the  clerk  reads  the  verdict  of  the  jury.  But  this  con- 
tention fails  to  give  any  meaning  to  the  concluding  portion 
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of  the  paragraph  we  have  just  quoted  from  Hall  v.  Schuch- 
ardt,  where  it  is  said:  "He  (plaintiff)  is  called  for  the 
purpose  of  allowing  him  an  opportunity  to  determine  whether 
he  will  take  a  non-suit  or  hear  the  verdict,  and  he  must  then 
make  his  election/^  When  the  sealed  verdict  in  this  case 
was  first  presented  to  the  Court  the  plaintiff  was  called,  and 
he  then  made  his  election,  and  elected  to  hear  the  verdict, 
and  there  is  no  warrant  in  the  case  relied  on  for  the  proposi- 
tion that  he  was  entitled  to  be  called  again,  in  order  that  he 
might  have  further  opportunity  to  take  a  non-suit. 

Where,  in  jury  trials,  the  verdict  is  rendered  in  Court,  the 
plaintiff  is  called  before  the  foreman  of  the  jury  announces 
the  verdict,  and  if  he  fails  to  answer  a  non-suit  is  entered. 
Where  the  jury,  rettims  a  sealed  verdict,  and  the  foreman 
announces  that  they  have  agreed  upon  a  verdict  and  that  it 
is  a  sealed  vefdict,  the  plaintiff  should  be  called,  and  he 
must  then  elect  to  hear  the  verdict  or  to  take  a  non-suit,  and 
this  election  should  be  made  before  the  sealed  verdict  is 
delivered  to  the  Court. 

In  the  case  of  Merchants  Bank  v.  Bawls  and  Taylor,  7 
GtH.  191,  the  jury  brought  in  a  sealed  verdict  which  was 
handed  to  the  counsel  for  the  plaintiffs,  who,  without  read- 
ing the  verdict,  moved  the  Court  for  leave  to  dismiss  the 
suit,  but  the  Court  refused  to  grant  the  motion  and  said: 
"The  rule  on  this  subject  is  more  one  of  expediency  than  of 
principle.  We  believe  that  the  ends  of  justice,  and  equality 
of  right  and  privilege  between  parties,  will  be  best  promoted 
by  the  following  rule,  to  wit:  A  party  shall  not  dismiss  or 
be  non-suit  in  any  case,  after  the  publication  of  the  verdict, 
and  it  shall  be  considered  as  published,  eo  instantiy  in  which 
it  is  handed  to  the  plaintiff's  counsel,  or  other  person  di- 
rected by  the  Court  to  receive  it'' 

This  rule  is  in  entire  accord  with  the  rule  stated  in  Halt 
v.  Schuchardt,  supra,  as  applicable  to  cases  where  the  verdict 
is  rendered  in  open  Court  by  the  foreman,  and  is  the  one 
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that  should  be  approved  and  followed  in  this  State.  A  privy 
or  sealed  verdict,  as  said  in  Bacon's  Abridgement,  supra, 
ought  to  be  kept  secret  until  delivered  to  the  presiding  judge 
in  open  Court,  and  should  be  considered  as  published  when 
so  delivered.  After  the  jury  have  been  called  and  they 
announce  that  they  have  agreed  and  that  their  verdict  is  a 
sealed  verdict,  the  plaintiff  should  be  called  in  order  that  he 
may  have  an  opportunity  to  determine  whether  he  will  take 
a  non-suit  or  hear  the  verdict,  and,  ae  stated  in  HaU  v. 
Schuchardt,  "he  must  then  make  his  election."  If  he  elects 
to  answer  and  to  hear  the  verdict,  and  the  sealed  verdict  is 
delivered  to  the  Court,  his  right  to  take  a  non-suit  ceases. 
Applying  this  rule  to  the  case  at  bar,  it  follows  that  Ae 
Court  below  did  not  err  in  receiving  the  sealed  verdict  after 
it  had  been  corrected  by  the  jury,  and  it  is  not  necessary, 
therefore,  to  consider  the  other  questions  presented  by  the 
record  and  discussed  by  coimsel  in  their  briefs. 

Judgment  affirmed,  with  costs. 
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EOBERT  A.  WOOD  vs.  FREDERICK  STEHRER. 

Deeds:  restrictions  and  reservations  in — ;  effect  on  heirs  and 
assigns;  on  grantor's  adjacent  lands, 

A  vendor  may  impose  restrictions  on  land  conveyed  by  him, 
for  the  benefit  of  his  remaining  land,  in  such  a  manner  as  to 
be  binding,  not  only  on  the  vendee,  but  on  his  assigns,  even 
though  they  are  not,  strictly  speaking,  covenants  running 
with  the  land.  p.  148 

A  vendor  may  also  impose  obligations  upon  his  remaining 
land  for  the  benefit  of  land  conveyed  by  him,  so  that  the 
restrictions  shall  bind  his  heirs  and  assigns.  p.  1^8 

But  the  mere  fact  that  the  vendor  has  imposed  restrictions  on 
certain  lots  conveyed  by  him  does  not  make  the  same  restric- 
tions binding  upon  his  adjoining  lands ;  and  the  fact  that  he 
binds  himself  by  covenants  in  reference  to  restrictions,  does 
not  make  them  follow  the  land  and  bind  his  heirs.        p.  148 

Decided  December  7th,  1912. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Har- 
XJis,  C.  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause  was   argued  before    Boyd,   C.   J.,    Bbiscoe, 
P&ABCB,  Thomas,  Pattison  and  Stockbbidok,  JJ. 
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H.  Melvin  Bull  and  Enoch  Harlan,  for  the  appellant. 

Lawrence  J.  McCormick  and  Albert  Ecke,  for  the  appel- 
lee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to 
the  bill  of  complaint  filed  by  the  appellant  against  the  appel- 
lee, and  dismissing  the  bill.  Louis  J.  Roth  and  Tobias 
Simon  owned  two  parcels  of  ground  on  opposite  sides  of 
Dalrymple  avenue,  in  the  City  of  Baltimore,  bounded  on  the 
east  by  Winfield  avenue,  and  each  being  two  hundred  feet 
square.  They  conveyed  to  the  appellant  a  lot  fronting  fifty 
feet  on  Winfield  avenue  and  having  a  depth  of  one  himdred 
and  ninety  feet,  to  an  alley  ten  feet  wide  to  be  laid  out  and 
to  be  kept  open  along  the  westerly  side  of  the  two  hundred 
feet  south  of  Dalrymple  avenue.  The  lot  so  conveyed  wan 
the  southernmost  part  of  that  parcel,  the  beginning  of  it 
being  on  the  westernmost  side  of  Winfield  avenue  at  a  point 
distant  one  hundred  and  fifty  feet  southerly  from  the  comer 
formed  by  the  intersection  of  the  westernmost  side  of  Win- 
field avenue  and  the  southernmost  side  of  Dalrymple  avenue. 
Messrs.  Roth  and  Simon  by  deed  dated  November  12,  1908, 
partitioned  their  property,  whereby  Mr.  Simon  became  the 
owner  of  the  part  of  the  parcel  on  the  southernmost  side  of 
Dalrymple  avenue,  which  had  not  been  conveyed  to  the  appel- 
lant fronting  150  feet  on  Winfield  avenue  and  190  feet  on 
Dalrymple  avenue.  Mr.  Simon  died  in  1910,  and  that  prop- 
erty became  vested  in  his  four  children  and  heirs  at  law. 
Two  of  them  conveyed  their  interests  to  Aaron  J.  Simon  who 
together  with  his  sister  and  others  conveyed  it  to  Frederick 
Stehrer,  one  of  the  appellees,  by  a  deed  dated  February  14th, 
1912.  The  said  Stehrer  thus  became  the  owner  of  150  by 
190  feet,  while  the  appellant  owned  the  adjoining  lot  of  50 
by  190  feet,  and  they  had  the  use  of  the  alley  in  common. 
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The  lot  was  conveyed  to  the  appellant  subject  to  certain 
restrictions,  conditions  and  limitations,  and  he  covenanted 
amongst  other  things  that  "no  dwelling  house  shall  be  erected 
or  permitted  to  be  erected  by  himself,  his  heirs  or  assigns 
at  a  cost  less  than  twenty-five  hundred  dollars,  that  no  build- 
ing shall  be  erected  within  thirty-five  feet  of  the  building 
line  *  *  *  that  said  lot  of  ground  shall  not  be  subdivided  in 
lots  less  than  fifty  feet  front  on  Winfield  avenue."  We  have 
omitted  some  of  the  restrictions  contained  in  the  covenant  as 
they  are  not  claimed  to  be  involved  in  this  case.  The  parties 
of  the  first  part  (who  were  Mr.  and  Mrs.  Both  and  Mr. 
Simon)  covenanted  in  the  deed  "that  they  will  not  grant, 
convey,  assign  or  lease  any  of  the  ground  they  now  own  or 
shall  hereafter  acquire  in  the  same  locality  as  the  above  de- 
scribed lot  of  ground  to  anyone  except  under  and  subject  to 
the  aforesaid  restrictions,  conditions  and  limitations."  The 
deed  of  partition  is  not  in  the  record,  but  the  one  to  Frederick 
Stehrer  does  not  contain  or  refer  to  any  of  the  restrictions, 
conditions  or  limitations  mentioned  in  the  deed  to  the  appel- 
lant. 

The  bill  alleges  that  the  Oakland  Realty  Company,  which 
was  made  a  defendant,  was  furnishing  or  about  to  furnish 
the  money  which  the  defendant  Stehrer  was  "about  to  use  in 
the  erection  on  the  said  lot  of  ja,  closely  built  row  of  two- 
story  brick  houses,  which  houses  will  not  cost  $2,500  each; 
will  not  be  thirty-five  feet  back  from  the  building  line  nor  on 
lots  fifty  feet  in  width."  It  also  alleges  that  the  houses  will 
front  on  Dalrymple  avenue,  and  their  back  yards  will  ex- 
tend toward  and  in  the  direction  of  plaintiffs  dwelling, 
which  he  had  erected  on  his  lot.  It  prays  for  an  injunction 
to  enjoin  the  defendants  from  erecting  the  row  of  two-story 
houses  on  the  Dalrymple  front  of  the  lot,  from  which  tne 
plaintiffs  property  is  carved,  or  from  erecting  on  said  lot 
any  building  except  in  conformity  with  the  agreement  and 
restrictions  contained  in  the  deed  to  plaintiff. 

VOL.  119  10 
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The  restriction  "that  no  building  shall  be  erected  within 
thirty-five  feet  of  the  building  line"  evidently  referred  to 
the  "building  line"  on  Winfield  avenue,  as  that  was  the  only 
avenue  on  which  the  lot  conveyed  to  the  appellant  fronted, 
and  there  are  several  references  to  that  avenue,  which  would 
indicate  that  such  was  the  intention.  Indeed,  if  that  be  con- 
strued to  refer  to  both  Dalrymple  and  Winfield  avenues,  and 
the  lots  were  laid  out  so  as  to  front  fifty  feet  on  Winfield 
avenue,  as  the  deed  authorized,  the  one  nearest  Dalrymple 
avenue  would  be  useless,  for  if  it  could  not  be  built  upon 
within  thirty-five  feet  of  that  avenue  there  would  only  be 
fifteen  feet  of  the  lot  remaining.  Then  one  of  the  provisions, 
which  we  did  not  refer  to  above,  prohibited  the  erection  of 
"any  outbuilding,  stable  or  henhouse"  "within  one  hundred 
feet  of  the  building  line."  That  would  prevent  either  of 
those  buildings  from  being  erected  on  any  part  of  the  first 
two  lots  of  fifty  feet  fronting  on  Winfield  avenue,  if  the 
"building  line"  be  construed  to  refer  to  that  of  Dalrymple 
avenue,  and  appellant's  contention  be  adopted.  The  bill  does 
not  in  terms  allege  tTiat  the  row  of  houses  was  to  be  built 
within  thirty-five  feet  of  Winfield  avenue,  and  hence  if  that 
was  the  only  restriction  relied  on  there  would  be  no  groimd 
for  relief.  It  does  allege  generally  that  the  houses  will  not 
be  on  lots  fifty  feet  in  width,  but  the  restriction  in  that  par- 
ticular is  "that  said  lot  of  ground  shall  not  be  sub-divided  in 
lots  less  than  fifty  feet  front  on  Winfield  avenue."  The  deea 
filed  with  the  bill  shows  that  Stehrer's  lot  had  150  feet  front 
on  that  avenue,  and  there  is  nothing  to  show  that  there  would 
not  be  a  depth  of  at  least  fifty  feet  from  Dalrymple  avenue 
for  the  block  of  houses  and  yards  attached  to  them.  So  the 
only  restriction  that  can  properly  be  claimed  to  be  for  our 
consideration  is  the  one  in  reference  to  the  cost  of  the  build- 
ing. 

There  have  been  a  number  of  decisions  in  this  State  in 
reference  to  stich  and  other  restrictions.  The  case  of  Thurs- 
ton V.  Minke,  32  Md.  487,  is  a  leading  one  on  the  subject, 
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but  it  was  between  the  original  parties  to  the  covenant,  and 
in  Halle  v.  Newbold,  69  Md.  265,  the  Court  in  speaking  of 
that  case  and  Whitney  v.  Union  R.  Co.,  11  Gray,  359,  and 
Clark  V.  Martin,  49  Pa.  St.  289,  therein  referred  to  with  ap- 
proval, said:  "It  will  be  observed  that  in  each  of  the  cases 
above  cited,  the  grantor  imposed  the  servitude  or  conditions 
upon  the  land  he  sold,  in  favor  of  the  land  that  he  retained. 
In  the  case  at  bar,  the  grantors  imposed  the  condition  upon 
the  land  they  retained  and  in  favor  of  the  land  they  sold. 
But  the  principle  is  the  same  in  both  cases.''  The  covenant 
under  consideration  in  Halle  v.  Newbold  was  by  the  grantors 
"for  themselves,  their  heirs,  executors,  administrators  and 
assigns/  and  the  Court  said :  "When,  therefore,  the  heirs  of 
Caroline  Donaldson"  (the  grantors)  "created  the  easement 
or  servitude  on  their  own  lands,  binding  by  express  words 
their  heirs  and  assigns  in  favor  of  the  land  then  owned  by 
Thomas  Donaldson"  (the  grantee),  "and  by  equally  express 
words  made  the  servitude  attach  to  his  heirs  and  assigns,  such 
covenant  can  be  enforced  by  and  against  any  assignee  with 
notice." 

In  Newbold  v.  Pedbody  Heights  Co.,  70  Md.  493,  the 
Court,  after  quoting  at  some  length  from  Tvlh  v.  Moxhay,  2 
Phillips'  Chancery,  774,  said:  "The  principle  thus  clearly 
stated  has  been  applied  in  a  great  variety  of  cases  of  restrictive 
covenants  and  agreements,  both  in  the  English  and  American 
Courts;  and  they  all  concur  in  holding  that  whoever  pur- 
chases land  upon  which  a  former  vendor  or  lessor  has  im- 
posed an  easement,  charge  or  restriction  in  the  manner  of  its 
use,  such  as  would  be  enforced  by  a  Court  of  Equity  as 
against  his  vendee  or  lessee,  the  party  purchasing  the  land 
with  notice  will  take  it  subject  to  such  easement,  charge  or 
restriction,  however  created."  See  also  Peabody  Heights  Co. 
V.  Willson,  82  Md.  186,  Summers  v.  Beeler,  90  Md.  474, 
Safe  Deposit  Co.  v.  Flaherty,  91  Md.  489,  Dawson  v.  West- 
ern Maryland  R.  R.  Co.,  107  Md.  70,  and  Foreman  v.  Sad- 
ler's Executors,  114  Md.  574,  for  other  cases  in  this  State 
where  the  subject  has  been  considered  and  passed  on. 
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It  will  be  seen  from  an  examination  of  those  cases  that  a 
vendor  may  impose  restrictions  on  land  he  sells  for  the  bene- 
fit of  his  remaining  land  in  such  manner  as  may  be  binding 
on  the  vendee  and  his  assigns,  although  they  are  not  what 
are  strictly  covenants  running  with  land,  and  the  vendor  may 
likewise  impose  burdens  upon  his  remaining  land  for  the 
benefit  of  that  sold  so  that  his  heirs  and  assigns  may  be  bound 
by  the  restrictions.  It  is  not  essential  that  a  tract  be  divided 
into  a  number  of  lots  in  order  that  these  principles  be  applied. 
As  was  said  in  Clark  v.  Martin,  49  Pa.  St.  289,  approved 
by  this  Court  in  Thurston  v.  Minke,  and  Halle  v.  Newbold: 
"It  is  not  because  a  plan  is  deranged  that  the  Court  inter- 
feres, but  because  rights  are  invaded,  or  abotit  to  be ;  and  this 
'  fact  may  exist  in  a  plan  of  two  lots  as  well  as  in  one  of  two 
hundred.  The  plan  often  furnishes  the  proof  of  the  terms 
on  which  sales  were  made,  but  the  fact  of  the  alleged  terms  is 
as  effective  when  proved  by  a  single  deed  as  when  proved  by 
a  plan.'' 

But  it  does  not  necessarily  follow  that,-  because  a  vendor 
has  imposed  restrictions  on  a  lot  sold  by  him,  his  adjoining 
land  is  to  be  subject  to  the  same  restrictions,  or  that  because 
he  binds  himself  personally  by  covenants  in  reference  to  re- 
strictions that  they  are  to  follow  the  land  and  bind  his  heirs 
and  assigns.  As  was  pointed  out  in  Summers  v.  Beeler,  the 
question  is  one  "of  fact  to  be  determined  by  the  intention  of 
the  vendor  and  of  the  purchasers,  and  that  question  must  be 
determined  upon  the  same  rules  of  evidence  as  other  ques- 
tions of  intention."  In  this  case  the  appellant  and  his  gran- 
tors have  manifested  their  intentions  by  inserting  in  the  deed 
covenants  which  were  to  bind  them  respectively.  There  can 
be  no  question  as  to  the  restrictions  intended  to  be  imposed 
on  the  lot  conveyed  to  the  appellant,  and  as  the  deed  includes 
the  burden  assumed  by  the  grantors  for  their  remaining 
property,  we  must  look  to  it  to  ascertain  what  that  was.  The 
covenant  does  not  provide  that  the  grantors  will  use  or  hold 
the  remainder  of  the  property  subject  to  the  same  restrictions 
imposed  on  the  lot  conveyed  to  the  appellant.     There  is 
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nothing  in  it  which  would  have  prohibited  the  grantors  from 
erecting  such  improvements  as  Stehrer  was  about  to  erect. 
If  it  was  intended  to  attach  to  the  land  remaining  in  the 
grantors  the  restrictions,  conditions  and  limitations  imposed 
on  the  lot  conveyed  to  appellant,  surely  it  would  have  been 
so  stated,  but  they  only  covenanted  that  "thej^will  not  grant, 
convey,  assign  or  lease  any  of  the  groimd,"  etc.,  except  under 
and  subject  to  the  aforesaid  restrictions,  etc.  As  the  cove- 
nant does  not  attempt  to  regulate  the  use  of  the  remaining 
property  by  the  grantors,  and  does  not  bind  or  refer  to  their 
heirs  and  assigns,  it  is  not  to  be  presumed  that  it  was  in- 
tended to  include  them.  If  the  land  descended  to  the  heirs 
at  law  of  Simon  under  the  laws  of  Maryland,  it  cannot  be 
said  that  there  was  a  breach  of  the  covenant,  which  only  pro- 
hibited him  from  granting,  conveying,  assigning  or  leasing 
it,  because  he  did  not  make  some  provision  by  which  the  re- 
strictions would  have  been  imposed  on  the  property.  In  a 
word,  unless  the  covenant  had  the  effect  of  causing  the  re- 
strictions to  attach  to  the  land,  or  to  bind  the  heirs  and 
assigns,  the  heirs  at  law  would  not  inherit  it  subject  to  the 
restrictions  and  it  clearly  did  not  have  such  effect.  If  a  cred- 
itor's bill  had  been  filed  to  sell  the  land  for  the  payment  of 
Simon's  debts,  it  could  scarcely  be  said  that  it  would  have 
been  sold  subject  to  those  restrictions.  It  could  not  have 
been,  unless  something  be  read  into  the  covenant  which  the 
parties  did  not  put  there. 

There  are  a  number  of  cases  in  this  State  which  deter- 
mine that  if  it  is  intended  to  bind  heirs  and  assigns  by  such 
restrictions  it  must  be  so  stated,  or  at  least  there  must  be 
enough  in  the  instrument  to  show  that  such  was  the  inten- 
tion. Halle  V.  Newbold,  supra,  Ross  v.  McGee,  98  Md. 
389,  Dawson  v.  W.  M.  R.  R.  Co.,  supra,  Md.  &  Pa.  R. 
R.  Co.  V.  Silver,  110  Md.  510,  and  in  a  covenant  such  as 
this  where  they  were  apparently  deliberately  omitted  we  can- 
not enlarge  the  covenant  by  reading  them  into  it.  As  was 
said  in  Kemp  v.  Bird,  L.  R.  5  Chy.  Div.  974:  "Persons  who 
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are  men  of  business  as  they  are  here  are  able  to  get  protec- 
tion and  advice  and  they  must  make  their  covenants  express 
so  as  to  state  what  they  really  mean  and  they  cannot  get  a 
Court  of  law  or  equity  to  supply  something  which  they  have 
not  stipulated  for,  in  order  to  get  a  benefit  which  is  supposed 
to  have  been  intended."  If  it  was  so  intended,  it  would  have 
been  easy  to  have  so  framed  the  covenant  that  the  restric- 
tions would  have  attached  to  the  remaining  lands  of  the 
grantors,  or  to  have  covenanted  for  their  heirs  and  assigns, 
as  the  grantee  did  in  the  covenant  he  entered  into. 

If  the  appellant  will  be  injured  by  the  erection  of  these 
houses,  and  he  built  his  own  dwelling  supposing  he  would 
have  the  benefit  of  the  restrictions,  it  is  to  be  regretted,  but 
we  must  construe  the  deed  as  we  find  it,  and  are  of  the  opin- 
ion that  the  covenant  of  the  grantors  does  not  entitle  the 
appellant  to  the  relief  sought  by  this  bill,  and  there  is  nothing 
else  in  the  deed  or  the  record  upon  which  he  could  base  his 
claim  for.  relief.  It  will  therefore  be  unnecessary  to  discuss 
other  questions  and  the  decree  will  be  affirmed. 

Decree  affirmed,  the  appellant  to  pay  the  costs. 
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HARRY  K.  BEACHLEY  vs.  THE  ESTATE  OF  HARRY 
L.  BOLLINGER,  Deceased. 

Executor  and  Administrator:  debts  of  decedent;  duty  to  pay; 
personal  liability;  judgments  against  an  administrator;  Or-  ^ 
phans'  Court  no  power  to  enforce.    Commissions.   Pre- 
sumption in  favor  of  lower  Courts.  Decedents* 
estates:  distribution;  widow,  no 
children  surviving. 

It  is  the  duty  of  an  executor  or  an  administrator,  if  he  has 
assets,  to  pay  the  dehts  of  the  decedent  without  delay,  unless 
he  has  good  cause  to  contest  them;  he  enters  into  such  a 
contest  at  his  own  peril  and  becomes  personally  liable  for  the 
costs.  p.  155 

Where  without  probable  cause  an  administrator  resists  pay- 
ment of  a  claim  against  the  decedent's  estate,  an  allowamie 
of  counsel  fees  and  costs  is  improper.  p.  156 

Although  a  creditor  of  a  decedent's  estate  may  recover  judg- 
ment against  the  administrator  personally,  yet  the  Orphans' 
Court  has  no  jurisdiction  in  settling  the  estate  to  enforce  the 
payment  by  the  executor;  the  creditor  must  resort  by  proper 
proceedings  to  other  tribunals  to  assert  whatever  right  he  has. 

p.  157 

It  is  the  duty  of  the  Orphans'  Court  to  fix  and  award  com- 
missions to  the  executor,  even  though  such  commissions  are 
not  claimed.  p.  157 

The  amount  of  commissions  to  be  allowed,  within  the  limits 
fixed  by  law,  is  discretionary  with  the  Orphans'  Court,  and 
from  their  decision  no  appeal  will  lie.  p.  156 

Under  sees.  308  and  309  of  Art.  93  of  the  Code  of  1912,  if  a 
decedent  leaves  a  widow  and  no  infant  child  or  children 
surviving  him,  the  widow  is  entitled  to  an  allowance  of  $75.00, 
or  its  equivalent  in  house  or  kitchen  furniture.  p.  156 

In  the  absence  of  anything  to  the  contrary,  it  is  to  be  assumed 
that  the  Orphans'  Court  in  its  rulings  acted  correctly  and 
according  to  statute.  p.  156 

Decided  December  7th,  1912. 
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Appeal  from  the  Orphans'  Court  of  Washington  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Boyd,  C.  J.,  Briscok^ 
Peabcb,  Bubke,  Thomas,  Pattison  and  Stockbridgb,  JJ. 

Leon  R.  Yourtee  and  Albert  J.  Long,  submitted  a  brief 
for  the  appellant. 

Scott  M.  Wolfinger,  submitted  a  brief  for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

The  amoimt  involved  in  this  appeal  is  trifling.  The  facts 
of  the  case  are  few  and  practically  undisputed.  Those  nec- 
essary to  be  stated  in  order  that  the  questions  presented  may 
be  clearly  understood  are  these:  On  June  13th,  1910,  Harry 
K.  Beachley,  the  appellant,  presented  to  the  Orphans'  Court 
for  Washington  County  an  account  for  $96.20,  properly 
verified  by  his  affidavit,  against  the  estate  of  Harry  L.  Bol- 
linger which  estate  was  in  course  of  administration  in  that 
Court.    This  account  was  duly  passed. 

On  December  12th,  1911,  the  first  and  final  account  of 
Harriet  Bollinger,  the  administratrix  of  Harry  L.  Bollinger, 
was  presented  to  that  Court  and  approved. 

This  accoimt  showed  a  final  settlement  of  the  estate.  The 
claim  of  the  appellant  was  disputed  by  the  administratrix, 
and  was  ignored  in  the  account,  although  the  administratrix 
had  knowledge  of  it  at  the  time  the  account  was  ^passed. 

The  appellant  brought  suit  upon  the  claim  before  a  Justice 
of  the  Peace  against  the  administratrix,  and  recovered  an 
absolute  judgment  against  her  for  the  amount  of  the  claim 
and  costs. 

After  the  judgment  had  been  recovered,  she  filed  a  peti- 
tion in  the  Orphans'  Court  stating  that  the  claim  was  not  a 
valid  one  against  the  estate  of  her  decedent,  and  prayed 
leave  to  appeal  the  case  and  employ  counsel  to  represent  her 
in  the  appeal. 
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The  Court  granted  leave  as  prayed.  The  Circuit  Court, 
upon  the  appeal,  rendered  an  absolute  judgment  against  the 
administratrix  for  the  sum  of  $96.00  and  costs  of  the  suit, 
which  are  shown  by  the  record  to  be  $15.48. 

On  the  19th  day  of  July,  1912,  upon  the  petition  of  the 
administratrix  the  prior  account  was  set  aside  by  the  order 
of  the  Court,  and  the  sum  of  $25.00  was  allowed  Elias  B. 
Hartle  as  a  counsel  fee  in  the  appeal  case  to  be  charged  as 
part  of  the  costs  of  administration,  and  a  new  account  was 
directed  to  be  stated  to  include  the  claim  of  the  appellant. 
On  the  same  day  a  new  and  final  account  was  stated  and 
approved  which  showed  the  estate  to  be  insolvent,  paying  the 
unpreferred  creditors  about  thirteen  cents  on  the  dollar. 

In  the  re-stated  account  the  following  allowances  appear: 

1.  Money  paid  Elias  B.  Hartle,  attorney,  for  services  as 
per  order  of  Court  passed  July  19,  1912,  $25.00. 

2.  Money  paid  costs  in  No.  36,  Appeals,  May  Term,  1912, 
Circuit  Court  for  Washington  County,  $15.48. 

3.  10%  commission  on  $430.20,  $43.02. 

4.  To  the  widow,  the  administratrix,  under  Section  305, 
Article  93,  Code  1904,  $75.00. 

The  balance  remaining  for  distribution  among  the  general 
creditors  of  the  deceased  was  $18.44. 

On  the  26th  of  July,  1912,  the  appellant  filed  a  petition 
asking  the  Court  to  set  aside  its  order  of  July  19,  1912,  by 
which  the  re-stated  account  was  approved,  and  also  to  rescind 
its  order  passed  on  the  same  day  by  which  $25.00  was  al- 
lowed to  Mr.  Hartle  as  part  of  the  costs  of  the  administra- 
tion. He  also  objected  to  the  allowance  of  the  item  of  costs 
adjudged  against  the  administratrix  in  the  appeal  case. 

The  matter  of  the  petition  was  set  for  hearing,  and  afte*- 
argument  the  prayer  of  the  petition  was  denied  by  the  Court 
in  its  order  of  August  13th,  1912,  and  it  was  adjudged  that 
the  petitioner  pay  the  costs,  and  from  this  order  he  has 
appealed.  No  order  of  the  Circuit  Court  which  tried  tin- 
appeal  case  was  produced  by  the  administratrix  certifying 
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that  there  were  probable  grounds  for  resisting  the  plaintiff's 
claim. 

Upon  this  state  of  facts  two  questions  are  presented  for 
decision:  First.  Were  the  allowances  of  twenty-five  dollars 
to  Mr.  Hartle  as  counsel  and  $15.48,  the  co6ts  in  the  appeal 
case,  proper  allowances  as  cost  of  administration  imder  the 
circumstances  stated?  Second.  Were  the  allowances  of  ten 
per  cent,  to  the  administratrix,  and  $75.00  to  her,  as  the 
widow  of  the  deceased,  proper  ?  The  first  of  these  questions 
must  be  answered  in  the  negative,  and  the  second  in  the 
affirmative. 

It  is  provided  by  Section  104,  Article  93,  Code  1912,  as 
follows :  ^^Executors  and  administrators,  shall  have  full  power 
to  commence  and  prosecute  any  personal  action  whatever,  at 
law  or  in  equity,  which  the  testator  or  intestate  might  have 
commenced  and  prosecuted,  except  actions  of  slander;  and 
they  shall  be  liable  to  be  sued  in  any  Court  of  law  or  equity, 
in  any  action  (except  for  slander  and  injuries  to  the  person) 
which  might  have  been  maintained  against  the  deceased ;  and 
they  shall  be  entitled  to  and  answerable  for  costs  in  the  same 
manner  as  the  deceased  would  have  been,  and  shall  be  allowed 
for  the  same  in  their  accounts,  if  the  Court  awarding  costs 
against  them  shall  certify  that  there  were  proper  grounds 
for  instituting,  prosecuting  or  defending  the  action  on  which 
a  judgment  or  decree  shall  have  been  given  against  them.'' 
This  section  is  a  codification  of  the  Act  of  1798,  Ch.  101,  as 
amended  by  the  acts  of  1861,  Ch.  44,  and  1888,  Ch.  262. 

In  Ferguson  v.  Cappeau,  6  H.  &  J.  395,  Chief  Judge 
BrcHAXAN  said:  "In  England,  costs  are  soemtimes  given 
against  an  executor  or  administrator  plaintiff,  in  his  indi- 
vidual character ;  as  if  he  names  himself  executor  or  admin- 
istrator  in  an  action,  where  he  may  sue  in  his  individual 
capacity;  there  if  he  fails  he  is  personally  liable  for  costs, 
as  in  action  for  trover  and  conversion  after  the  death  of  the 
testator  or  intestate.  But  where  he  is  obliged  to  sue  in  his 
representative  character,  the  judgment  for  costs  is  never  de 
bonis  testatoris,  etc.,  and  the  Act  of  1798,  Ch.  101,  sub-ch. 
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8,  sec.  5,  makes  no  difference  in  the  fonn  of  a  judgment 
against  the  executor  or  administrator  plaintiff,  but  he  is  to 
be  answerable  for  costs  in  the  same  manner  as  the  deceased 
would  have  been,  that  is  in  his  individual  character.  That 
act  does  not  give  a  judgment  de  bonis  testatoris  in  the  case 
of  a  plaintiff  executor  or  administrator,  but  leaves  the  judg- 
ment to  be  entered  de  bonis  propriis,  as  it  is  in  England,  in 
cases  where  a  plaintiff  executor  or  administrator  is  liable  for 
costs,  but  goes  farther  than  the  practice  in  England,  and 
gives  to  the  defendants  in  every  case,  by  extending  that  judg- 
ment de  bonis  propriis  for  costs  against  executors  and  admin- 
istrators, to  all  cases  in  which  they  are  plaintiffs.  And  this 
construction  of  the  Act  is  sustained  by  that  clause  of  the 
same  section,  which  provides  that  executors  and  adminis- 
trators shall  be  allowed  in  their  accounts  for  the  cost  so 
awarded  against  them,  providing  the  Courts  awarding  them 
shall  certify  that  there  were  probable  grounds  for  instituting, 
prosecuting  or  defending  the  suits,  etc.,  for  if  the  judgment 
was  to  be  de  bonis  testatoris  that  clause  would  be  wholly 
nugatory.  And  there  is  no  hardship,  nor  anything  unreason- 
able in  this,  since  at  the  same  time  that  it  prevents  the  waste 
of  the  estates  of  deceased  persons,  in  frivolous  and  vexatious 
suits,  which  executors  and  administrators  might  be  tempted 
to  bring,  if  they  were  exempted  from  all  liability  for  costs, 
affords  them  ample  protection  in  the  authority  given  to  the 
Orphans'  Courts  to  make  them  an  allowance  for  costs  in  set- 
tlement of  their  accounts,  whenever  such  allowance  shall 
appear  to  be  proper." 

In  Bowie,  Exec,  v.  Ghiselin,  30  Md.  553,  it  is  said  that 
"it  is  the  duty  of  an  executor,  if  he  has  assets,  to  pay  the 
debts  of  the  deceased  without  delay,  unless  he  has  good  cause 
to  contest  them ;  he  enters  into  such  contest  at  his  own  peril, 
and  becomes  personally  liable  for  the  costs.  By  the  Code  1860, 
Article  93,  section  105,  a  Court  of  law  or  equity  having 
jurisdiction  over  the  case  is  authorized  to  award  costs  against 
such  executor,  which  he  is  not  entitled  to  have  allowed  to 
him  in  his  administration  account  without  the  certificate  of 
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such  Court  that  there  were  probable  grounds  for  defending 
the  action."  To  the  same  effect  is  DcUrymple  v.  Gamble,  68 
Md.  156.  We  therefore  decide  under  the  authority  of  the 
cases  referred  to  that  the  allowance  of  counsel  fee  and  costs 
was  improperly  made. 

As  to  the  second  question.  Section  5,  Article  93,  Code 
1912,  provides  that  the  amoimt  of  commission  to  be  allowed 
an  administrator  shall  be  at  the  discretion  of  the  Court,  ''not 
under  two  per  cent.,  nor  exceeding  ten  per  cent,  on  the  first 
twenty  thousand  dollars  of  the  estate,  and  on  the  balance  of 
the  estate  not  more  than  two  per  cent." 

In  this  case  the  total  estate  was  $430.20,  and  the  Court 
allowed  the  appellee  ten  per  cent.  This  allowance  being 
within  the  discretionary  jurisdiction  of  the  Court,  its  action 
is  not  subject  to  appeal.  This  Court  said  in  Dalrymple  v. 
Gamble,  supra,  that  "the  question  of  commissions  is  entirely 
in  the  discretion  of  the  Orphans'  Court,  except  so  far  as  it  is 
limited  by  law,  and  no  question  is  presented  of  the  Court's 
transcending  that  limit  in  respect  to  the  allowance." 

As  to  the  allowance  of  $75.00  to  the  appellee,  as  widow  of 
the  decedent.  Section  308  of  Article  93  of  the  Code  1912, 
provides  for  the  allowance  of  $150.00  to  the  widow  of  the 
decedent  out  of  the  personal  estate  remaining  after  the  pay- 
ment of  fimeral  expenses  where  the  deceased  has  left  an 
infant  child  or  children  surviving  him  being  also  the  child 
or  children  of  said  widow ;  and  section  309  of  that  article  is 
as  follows:  "If  the  decedent  leave  a  widow  and  no  infant 
child  or  children  surviving  him,  the  widow  shall  be  in  Wee 
manner  entitled  to  an  allowance  of  $75.00  in  money  or  its 
equivalent  in  household  and  kitchen  furniture  as  provided 
for  in  the  foregoing  section."  In  the  absence  of  anything  to 
the  contrary  we  must  assume  that  the  deceased  left  no  infant 
child  or  children  surviving  him,  and,  therefore,  under  the 
section  quoted  it  was  the  duty  of  the  Court  to  have  made  the 
allowance  of  $75.00  to  the  appellee,  as  widow. 

The  appellant  contends  that  inasmuch  as  the  judgment 
rendered  against  the  administratrix  was  an  absolute  one,  and 
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was,  therefore,  personally  binding  upon  her  it  was  error  in 
the  Court  to  have  allowed  her  commissions  and  the  $75.00  as 
widow. 

The  answer  to  this  contention  is  two-fold.  First,  it  was 
mandatory  upon  the  Orphans'  Court  under  the  section  of  the 
Code  we  have  transcribed  to  have  made  the  allowance  it  did 
to  the  widow,  and  it  was  likewise  mandatory  upon  it  to  have 
fixed  the  amount  of  commissions  the  appellee  should  receive. 
We  said  In  re  Estate  of  Watts,  108  Md.  696 :  "Section  112, 
Art.  81  of  the  Code  1904  imposes  a  tax,  for  the  benefit  of  the 
State,  on  all  commissions  allowed  to  executors  and  adminis- 
trators by  the  Orphans'  Court,  and  Section  113  of  Article 
81  provides  that  the  Orphans'  Court  'shall  fix  such  conmiis- 
sions  in  all  cases  in  which  letters  of  administration  have*  been 
or  may  hereafter  be  granted,  whether  commissions  are 
claimed  by  executors  or  not,"  and  that  the  commissions  so 
fixed  shall  be  subject  to  the  tax  imposed  by  Section  112.  It 
is  therefore  made  the  duty  of  the  Orphans'  Court  to  fix  the 
commissions,  not  onlv  in  cases  where  the  executor  fails  to 
claim  them,  but  'all  cases,'  (not  covered  by  sec.  6  of  Art.  93) 
whether  he  claims  them  or  not,  and  it  is  on  the  commissions 
so  fixed,  and  not  on  the  commissions  claimed  by  the  executor, 
that  the  tax  is  imposed."  Secondly,  conceding  that  the  ap- 
pellee is  personally  liable  to  the  plaintiff  because  of  the  form 
of  the  judgment,  the  Orphans'  Court  had  no  jurisdiction  in 
the  settlement  of  the  estate  of  Harry  L.  Bollinger  to  enforce 
the  payment  of  claims  of  the  appellant  against  his  wife.  He 
must  resort  to  another  tribunal  by  appropriate  proceedings 
to  assert  any  right  he  may  have  against  her. 

Order  reversed,  and  case  remanded,  the 
appellee  to  pay  the  costs  above  and 
below. 


Digitized  by 


Google 


158  WARFIELD  vs.  KEYSER. 

Syllabus.  [119 


S.  DA  VIES  WARFIELD  vs.  H.  IRVINE  KEYSER  axd 

REDMOND  C.  STEWART,  Administbatobs  of 

Henry  B.  Keyseb,  Deceasei). 

Estoppel,   Contracts :  preliminary  drafts;  unsigned;  not  admis- 
sible in  evidence. 

In  a  suit  involving  a  contract,  preliminary  drafts  of  the  con- 
tract that  were  not  signed  or  entered  into,  were  not  admis- 
sible in  evidence;  from  them  the  jury  might  draw  unwar- 
ranted inferences.  p.  166 

B.  and  W.,  officers  of  a  corporation,  signed  individually  some 
notes  executed  by  the  corporation,  in  order  to  have  them 
discounted;  subsequently  certain  parties,  including  the  said 
B.  and  W.,  agreed  to  advance  sums  proportionate  to  their 
holdings  of  stock  to  form  a  fund  sufficient  to  pay  oflF  all  the 
company^s  debts ;  when  such  subscriptions  matured  and 
became  due,  B.'s  father,  K.,  was  representing  him  and  acting 
in  his  place,  and  W.  collected  from  him  B.'s  contribution  to 
said  fund,  but  did  not  tell  him  of  B.'s  liability  on  the  notes. 
The  notes  signed  by  B.  and  W.,  not  being  paid  at  maturity, 
were  paid  by  W.,  and  in  a  suit  by  him  against  B.'s  admin- 
istrator for  his  proportionate  share  of  the  notes,  it  was  held, 
that  no  principle  of  estoppel  prevented  W:  from  recovering 
B.'s  proportion  for  his  liability  on  the  notes,  merely  because, 
when  W.  had  solicited  K.  for  B.'s  share  of  the  subscription 
to  the  fund  for  the  corporation,  he  had  not  informed  K.  as  to 
B.'s  liability  on  the  notes.  p.  167 

The  fact  that  B.  at  the  time  of  making  the  notes  knew  or  sus- 
pected that  the  corporation  was  insolvent,  and  did  not  so 
inform  W.,  who  was  unaware  of  the  fact,  would  not  have 
estopped  B.  from  relying  on  any  other  defense  that  he  might 
have  had.  p.  172 

The  president  of  a  corporation  personally  promised  another 
officer  that  if  the  latter  joined  him  in  personally  signing 
certain  notes  to  be  discounted  by  the  corporation,  certain 
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debts  due  the  corporation  by  the  B.  &  O.  E.  E.  would,  when 
collected,  be  applied  to  the  payment  of  one  of  the  notes.  The 
notes,  not  being  paid  by  the  corporation,  were  paid  by  the 
president,  and  in  a  suit  by  him  against  the  estate  of  the  other 
officer  for  his  contribution,  it  was  held,  that  the  failure  of 
the  corporation  to  apply  to  such  notes  the  collections  made 
from  the  B.  &  O.  E.  E.  did  not  operate  as  an  estoppel  to  pre- 
vent his  recovery  for  the  contribution  due  on  the  notes. 

pp.  170, 171 

Decided  December  12th,  1912. 

Appeal  from  the  Superior  Court  of  Baltimore  City  (Dob- 
LEB,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  following  are  the  prayers  that  were  offered  and  the 
ruling  of  the  trial  Court  thereon : 

Plaintiff's  First  Prayer, — The  Court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  the  defendant, 
Henry  B.  Keyser,  on  the  31st  day  of  July,  1896,  being 
treasurer  of  the  Maryland  Manufacturing  and  Construction 
Company,  and  in  charge  of  the  financial  affairs  of  that  com- 
pany, presented  to  the  witness  Thomas,  as  President  of  the 
Merchants'  Bank  of  Baltimore,  the  two  notes  offered  in  evi- 
dence, and  that  said  Thomas  said  that  he  would  not  discount 
said  notes  unless  they  were  endorsed  by  the  plaintiff  War- 
field  and  the  defendant  Keyser,  and  that  the  defendant  then 
took  said  notes  to  said  plaintiff  and  reported  to  him  what  said 
Thomas  had  said,  and  said  plaintiff  and  said  defendant  then 
wrote  their  respective  names  upon  the  back  of  each  of  said 
notes,  and  that  there  was  no  other  agreement,  contract  or 
nnderstanding,  or  intention  between  said  plaintiff  and  said 
defendant  at  that  time,  and  that  said  defendant  thereupon 
lock  said  notes  immediately  back  to  said  Thoma.^,  and  they 
were  discounted  by  the  bank  for  the  credit  of  said  -Maryland 
Manufacturing  and  Construction  Company,  and  shall  fur- 
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ther  find  that  the  said  plaintiff  has  made  the  payments  testi- 
fied to  by  him  on  account  of  said  notes  on  the  dates  so  testi- 
fied to,  and  that  no  payment  has  been  made  by  said  defcnvl- 
ant  on  account  of  either  of  said  notes,  and  shall  further  find 
that  the  advance  made  by  said  H.  Irvine  Keyser  in  what  has 
been  called  the  bicycle  trust,  was  advanced  by  said  H.  Irvine 
Keyser  personally  and  not  as  the  representative  of  Henry 
B.  Keyser,  or  because  of  his  holding  stock  in  the  company, 
then  the  plaintiff  is  entitled  to  recover  the  half  of  each  pay- 
ment made  by  him  except  that  made  on  April  1st,  1899,  to 
wit,  one-half  of  the  sum  of  twenty-five  hundred  dollars  paid 
on  December  31st,  1900,  one-half  the  sum  of  $672.68  paid 
on  December  27th,  1902,  and  one-half  the  sum  of  twenty-five 
hundred  dollars  paid  on  December  27th,  1902,  without  re- 
gard to  anything  that  may  or  may  not  have  been  said  by  the 
plaintiff  Warfield  in  his  negotiations  with  said  H.  Irvine 
Keyser  in  securing  said  advance.    (Oranted.) 

Plainiiff's  Second  Prayer. — Even  if  the  jury  shall  find 
from  the  evidence  that  when  Henry  B.  Keyser  executed  the 
notes  on  July  31st,  1896,  there  was  an  account  with  The 
Baltimore  and  Ohio  Railroad  Company  and  that  it  was 
agreed  between  Keyser  and  Warfield  that  one  of  the  notes 
should  be  paid  from  said  account  as  stated  in  defendant's  2nd 
prayer,  yet  if  they  further  find  that  when  the  notes  were 
executed  Keyser,  as  Treasurer,  had  reason  to  suspect  that  the 
company  was  insolvent,  and  Warfield  did  not,  and  that  Key- 
ser did  not  so  inform  him,  and  that  before  any  payments 
were  made  by  the  said  The  Baltimore  and  Ohio  Railroad 
Company,  it  was  disclosed  that  the  company  had  been  so 
insolvent,  then  the  failure  of  Warfield  \o  apply  the  money  so 
received  to  the  payment  of  either  of  said  notes  would  not 
relieve  Keyser  from  his  liability  on  either  of  said  notes. 
(Refused.) 

Defendants'  First  Prayer. — The  jury  is  instructed  that 
inasmuch  as  the  payment  claimed  by  the  plaintiff  of  $412.60 
ah  of  April  1,  1899,  was  made  more  than  three  years  before 
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tbis  suit  was  brought  and  there  is  no  evidence  of  any  new 
promise  by  the  said  Henry  B.  Keyser  or  the  defendants,  the 
plaintiff  cannot  recover  for  that  item.     (Conceded.) 

Defendants*  Second  Prayer. — ^If  the  jury  believe  that  on 
the  morning  of  July  31,  1896,  the  late  Henry  B.  Keyser 
called  at  the  office  of  the  Maryland  Manufacturing  and  Con- 
struction Company,  in  answer  to  a  note  from  the  plaintiff 
Warfield,  asking  him  to  call,  and  was  then  told  they  must 
discount  the  note  at  the  bank  for  $5,000.00,  and  that  it  hav- 
ing been  ascertained  that  the  bank  would  not  discount  the 
note  unless  it  was  indorsed  by  the  said  Warfield  and  the 
said  Keyser,  after  some  contention  as  stated  by  the 
said  Keyser,  it  was  agreed  between  the  said  Warfield  and 
the  said  Keyser  that  the  amount  to  be  discounted  should  be 
represented  by  two  notes  of  $2,500.00  each  made  by  the  con- 
struction company,  and  that  one  of  them  should  be  paid 
from  the  money  received  from  the  Baltimore  and  Ohio  Rail- 
road as  testified  by  the  said  Henry  B.  Keyser,  and  thereupon 
the  said  Keyser  indorsed  said  notes. 

And  if  they  further  find  that  said  Warfield  continued  to 
be  the  President  of  said  Construction  Company,  and  that  the 
said  company  in  fact  did  receive  from  the  said  Baltimore 
and  Ohio-  Railroad  Company  the  payments  between  January 
28th,  1897  and  October  31st,  1897,  both  dates  inclusive, 
amounting  to  $8,234.12,  then  they  are  instructed  that  said 
Henry  B.  Keyser  was  entitled  to  have  one  of  the  said  notes 
on  which  he  was  endorser  paid  out  of  said  sum  of  $8,234.12, 
thus  leaving  him  responsible,  if  at  all,  for  one-half  of  the 
other  note  with  interest  thereon. 

And  if  they  find  that  said  Warfield  as  President  of  said 
Construction  Company  failed  to  apply  such  portion  of  said 
sum  of  $8,234.12,  so  received  from  said  Baltimore  and  Ohio 
Railroad  Company  as  was  sufficient  to  pay  one  of  said  notes, 
then  they  are  instructed  that  said  Warfield  is  only  entitled  to 
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recover  one-half  of  the  following  items  of  the  account  on 
which  this  suit  is  brought,  namely: 

Dec.  27, 1902— one-half  of $2,500.00     $1,250.00 

Dec.  27, 1902— one-half  of 336.34  168.17 

Apr.  24, 1912 — interest  on 1,250.00 

168.17 


$1,418.17 
($1,418.17)  from  Dec.  27--02  to  this  date. 

{Qnmted.) 

Defendants'  Third  Prayer. — If  the  jury  find  that  after  the 
two  notes  for  $2,500.00  each  were  discounted  with  the  names 
of  Warfield  and  Henry  B.  Keyser  on  the  backs  of  them,  and 
while  said  Warfield  was  President  of  the  Maryland  Manu- 
facturing and  Construction  Company,  said  Warfield  went  to 
the  house  of  H.  Irvine  Keyser  (the  father  of  said  Henry  B. 
Keyser)  and  solicited  him  to  make  an  advance  of  money  to 
the  said  Construction  Company,  in  the  form  of  what  has  been 
called  the  bicycle  trust,  and  told  the  said  H.  Irvine  Keyset 
that  the  advance  proposed  to  be  made  in  that  form  would 
liquidate  the  debts  of  the  Construction  Company. 

And  if  they  find  and  believe  that  it  was  arranged  that  the 
stockholders  of  said  Construction  Company  should  make  such 
advances  in  the  proportion  of  theit  respective  holdings  of 
stock  in  said  Construction  Company — and  that  said  Warfield 
did  not  tell  the  said  H.  Irvine  Keyser  that  his  son  Henry  B, 
Keysfer  was  already  liable  to  pay  $5,000.00  on  account  of  said 
company,  and  that  said  H.  Irvine  Keyser  did  not  know  of 
said  liability  and  on  said  assurances  given  by  said  Warfield 
(if  they  shall  find  that  they  were  so  given)  and  on  the  plan 
proposed  in  the  name  of  and  on  behalf  of  his  son  Henry  B. 
Keyser  did  advance  to  said  Construction  Company  the  sum 
of  $6,370.00  or  thereabout,  as  the  proportionate  part  of  the 
advance  to  be  made  by  said  Henry  B.  Keyser,  and  that  said 
$6,370.00  was  totally  lost,  then  they  are  instructed  that  said 
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plaintiff  is  estopped  to  claim  the  payment  against  the  defend- 
ant set  out  in  the  statement  on  which  this  suit  is  brought. 
(Chranted.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Peabce,  Burke,  Thomas,  Pattison  and  Stockbridoe,  JJ, 

W.  Irvine  Cross,  for  the  appellant. 

Randolph  Barton,  Jr.,  (with  whom  was  Redmond  C.  Stew- 
art on  the  brief),  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  the  third  time  this  case  has  been  before  us — the 
previous  appeals  being  reported  in  100  Md.  72  and  103  Md. 
161.  The  present  appellant  was  appellee  in  each  of  those 
appeals,  and  although  he  recovered  a  judgment  at  the  last 
trial  it  was  for  a  less  amount  than  he  contends  he  was  en- 
titled to.  There  are  two  bills  of  exception — the  first  present- 
ing the  ruling  on  the  admissibility  of  evidence,  and  the  sec- 
ond including  the  rulings  on  the  prayers. 

The  appellant  was  the  president  and  Henry  B.  Keyser  was 
the  treasurer  of  the  Maryland  Manufacturing  and  Construc- 
tion Company — a  corporation  engaged  in  the  manufacture 
and  sale  of  bicycles.  The  company  needed  funds  and  two  of 
its  notes  for  $2,500.00  each  were  discounted  by  the  Mer- 
chants National  Bank,  after  the  appellant  and  Mr.  Keyser 
had  signed  their  names  in  blank  on  the  back  of  them.    They 

were  payable  "to  the  order  of ,"  and  the  main 

question  disposed  of  in  100  Md.  was  the  character  of  liabil- 
ity' incurred  by  those  gentlemen,  whether  as  joint  makers 
or  endorsers.  After  the  first  trial  the  defendant  died  and 
his  administrators  were  made  parties  and  at  the  second  trial 
the  defendants  took  the  position  that  Messrs.  Warfield  and 
Keyser  were  either  guarantors  or  endorsers  and  not  joint 
makers.  At  the  trial  now  before  us  for  review  other  defenses 
were  relied  on,  which  will  require  us  to  state  the  facts  more 
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fully  than  would  ordinarily  be  necessary  when  a  case  has 
already  been  in  this  Court. 

The  two  notes  were  dated  July  31st,  1896,  and  have  been 
paid  by  Mr.  Warfield.  He  is  seeking  to  hold  the  estate  ol 
Henry  B.  Keyser  liable  for  one-half  of  the  amount  so  paid 
by  him,  with  the  exception  of  one  payment  which  was  con- 
ceded to  be  barred  by  limitations.  The  testimony  of  Mr. 
Keyser  given  at  the  first  trial  was  in  evidence,  as  was  that 
of  Mr.  Warfield,  and  hence  we  are  not  deprived  of  their 
respective  versions  of  the  transaction  by  reason  of  the  death 
of  Mr.  Keyser,  but  they  contradicted  each  other  as  to  some 
of  the  material  questions.  Mr.  Keyser  testified  that  he  con- 
sented to  become  responsible  on  the  two  notes  on  the  agree- 
ment of  Mr.  Warfield  that  one  of  them  should  be  paid  out  of 
a  sum  of  money  then  due  the  company  by  the  Baltimore  and 
Ohip  Railroad  Company,  and  it  was  shown  at  the  last  trial 
that  the  railroad  company  did  pay  the  Construction  Company 
upwards  of  $8,000  at  different  times,  beginning  with  Janu- 
ary 28th,  1897,  when  it  paid  $1,484.33,  and  paid  the  same 
amount  in  each  of  the  months  of  February  and  March.  Mr. 
Keyser  claimed  that  when  he  signed  the  notes  there  was  due 
by  the  railroad  company  something  over  $2,900.00.  Mr. 
Warfield  positively  denied  that  any  such  agreement  was 
made,  but  said  that  he  and  Mr.  Keyser  signed  their  indi- 
vidual names  on  the  notes  because  Mr.  Thomas,  the  president 
of  the  bank,  refused  to  discount  them  unless  they  made  them- 
selves individually  responsible. 

In  the  latter  part  of  1896,  sometime  after  the  notes  were 
given,  steps  were  taken  to  raise  sufficient  money  to  pay  off 
the  indebtedness  of  the  company,  which  finally  resulted  in 
the  company  agreeing  to  deliver  to  Henry  A.  Parr,  trustee, 
a  number  of  bicycles  for  which  a  certain  sum  was  to  be  paid 
by  the  trustee  (apparently  $25.00  per  bicycle)  and  certain 
stockholders  and  some  others  contributed  to  a  fimd  to  be  used 
by  the  trustee  for  that  purpose,  and  the  trustee  was  to  apply 
the  money  to  the  payment  of  the  debts  of  the  company  and 
distribute  the  surplus  from  the  proceeds  of  sales  made  by 
him  in  proportion  to  the  amoimt  of  the  respective  contribu- 
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tions  to  the  purchase  money.  That  arrangement  is  spoken  of 
in  the  record  as  the  bicycle  trust.  Mr.  H.  Irvine  Keyser, 
the  father  of  Henry  B.  Keyser,  contributed  a  considerable 
sum,  which  the  defendants  contend  was  for  the  benefit  of  his 
son  who  was  the  largest  stockholder  in  the  company.  The 
bicycle  business  in  1897  proved  to  be  disastrous,  and  as  a 
result  the  contributors  lost  instead  of  receiving  a  handsome 
return  for  the  investment,  as  was  expected.  Mr.  Irvine  Key- 
ser contends  that  he  was  induced  by  Mr.  Warfield  to  make 
the  contribution  and  that  he  (Warfield)  told  him  it  would 
enable  the  company  to  pay  ofif  its  indebtedness  but  he  did  not 
tell  him  of  these  notes.  The  third  prayer  of  the  defendants 
granted  by  the  Court  is  based  on  that  transaction,  and  in- 
structed the  jury  that  if  they  foimd  the  facts  set  out  in  it  the 
plaintiff  was  estopped  to  claim  the  payments  against  the 
defendants  set  out  in  the  statement  on  which  the  suit  was 
brought.  The  prayer  will  be  considered  later  but  these  facts 
are  now  referred  to  as  they  reflect  upon  the  first  exception 
which  we  will  now  discuss. 

1.  At  the  close  of  the  plaintiff's  case,  the  defendants 
offered  a  tissue  paper  copy  of  a  paper  which  purported  to  be 
signed  by  Henry  B.  Keyser  and  five  others  individually  and 
by  S.  Davies  Warfield,  President  of  the  Construction  Com- 
pany. It  was  dated  November  23rd,  1896,  and  apparently 
referred  to  what  is  spoken  of  as  the  bicycle  trust.     At  the 

same  time  they  offered  another  paper  dated  on  the  

day  of  October,  1896,  which  purported  to  be  signed  by  Henry 
B.  Keyser,  per  K.,  John  K.  Cowen,  Henry  A.  Parr  and 
Xelson  Perin.  That  paper  states  that  the  undersigned  stock- 
holders, in  order  to  aid  in  carrying  six  hundred  bicycles, 
agreed  to  advance  to  said  company  sums  equal  to  45%  of 
the  par  value  of  their  respective  holdings  of  stock,  receiving 
interest  on  the  sums  advanced  at  the  rate  of  six  per  cent. 
until  paid.  Opposite  the  name  of  Mr.  Keyser  is  "$10,000," 
opposite  that  of  Mr.  Cowen  "$2,000,"  that  of  Mr.  Parr 
"$5,500''  and  of  Mr.  Perin  "$6,000."  The  plaintiff  objected 
to  the  introduction  of  either  of  said  papers,  and  Mr.  Phil- 
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lips  who  was  formerly  secretary  of  the  company,  was  recalled 
as  a  witness.  He  did  not  identify  either  of  the  papers,  but 
on  the  contrary  his  testimony  tended  to  show  that  neither  of 
them  was  the  agreement  finally  entered  into.  The  first  bill 
of  exceptions  states  that  "The  Court  excluded  the  first  or 
tissue  paper  copy,  but  allowed  the  second  paper  to  be  offered 
in  evidence,  in  these  words :  *If  it  is  intended  to  corroborate 
Mr.  Warfield's  statement  in  his  testimony  it  may  go  in  for 
that  purpose.'  "  Just  what  that  means  is  not  shown,  as  the 
defendant  could  have  no  object  in  corroborating  Mr.  War- 
field's  testimony,  and  his  counsel  objected  to  the  paper  being 
admitted. 

It  ia  not  shown  that  that  was  the  agreement  which  was 
fianlly  executed,  but  on  the  contrary  there  is  endorsed  on  the 
back  of  it:  "Original  agreement  in  regard  to  600  wheels. 
Oct.,  1896.  Not  carried  out.  See  subsequent  agreement.'' 
It  is  stated  in  the  record  that  the  "defendants  then  offered 
in  evidence  two  papers  to  prove  that  the  money  paid  to  the 
company  by  H.  Irvine  Keyser  was  contributed  by  the  repre- 
sentative of  Henry  B.  Keyser,"  and  then  follow  the  two 
papers.  But  how  a  paper,  which  in  the  language  endorsed 
upon  it  was  "Not  carried  out,"  and  which  was  not  signed  by 
Mr.  Warfield,  individually  or  as  President  of  the  company, 
and  was  not  the  paper  under  which  the  money  was  advanced 
by  Mr.  Irvine  Keyser,  could  reflect  on  that  question  or  could 
be  admissible  for  any  purpose,  we  confess  our  inability  to  see. 
The  record  does  not  even  show  where  the  paper  came  from. 
The  contents  are  wholly  different  from  those  of  the  tissue 
paper  copy  and  from  the  testimony  in  reference  to  the  agree- 
ment that  was  made,  and  it  was  not  claimed  by  Mr.  Irvine 
Keyser  that  he  advanced  any  money  under  it.  That  it  was 
error  to  admit  it  seems  to  us  clear,  and  we  are  also  of  opinion 
that  it  was  injurious  error.  The  jury  had  the  right  to  sup- 
pose it  was  admitted  for  their  consideration  for  some  pur- 
pose and  there  would  be  great  danger  of  their  drawing  unwar- 
ranted inferences  from  it. 
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2.  We  will  consider  the  third  prayer  of  the  defendants 
in  this  connection,  and  will  request  the  Eeporter  to  insert  it 
in  his  report  of  the  case.  It  concludes  by  instructing  the 
]ury  that  the  plaintiff  is  estopped  to  claim  the  money  sued 
for  if  they  find  the  facts  therein  set  out  We  are  of  the  opin- 
ion that  it  ought  not  to  have  been  granted.  The  defendants' 
theory  is  that  the  money  advanced  by  Mr.  Indne  Keyser 
was  paid  *^in  the  name  of  and  on  behalf  of  his  son,  Henry  B. 
Keyser."  It  certainly  could  not  be  contended  that  the  plain- 
tiff would  be  estopped  from  recovering  from  Henry  B.  Key- 
ser or  his  personal  representatives  if  Mr.  Irvine  Keyser  paid 
§6,370.00  into  the  bicycle  trust  on  his  own  account,  merely 
l>ecause  Mr.  Warfield  did  not  tell  him  of  these  two  notes. 
There  is  no  principle  of  estoppel  known  to  the  law  that  could 
be  used  as  a  defence  to  this  suit  on  that  ground.  And  if  "in 
the  name  of  and  on  behalf  of  his  son"  he  advanced  it  to  the 
construction  company  "as  the  proportionate  part  of  the  ad- 
vance to  be  made  by  said  Henry  B.  Keyser" — in  other  words, 
if  he  was  simply  representing  his  son  and  paying  the  money 
for  him — upon  what  principle  could  the  mere  failure  of  Mr. 
Warfield  to  tell  him  of  the  notes  estop  the  plaintiff  from 
recovery  ?  Henry  B.  Keyser  knew  as  well  as  S.  Davies  War- 
field  that  they  had  endorsed  (we  do  not  use  the  term  in  its 
technical  sense)  the  notes.  He  was  the  Treasurer  of  the 
company,  the  largest  stockholder  and  according  to  the  evi- 
dence had  as  much  if  not  more  opportunity  to  know  the  actual 
condition  of  the  company's  affairs  than  the  plaintiff.  If 
Henry  B.  Keyser  had  died  before  the  transaction  between 
Mr.  Irvine  Keyser  and  the  company,  or  had  been  incapable 
of  attending  to  business,  there  might  have  been  some  reason 
for  Mr.  Warfield  telling  Mr.  Keyser  of  the  notes — although 
we  do  not  want  to  be  understood  as  conceding  that  he  would 
then  have  been  estopped  from  recovery  merely  because  he 
did  not  tell  him  of  them.  He  might  even  then  have  assumed 
that  Mr.  Irvine  Keyser  knew  of  them  or  he  might  not  have 
had  any  reason  to  suppose  that  the  latter's  contributions  to 
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the  bicycle  fund  would  have  been  affected  by  his  knowledge 
of  the  notes.  The  prayer  does  not  submit  to  the  jury  to  find 
whether  the  information  was  intentionally  or  fraudulently 
withheld  from  Mr.  Keyser.  If  Warfield  had  been  requested 
to  state  the  liabilities  of  the  company  and  had  concealed 
these  notes  or  omitted  them  from  a  list  of  the  debts,  it  might 
have  pres^ited  a  different  question;  but  as  it  is,  he  might 
well  have  assumed  that  Mr.  Keyser  as  a  business  man  would 
not  pay  out  $6,370.00  without  knowing  the  actual  condition 
of  the  company — especially  as  his  son  was  the  Treasurer  of 
the  company  and  presumably  knew  its  financial  condition. 
But,  as  we  have  said,  the  son  was  living  and  he  was  not 
mentally  deficient  and  certainly  knew  that  he  had  endorsed 
the  notes,  and  there  could  have  been  no  possible  reason  for 
Warfield  making  any  special  reference  to  them  in  order  to 
inform  Mr.  Keyser.  If  Mr,  Keyser  was  acting  for  his  son, 
as  he  claims  was  the  case,  then  he  was  acting  for  one  who 
knew  as  much  about  the  notes  as  Warfield  did,  and  neither  the 
son  nor  his  estate  could  escape  payment  of  his  share  of  the 
notes  because  Warfield  did  not  tell  his  representative  what 
he  himself  knew  and  what  he  was  certainly  as  much  under 
obligation  to  teH  his  representative  as  Warfield  was. 

It  was  su^ested  that  this  prayer  was  not  material  because 
tlie  verdict  was  for  the  precise  sum  (with  interest)  named 
in  the  second  prayer,  and  therefore  there  was  no  injurious 
error  in  granting  it  But  the  difficulty  about  that  is  that  we 
can  not  shut  our  eyes  to  the  well-known  fact  that  jurors  are 
often  induced  to  consent  to  a  verdict  which  they  are  not  alto- 
gether satisfied  with  by  reason  of  something  in  the  case  which 
aflfects  their  judgment  in  reference  to  the  particular  matter 
they  differ  about.  Some  of  them  might  have  been  influenced 
to  find  the  verdict  they  did  by  reason  of  that  prayer.  It  is 
undoubtedly  true  that  many  verdicts  are  reached  by  com- 
promise, and  in  a  case  like  this  if  some  thought  that  under 
the  third  prayer  the  plaintiff  was  not  entitled  to  recover  at 
all,  and  others  thought  he  was,  they  might  have  compromised 
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by  rendering  a  verdict  under  the  second  prayer,  which  only 
allowed  one-half  of  the  plaintiffs  claim. 

3.  The  defendant's  second  prayer  presents  a  somewhat 
novel  question.  We  will  request  the  Reporter  to  publish  it 
in  full,  but  some  of  the  material  facts  submitted  by  it  are 
that  "after  some  contention  as  stated  by  the  said  Keyser,  it 
was  agreed  between  the  said  Warfield  and  the  said  Keyser 
that  the  amount  to  be  discounted  should  be  represented  by 
two  notes  of  $2,500.00  each  made  by  the  Contruction  Com- 
pany, and  that  one  of  them  should  be  paid  from  the  money 
received  from  the  Baltimore  and  Ohio  Railroad  as  testified 
by  the  said  Henry  B.  Keyser,  and  thereupon  the  said  Keyser 
endorsed  said  notes."  It  then  left  to  the  jury  to  find  whether 
Warfield  continued  to  be  the  president  and  whether  the  com- 
pany did  receive  from  the  railroads  company  payments  be- 
tween January  28th,  1897,  and  October  31st,  1897,  amoimt- 
ing  to  $8,234.12,  and  added  "then  they  are  instructed  that 
said  Henry  B.  Keyser  was  entitled  to  have  one  of  the  said 
notes  on  which  he  was  endorser  paid  out  of  the  $8,234.12," 
"and  if  they  find  that  said  Warfield  as  president  of  said  Con- 
struction Company  failed  to  apply  such  portion  of  said  sum 
of  $8,234.12  so  received  from  the  Baltimore  and  Ohio  Rail- 
road Company  as  was  sufficient  to  pay  one  of  said  notes,  then 
they  are  instructed  that  said  Warfield  is  only  entitled  to  re- 
cover one-half  of  the  following  items  of  the  account  on  which 
this  suit  is  brought"  It  then  sets  out  those  items  and  one- 
half  of  them. 

It  must  be  remembered  that  at  the  time  the  two  notes 
were  given  Warfield  was  president  and  Keyser  was  treasurer 
of  the  company  and  indeed  they  so  executed  the  notes  for 
the  company.  According  to  Keyser  he  hestitated  about  be- 
coming personally  responsible  on  the  notes  but  the  bank 
would  not  loan  the  $5,000.00  to  the  company  without  secur- 
ity. He  and  Warfield  according  to  the  facts  submitted  in 
the  prayer  agreed  that  one  of  the,  notes  should  be  paid  out  of 
the  money  the  railroad  company  owed  and  thereupon  Keyser 
endorsed  it.    It  is  not  stated  that  Warfield  agreed  to  see  that 
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it  was  90  paid  and  there  is  nothing  to  show  that  he  was  under 
more  obligation  to  see  that  it  was  so  paid  then  Keyser  was. 
It  does  submit  to  the  jury  to  find  whether  Warfield  continued 
to  be  president,  which  is  a  fact  proven  by  the  record,  but 
there  is  nothing  in  the  prayer,  or  in  the  record,  to  show  that 
Warfield  had  charge  of  the  collection  or  the  payment  of  the 
debts  of  the  company.  On  the  contrary  the  testimony  is  that 
those  were  the  duties  of  the  treasurer,  and  after  Keyser  ceased 
to  act  as  treasurer  Mr.  Phillips  had  charge  of  the  financial 
affairs  of  the  company.  Keyser  knew  that  Warfield  was 
then  postmaster  of  the  City  of  Baltimore  and  was  not  devot- 
ing all  of  his  time  to  this  company  and  he  was  not  ignorant 
of  Warfield's  powers  and  duties  for  he  was  also  an  officer  and 
was  the  largest  stockholder  of  the  company.  The  mere  fact 
that  Warfield  as  president  of  the  company  'Jailed  to  apply 
such  portion  of  said  sum  of  $8,234.12  so  received  from  said 
Baltimore  and  Ohio  Railroad  Company  as  was  sufficient  to 
pay  one  of  said  notes"  certainly  could  not  make  him  liable 
to  Keyser  or  prevent  his  recovery.  There  is  nothing  in  the 
record  to  show  that  he  had  charge  of  the  fund  or  had  the 
power  to  apply  it  to  the  payment  of  this  note.  If  there  was 
such  an  agreement  by  Warfield  it  was  as  president  of  the 
company,  for  he  could  not  as  an  individual  have  bound  the 
company  and  Keyser  in  dealing  with  him  as  each  knew  that 
circumstances  might  arise  which  would  prevent  the  note 
being  paid  out  of  that  fund  which  Warfield  could  not  con- 
trol. If  it  was  ascertained  by  the  time  the  railroad  company 
made  the  payments  that  the  construction  company  was  insol- 
vent the  question  would  at  once  have  arisen  as  to  whether  the 
note  on  which  these  two  officers  were  sureties  could  have 
been  paid  to  the  detriment  of  other  creditors,  under  the  prin- 
ciples announced  in  James  Cla/rk  Co.  v.  Colton,  91  Md.  195, 
and  if  it  had  been  paid  Keyser  and  Warfield  would  not  have 
been  relieved  of  liability  if  the  payment  amounted  to  such  h 
preference  as  would  be  prohibited  under  the  rule  of  law 
announced  in  that  case.  The  prayer  therefore  does  not  go 
far  enough,  for  the  mere  fact  that  Warfield  as  president 
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failed  to  apply  some  of  that  money  to  one  of  these  notes 
would  not  prevent  him  from  recovering  Keyser's  share  of 
what  he  had  paid  on  them.  If  his  failure  to  pay  was  owing 
to  some  act  of  his  another  question  might  arise  but  Keyser 
did  not  testify  that'  Warfield  guaranteed  that  the  money 
should  be  so  applied  or  made  himself  individually  responsi- 
ble if  it  was  not.  Keyser  could  have  brought  the  agreement 
to  the  attention  of  the  directors  or  to  the  new  treasurer  as 
well  as  Warfield  could.  They  were  equally  interested  in 
having  the  notes  paid  and  there  are  not  enough  facts  stated 
in  this  prayer  to  relieve  Keyser  from  the  liability  which  the 
law  imposes  on  one  joint  maker  of  a  note  to  another  who 
pays  it.  We  are  of  opinion  that  that  prayer  should  have 
been  rejected. 

We  have  not  referred  to  the  fact  that  the  second  prayer 
speaks  of  payments  by  the  railroad  company  amounting  to 
$8,234.12  without  submitting  to  the  jury  any  facts  from 
which  they  could  determine  when  the  debts  were  contracted. 
According  to  Mr.  Keyser's  testimony  something  over  $2,900 
was  due  when  the  notes  were  given  and  he  claimed  that  the 
agreement  was  that  the  payment  was  to  be  made  out  of  that 
sum.  He  did  not  say  in  his  testimony  that  it  was  to  be  paid 
out  of  any  other  fund  and  for  aught  that  appears  in  the  rec- 
ord the  whole  of  the  $8,234.12  might  have  been  for  debts 
contracted  after  the  notes  were  given.  Mr.  Irvine  Keyser 
testified  that  he  did  not  know  of  these  notes  until  he  received 
from  the  plaintiff's  attorney  a  letter  dated  December  10th, 
1902.  Apparently  he  was  mistaken  about  that,  as  in  a  letter 
from  Mr.  Parr,  trustee  of  the  bicycle  fund,  to  Mr.  Irvine 
Keyser,  which  was  dated  December  20th,  1897,  and  was 
written  to  give  Mr.  Keyser  information  in  reference  to  that 
fund,  Mr.  Parr  said:  "It  is  my  intention  just  as  soon  as  this 
obligation  of  $4,700.00  (which  had  been  previously  spoken 
of  in  the  letter)  is  discharged  to  then  get  rid  of  the  next 
pressing  claim  of  the  company  which  I  would  regard  as  the 
$5,000.00  endorsed  note  of  the  Merchants  Bank."  That  ap- 
parently referred  to  these  two  notes  which  were  frequently 
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spoken  of  as  the  $5,000.00  loan.  Mr,  Henry  B,  Keyser  was 
then  still  living  and  if  Mr.  Irvine  Kevser  was  his  representa- 
tive he  at  least  knew  that  as  late  as  December  20th,  1897, 
one  of  the  notes  had  not  been  paid  out  of  the  fund  due  from 
the  railroad  company  and  it  was  not  contemplated  that  it 
should  be  paid  out  of  that  fund  but  out  of  the  very  money 
which  Mr.  Irvine  Keyser  and  others  had  contributed  to  pay 
the  debts  of  the  company. 

4.  The  plaintiffs  second  prayer  was  properly  rejected. 
The  part  of  it  that  "when  the  notes  were  executed,  Keyser, 
as  treasurer,  had  reason  to  suspect  that  the  company  was 
insolvent,  and  Warfield  did  not,  and  that  Keyser  did  not  so 
inform  him,"  made  it  objectionable  if  it  was  not  otherwise 
so.  Warfield  as  president  could  have  known  the  condition  of 
the  company  if  he  had  chosen  to  look  into  it,  and  merely 
because  Keyser  had  reason  to  suspect  that  it  was  insolvent, 
and  did  not  inform  the  president  of  his  suspicions  would  not 
have  estopped  Keyser  from  making  the  defense  relied  on  in 
the  second  prayer  if  it  was  in  other  respects  a  valid  defense. 
As  intimated  above  if  the  company  was  insolvent  when  the 
money  was  collected  from  the  railroad  company  then  that 
fact  might  affect  the  question  presented  in  the  defendants' 
second  prayer. 

Although  we  regret  that  this  case  must  be  again  remanded 
for  a  new  trial,  under  our  view  of  the  rulings  of  the  lower 
Court  there  is  no  other  alternative  and  we  must  reverse  the 
judgment 

Judgment  reversed  and  new  trial  awarded, 
the  appellees  to  pay  the  costs. 


Digitized  by 


Google 


STOKEBRAKEK  vs.  LITTLETON.  173 

^id,']  Syllabus. 


J.  ELLSWORTH  STONEBRAKER  vs.  WILLIAM  B. 
LITTLETON. 

Plaintiff's  right  to  recover:  as  of  time  of  filing  suit.     Stock: 

assignment  of — ;  payment  from  dividends 

declared.    Contracts:  construction; 

surrounding  circumstances. 

Interest. 

In  general,  the  right  of  a  plaintiff  to  recover  depends  entirely 
upon  the  right^and  title  which  he  has  at  the  commencement 
of  the  suit,  and  the  non-existence  of  a  cause  of  action  at  that 
time  is  fatal  to  his  right  to  recover  and  may  be  availed  of  by 
a  demurrer.  p.  178 

Where  stock  is  assigned  to  an  assignee  to  be  paid  for  by  the 
application  of  one-half  of  the  dividends  that  are  declared 
from  time  to  time,  and  it  was  agreed  that  until  the  full  pur- 
chase price  is  paid  the  stock  should  be  held  by  the  assignor  as 
collateral  to  be  reassigned  to  the  assignee  when  the  stock  was 
fully  paid,  there  is  no  obligation  upon  the  assignees  to  pay  for 
the  stock  except  in  the  method  provided  for  by  the  contract. 

p.  178 

In  construing  contracts,  courts  may  consider  the  situation  and 
circumstances  of  the  parties  at  the  time  it  was  entered  into.' 

p.  179 

Where  an  employer  conveyed  to  an  employee,  the  manager  of 
the  company,  certain  shares  of  the  capital  stock  of  the  cor- 
poration, with  the  agreement  that  the  stock  should  be  paid 
for  by  the  application  of  one-half  of  the  dividends  as  the 
same  might  be  declared  from  time  to  time,  with  the  provision 
that  additional  payments  might  be  made  at  the  option  of  the 
assignee,  and  that  on  all  payments  made  by  him  interest  at 
the  rate  of  4%  would  be  allowed,  it  was  held,  that  in  consid- 
eration of  all  the  facts  of  the  case  no  interest  was  to  be  paid 
or  be  demandable  ,upon  the  deferred  payments  of  the  pur- 
chase price.  .  p.  179 
Decided  December  7th,  1912. 
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Appeal  from  the  Circuit  Court  for  Washington  County 
(Hendebson  and  Keedy,  JJ.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe^ 
Peabce^  Bukke^  Thomas,  Pattisox  and  Stockbridoe,  JJ. 

Frwnk  0.  Wagaman  and  Heriry  H.  Keedy,  for  the  appel- 
lant 

«/.  A.  Mason,  for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

John  W.  Stonebraker,  of  Washington  County,  owned  and 
operated  a  paper  mill  located  in  that  county,  and  traded 
under  the  name  of  the  Antietam  Paper  Company. 

The  appellee  on  this  record,  William  B.  Littleton,  was 
at  that  time  in  his  employ.  On  the  4th  day  of  March,  1905, 
Stonebraker,  Littleton  and  certain  other  persons  formed  a 
corporation  under  the  name  of  the  Antietam  Paper  Company 
of  Washington  County,  and  on  the  same  day  this  corporation 
purchased  and  took  over  the  paper  mill  and  business  of 
Stonebraker. 

The  record  does  not  show  what  valuation  was  placed  upon 
the  mill  and  its  business ;  but  it  states  that  the  entire  capital 
stock  was  contributed  by  Stonebraker.  The  appellee  was 
anxious  to  own  twenty  shares  of  the  capital  stock  of  the  cor- 
poration, and  Stonebraker  also  desired  that  he  should  own 
that  number  of  shares ;  but  the  appellee  was  not  able  to  pay 
cash  for  the  stock,  and  accordingly  he  and  Stonebraker  en- 
tered into  a  contract  under  seal,  dated  the  4th  day  of  March, 
1905,  providing  for  the  sale  of  twenty  shares  of  stock  to  the 
appellee,  and  fixing  the  method  of  payment  therefor.  The 
contract  recited  the  formation  of  the  corporation,  and  the 
contribution  of  the  entire  capital  stock  by  Stonebraker;  and 
in  consideration  of  the  matters  and  things  to  be  done  by  Lit- 
tleton, Stonebraker  agreed  that  he,  Littleton,  should  have 
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and  receive  twenty  shares  of  capital  stock  of  the  corporation 
of  the  par  value  of  one  thousand  dollars  per  share,  and  for 
M'hich  there  should  be  issued  to  him  certificates  therefor.  The 
contract  then  recited  that  the  appellee  desired  to  secure  Stone- 
braker  in  the  payment  of  twenty  thousand  dollars,  "the  esti- 
mated value  and  worth  to  the  said  William  B.  Littleton  of 
his  said  interest  in  the  said  company."  The  material  provi- 
sions of  said  agreement  are  here  transcribed : 

1st.  That  the  said  William  B.  Littleton  shall  have  and 
receive  twenty  shares  of  stock  in  the  said  Antietam  Paper 
Company  of  Washington  County  and  that  certificates  there- 
for shall  be  issued  to  him. 

2nd.  That  the  said  William  B.  Littleton  hereby  acknowl- 
edges himself  to  be  indebted  unto  the  said  John  W.  Stone- 
braker  in  the  sum  of  twenty  thousand  dollars  by  reason  of 
the  ownership  by  him  of  said  stock,  which  he  promises  and 
agrees  to  pay  to  the  said  John  W.  Stonebraker,  from  and 
out  of  the  dividends  which  may  from  time  to  tim^  he  declared 
to  hitn  on  said  stock,  he  agreeing  that  at  least  one-half  of 
the  dividends  declared  to  him  thereon  in  each  and  every 
year  shall  be  paid  to  the  said  John  W.  Stonebraker,  and 
that  the  President  of  said  company  shall  draw  the  check  of 
the  company  therefor  and  make  the  same  payable  to  the 
said  John  W.  Stonebraker,  and  the  amount  thereof  shall  be 
charged  against  the  dividends  declared  to  the  said  William 
B.  Littleton. 

3rd.  That  the  stock  of  the  said  The  Antietam  Paper  Com- 
pany and  the  certificates  therefor  to  be  issued  to  the  said 
William  B.  Littleton,  as  aforesaid,  shall  be  transferred  and 
delivered  by  the  said  William  B.  Littleton  to  the  said  John 
W.  Stonebraker  as  collateral  security  for  the  payment  of  the 
aforesaid  sum  of  twenty  thousand  dollars,  and  shall  so  re- 
main and  be  held  by  the  said  John  W.  Stonebraker  until  the 
payment  by  the  said  William  B.  Littleton  of  said  sum  to 
the  said  John  W.  Stonebraker,  and  thereupon  the  said  stock 
shall  be  reassigned  to  the  said  William  B.  Littleton. 
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3rd  (A).  That  the  said  John  W.  Stonebraker  shall  allow 
to  the  said  William  B.  Littleton,  interest  at  the  rate  of  four 
per  cent,  per  annum  on  all  payments  made  by  him  on  said 
indebtedness,  which  allowance  of  interest  shall  be  credited 
and  allowed  to  him  as  payment  in  the  reduction  of  his  said 
indebtedness. 

4th.  That  the  said  William  B.  Littleton  shall  have  the 
right  to  make  payments  in  such  sums  and  in  such  manner 
as  he  may  desire  in  payment  of  his  said  indebtedness  to  the 
said  John  W.  Stonebraker  in  addition  to  the  pt*yinent  herein 
agreed  by  him  to  be  made. 

5th.  Should  the  said  John  W.  Stonebraker  die  before  the 
said  William  B.  Littleton  shall  have  paid  his  said  indebted- 
ness to  the  said  John  W.  Stonebraker,  the  right  is  hereby 
expressly  given  to  the  said  William  B.  Littleton  to  continue 
Lis  payments  as  hereinbefore  set  out  to  the  executors  or 
administrators  of  the  said  John  W.  Stonebraker,  and  no 
demcmd  shall  be  made  by  said  executors  or  administrators 
for  payment  otherwise  than  as  set  forth  in  the  second  para- 
graph hereof. 

The  stock  was  issued  to  the  appellee,  as  provided  in  the 
third  item  of  the  contract,  and  was  placed  in  the  hands  of 
Stonebraker  as  collateral  security.  Dividends  on  the  stock 
have  been  declared  as  follows : 

July      7th,  1906 5%,  amounting  to  $1,000.00 

March  9th,  1907 5%,  "  «    1,000.00 

June     8th,  1908 5%,  "  "    1,000.00 

July    15th,  1909 4%,  "  «      800.00 

March  7th,  1910 5%,  «  "    1,000.00 

March  6th,  1911 5%,  "  «    1,000.00 

March  4th,  1912 5%,  "  "    1,000.00 

John  W.  Stonebraker  died  in  January,  1908,  and  by  his 
last  will  and  testament,  which  was  duly  admitted  to  pro- 
bate in  the  Orphans'  Court  for  Washington  County,  he  be- 
queathed all  money  due  him  from  the  appellee  for  the  stock 
mentioned  to  his  son,  John  Ellsworth  Stonebraker,  the  appel- 
lant in  this  appeal. 
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Under  an  order  of  the  Orphans'  Court  for  Washington 
County,  the  stock,  which  Stonebraker  held  as  collateral  for 
said  indebtedness,  was  distributed  in  kind  by  the  executors 
of  his  will  to  the  appellant.  One-half  of  the  first  four  annual 
dividends  was  paid  to  John  W.  Stonebraker,  and  the  other 
half  was  paid  to  the  appellee ;  and  one-half  of  the  last  three 
dividends  was  paid  to  the  appellant,  and  the  other  half 
thereof  was  paid  to  the  appellee. 

The  appellant  sued  William  B.  Littleton  in  the  Circuit 
Court  for  Washington  County  to  recover  the  unpaid  balance 
due  on  said  stock  and  the  interest  thereon. 

The  appellee  demurred  to  the  declaration,  which  contained 
one  count  only,  and  which  set  out  in  substance  the  facts  we 
have  stated.  The  Court  sustained  the  demurrer  interposed 
by  the  defendant  to  the  declaration,  and  the  plaintiff  declin- 
ing to  plead  over,  judgment  was  entered  for  the  defendant 
The  appeal  before  us  is  taken  by  the  plaintiff  from  this  judg- 
ment 

The  appeal  presents  two  questions  and  the  determination 
of  each  depends  upon  the  true  construction  of  the  contract 
al)ove  mentioned.  The  questions  are:  First,  Can  the  appel- 
lant recover  the  unpaid  balance  due  on  the  purchase  price 
of  said  stock  ?  Second,  Can  he  recover  the  interest  on  said 
unpaid  balance? 

Reading  from  this  contract  in  the  light  of  well  established 
canons  of  construction,  we  have  no  difficulty  in  holding  that 
l)oth  questions  must  be  answered  in  the  negative.  There 
was  no  serious  contention  made  at  the  hearing  in  this  Court, 
and  we  cannot  see  how  any  could  have  been  made,  that  the 
appellant  was  entitled  to  recover  the  unpaid  balance  due  on 
the  stock.  Mr.  Stonebraker  provided  in  the  agreement  the 
mode  and  manner  in  which  the  stock  should  be  paid  for  by 
the  appellee.  The  payment  was  to  be  made  from  and  out  of 
the  dividends  which  may  from  time  to  time  be  declared  to 
him  on  said  stock — he  agreeing  that  at  least  one-half  of 
each  annual  dividend  should  be  applied  in  pa,>Tnent  of  the 
purchase  price.     Until  the  full  purchase  price  was  paid 

VOL.  119  12 

Digitized  by  VjOOQIC 


178  STONEBRAKER  vs.  LITTLETON. 

Opinion  of  the  Ctourt  [ug 

the  stock  was  to  be  held  by  Mr.  Stonebraker  as  collateral 
security,  and  when  this  was  done  the  fttock  was  to  be  re-as- 
signed to  Littleton.  It  would  appear  to  be  perfectly  man- 
ifest from  the  terms  of  the  agreement  that  there  was  no 
obligation  upon  the  appellee  to  pay  for  the  stock,  except  in 
the  method  provided  by  the  contract.  It  is  not  alleged  that 
the  appellee  had  violated  his  obligation  under  the  agreement 
by  refusing  to  apply  the  part  of  the  annual  dividends  as 
provided  by  the  agreement  to  the  payment  of  the  stock,  and 
being  guilty  of  no  breach  of  the  contract,  no  cause  of  action 
has  accrued  in  respect  to  the  unpaid  balance  due  on  the 
stoci. 

The  general  rule  is  that  the  right  of  the  plaintiff  to 
recover  depends  entirely  upon  the  right  and  title  which  he 
has  at  the  commencement  of  the  suit,  and  the  non-existence 
of  a  cause  of  action  at  that  time  is  fatal  to  his  right  to 
recover,  and  this  defect  is  one  which  mav  be  availed  of  bv 
demurrer.  Wadley  v.  Jones,  55  Ga.  329 ;  Robinson  v.  Bur- 
leigh, 5  N".  H.  225;  Dean  v.  Metropolitan  El  Ry.  Co.,  119 
N".  Y.  540;  Iselin  v.  Simov,  62  Minn.  128;  Millet  v.  Hay- 
ford,  1  Wis.  401.       ^ 

Upon  the  second  question  presented,  the  contention  of 
the  appellant  is  that  it  was  the  intention  of  the  parties 
to  the  agreement  that  the  appellee  should  pay  interest  on 
the  twenty  thousand  dollars,  the  estimated  value  of  the 
stock  to  him,  and  that  therefore  the  appellant  is  entitled  to 
recover  interest  on  the  unpaid  balance  of  the  estimated  value 
of  the  stock. 

We  discover  nothing  in  the  agreement,  or  the  circum- 
stances under  which  it  was  made  to  support  this  contention. 
The  agreement  does  not  provide  for  the  payment  of  interest 
by  the  appellee,  although  it  shows  that  the  question  of 
interest  was  considered  by  the  parties. 

Item  3A  and  Item  4  permitted  the  appellee  to  make  addi- 
tional pajncnents  on  the  stock  in  such  sums  and  in  such 
manner  as  he  might  desire,  and  Mr.  Stonebraker  expressly 
charged  himself  with  the  payment  of  interest  at  the  rate  of 
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four  per  cent,  on  any  and  all  payments  made  by  the  appellee 
on  his  indebtedness.  Under  these  circumstances  had  it  been 
the  intention  of  Mr.  Stonebraker  to  charge  the  appellee  with 
payment  of  interest  it  is  reasonable  to  conclude  that  he 
would  hare  so  provided  in  the  agreement. 

To  read  into  the  contract  by  construction,  as  contended 
for  by  the  appellant,  an  obligation  on  the  appellee  to  pay 
interest  on  so  large  a  simi  of  money  might  result  in  disas- 
trous consequences  to  him,  and  this  fact  it  is  reasonable  to 
assume  was  in  contemplation  of  the  parties  at  the  time  the 
contract  was  made. 

The  ability  of  the  corporation  to  pay  dividends  depended 
upon  a  variety  of  circumstances.     The  conditions  of  the 
market,  the  cost  of  production,  the  quality  of  work,  etc. 
The  success  of  the  enterprise  was  largely  dependent  upon 
eflScient  management,  and  the  ability,  skill  and  fidelity  of 
the  men  in  charge.    If  in  consequence  of  inefficient  manage- 
ment, or  other  causes  no  dividends,  or  small  dividends  were 
paid,  or  the  operations  of  the  company  suspended,  or  the 
corporation  should  fail  and  be  dissolved,  the  situation  of 
the  appellee  would  be  deplorable  indeed  if  he  were  chai^e- 
able  with  the  pajnient  of  interest  on  so  large  a  sum.     It 
might  soon  result  in  irretrievable  financial  ruin  to  him.   The 
appellee  was  in  the  employ  of  Mr.  Stonebraker  at  the  time 
the  corporation  was  formed,  and  upon  the  assumption  that 
he  was  an  experienced,  faithful  and  skilled  man  in  the  busi- 
ness it  was  organized  to  conduct,  it  is  easily  understood  why 
Mr.  Stonebraker  should  want  him  to  acquire  a  personal  inter- 
est in   the  company,  and  to  make  it  possible  for  him  to 
acquire  such  an  interest  upon  favorable  terms.     The  con 
struction  placed  upon  the  agreement  by  the  trial  Court  was, 
in  our  opinion,  correct,  and,  therefore,  the  judgment  will  be 
affirmed. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs  above  and  helow. 
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SAMUEL  S.  HOULTOX  vs.  MARY  C.  HOULTOX. 

Deeds:  in  escrow  for  the  benefit  of  the  grantee;  effect  of — / 

enrollment,  effect  of — ;  presumption  of  acceptance. 

Deeds  of  trust;  misapprehension  of  grantor; 

bill  to  set  aside;  failure  of  proof. 

After  a  grantor  has  executed,  acknowledged  and  delivered  a 
deed  to  a  third  person  for  the  grantee,  the  conveyance  is  com- 
plete and  title  passes,  although  the  grantee  may  be  ignorant 
of  the  fact  of  the  delivery  of  the  deed  to  another  for  his 
benefit.  p.  184 

Execution,  acknowledgment  and  enrollment  of  a  deed  make  it 
obligatory  on  a  grantor,  and  an  enrollment  is  an  acceptance 
by  all  the  parties  under  it,  unless  the  contrary  be  shown. 

p.  187 

In  general,  the  intention  of  a  grantee  to  accept  a  deed  in  his 
favor  would  be  presumed,  as  the  law  intends  that  a  party  will 
accept  what  is  for  his  benefit.  p.  186 

On  appeal  from  an  order  refusing  to  set  aside  a  deed  of  trust 
made  by  a  husband  in  favor  of  his  wife,  after  delivery  by 
him  to  a  third  party  for  her  and  after  it  was  put  upon  rec- 
ord, it  was  held,  that  there  was  no  sufficient  evidence  in  the 
case  to  support  the  plaintiff's  theory,  that  he  executed  the 
deed  under  a  misapprehension,  or  to  overcome  the  presump- 
tion of  delivery  arising  from  the  execution  and  recording  of 
the  deed.  p.  185 

Decided  January  IJfth,  191 S. 

Appeal    from    the    Circuit    Court    of    Baltimore    City 
(I)awkin.s^  J.j. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peakce,  Bubke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

John  Phelps  (with  whom  was  John  Peirce  Bruns  on  the 
brief),  for  the  appellant. 

Donald  B.  Creery  (with  whom  was  Eugene  0' Dunne  on 
the  brief),  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  on  the  20th  day  of  June, 
1911,  in  the  Circuit  Court  of  Baltimore  City  by  the  plain- 
tiff, against  the  defendants  to  vacate  and  set  aside  a  trust 
deed  dated  the  second  day  of  October,  1909,  executed  by 
the  plaintiff  to  the  defendant,  Mary  C.  Houlton,  his  wife 
as  trustee. 

The  deed  was  recorded  on  the  13th  day  of  November, 
1909,  in  one  of  the  Land  Recx)rd  books  of  Baltimore  City 
and  by  the  deed  the  grantor  conveyed  unto  Mary  C.  Houl- 
ton as  trustee,  certain  property  located  at  Walbrook,  on 
North  avenue  near  Twelfth  street,  BaJtimore,  improved  by 
a  two-story  frame  building  and  an  office  building. 

The  trust  created  by  the  deed  is  as  follows :  In  trust  after 
the  payment  of  all  taxes,  assessments,  public  charges  and 
the  cost  of  insurance  and  maintenance  of  said  property  in 
good  condition,  to  apply  the  net  income,  rents  and  profits 
thereof  to  the  support  of  the  said  Mary  C.  Houlton  for  and 
during  the  term  of  her  natural  life,  or  until  her  second 
marriage,  and  to  the  support,  maintenance  and  education  of 
Samuel  Searley  Houlton,  Junior,  and  of  any  other  child  or 
children  of  the  said  Samuel  S.  Houlton  and  lifarv  C.  Houl- 
ton who  may  be  bom  of  their  marriage  until  they  shall 
severally  arrive  at  the  age  of  twenty-one  years,  and  from 
and  after  the  death  or  second  marriage  of  said  Mary  and 
after  the  arrival  at  the  age  of  twenty-one  years  of  the 
said  Samuel  Searley  Houlton,  Junior,  and  of  the  youngest 
of  all  other  children  aforesaid  of  said  Samuel  and  ^Marv 
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who  may  arrive  at  said  age  of  twenty-one  years,  or  after 
the  death  of  all  of  said  children  under  the  age  of  twenty-one 
years,  in  trust  for  the  said  Samuel  S.  Houlton,  the  grantor 
herein  named,  his  heirs  and  assigns  absolutely. 

The  prayer  of  the  bill  is  that  the  deed  be  vacated  and  set 
aside  for  certain  reasons  stated  in  the  bill  and  the  property 
be  declared  by  a  decree  to  be  the  absolute  property  of  the 
plaintiff,  free  and  discharged  from  the  trust  created  under 
the  deed. 

The  deed  is  asbwiled  upon  several  grounds :  First,  because 
the  grantor  executed  the  deed  under  an  entire  misapprehen- 
sion of  its  provisions  and  under  the  belief  that  it  contained 
a  power  of  revocation  or  an  absolute  reversion  in  fee  of 
the  l^al  estate,  in  case  his  wife  abandoned  him,  instead  of 
a  reversion  in  trust,  on  the  death  or  second  marriage  of 
the  wife,  as  now  contained  in  the  deed.  That  the  absence 
of  the  power  of  revocation  is  fatal  to  the  validity  of  the 
deed  and  that  the  provision  rdating  to  the  reversion  in 
trust  on  the  death  or  second  marriage  of  the  wife  was 
inserted  in  the  deed  without  his  consent  or  authority  and 
contrary  to  his  expressed  wish  and  request  Secondly,  that 
the  deed  after  its  execution  was  left  with  the  grantor's  father 
with  the  understanding  and  direction  that  it  should  not  be 
put  upon  record  until  further  instructions,  but  that  it  was 
subsequently,  on  the  13th  of  November,  1909,  recorded  with- 
out his  knowledge,  consent  or  authority  and  this  being  so 
there  was  no  valid  delivery  of  the  deed,  and.  Thirdly,  because 
the  grantee  refused  to  accept  the  deed  when  tendered  to 
her,  imless  its  provisions  were  changed  and  the  r^istry  of 
the  deed  was  made  without  the  assent  of  the  grantee  and 
against  her  earnest  protest. 

The  defendant,  Mary  C,  Houlton,  as  trustee  and  individ- 
ually answered  the  bill  at  length,  denying  the  main  allega- 
tions upon  which  the  relief  rests,  and  stating  that  it  would 
not  be  to  her  interest,  or  to  the  interest  of  her  child,  to 
consent  that  the  deed  should  be  set  aside. 
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The  answer  avers  that  the  deed  was  prepared  by  Samuel 
C.  Houlton,  the  father  of  the  plaintiiF,  in  accordance  with 
directions  given  him  by  the  son;  that  it  was  determined 
between  them  to  omit  from  the  deed  any  power  of  revocation 
and  the  deed  in  its  present  form  was  prepared  from  instruc- 
tions given  by  the  son  and  was  executed,  acknowledged  and 
delivered  by  the  plaintiff  with  full  knowledge  of  its  character 
and  legal  effect  and  with  the  intention  on  the  part  of  the 
plaintiff  to  make  it  operative;  tliat  the  delay  as  to  the 
registry  of  the  deed  was  due  to  an  oversight  on  the  part 
of  the  father  and  not  because  of  any  instruction  or  under- 
standing to  the  contrary  by  the  plaintiff. 

The  answer  further  avers  that  the  deed  was  recorded  by 
the  authority  and  with  the  consent  of  the  plaintiff  and  the 
propriety  of  the  recording  of  the  same  was  never  questioned 
by  him  for  a  long  period  after  his  learning  of  the  recording 
of  the  same,  more  than  a  year  after  the  time  and  after  the 
knowledge  by  the  plaintiff  of  the  fact,  before  he  was  ever 
heard  to  object  to  the  deed  having  been  recorded. 

The  answer  also  avers,  that  while  it  is  true  that  she  on 
several  occasions  discussed  with  the  plaintiff  the  propriety 
of  attempting  to  set  the  deed  aside,  such  discussions  were  the 
result  of  the  suggestion  of  the  plaintiff  that  it  would  be  for 
their  material  ad.vantage  to  do  so  and  that  on  one  or  more 
occasions  she  permitted  herself  to  be  so  persuaded  by  him 
and  may  have  so  expressed  herself,  but  it  was  done  as  the 
result  of  her  then  belief  in  his  arguments  and  that  upon 
mature  reflection  she  was  not  of  that  opinion  and  never 
co-operated  with  him  in  any  attempt  to  set  the  deed  aside, 
nor  does  she  now  believe  that  it  would  be  to  her  interest 
or  to  the  interest  of  the  said  child,  in  whose  behalf  the 
said  deed  was  made,  to  consent  to  any  cancellation  of  the 
same  and  that  she  would  not  have  a  right  to  do  so. 

A  large  amount  of  testimony,  covering  over  one  hundred 
printed  pages  of  the  record,  was  taken  in  open  Court  and 
after  a  hearing  upon  the  bill,  answers  and  proof,  the  Circuit 
Court  of  Baltimore  without  filing  an  option,  dismissed  the 
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plaintiff's  bill  with  costs  to  the  defendant     And  from  this 
order  an  appeal  has  been  taken. 

It  would  answer  no  useful  purpose  to  set  fordi  here  the 
evidence  in  detail  in  the  record  now  before  us  because  it  is 
both  conflicting  and  contradictory  in  the  essential  facts, 
which  are  necessary  to  be  established  before  there  can  be  a 
recovery  on  the  part  of  tiie  plaintiff. 

There  is  no  evidfflice  to  sustain  the  averments  of  fact,, 
stated  in  the  bill  or  to  meet  the  burden  of  proof  resting 
upon  the  plaintiff,  other  than  his  other  testimony,  and  in 
this  he  is  directly  contradicted  by  the  testimony  of  both  his 
father  and  wife,  upon  the  vital  questions  of  fact 

There  can  be  no  serious  controversy  as  to  the  law  applica- 
ble to  the  facts  of  this  case  when  they  are  once  determined, 
because  it  has  been  settled  by  repeated  decisions  of  this  Court. 

In  Dver  V.  James,  42  Md.  492,  it  is  said,  to  constitute  a 
delivery  of  a  deed,  the  grantor  must  do  som.e  act  putting  it 
beyond  his  power  to  revoke.  The  grantor  must  part  with 
the  possession  of  the  deed,  or  the  right  to  retain  it  It  is  not 
essential  to  prove  a  formal  delivery;  this  may  be  inferred 
from  the  acts  of  the  party  without  words,  or  from  words 
without  acts,  or  from  both  combined.  The  delivery  may  be 
to  a  third  party  for  the  use  of  the  grantee.  Heam  v.  PumeJ.l, 
no  Md.  464;  StetvaH  v.  ReddUt,  3  Md.  67;  Bwrry  v.  Hoff' 
imun,  6  Md.  78. 

In  Clarke  v.  Creswell,  112  Md.  342,  it  was  held,  after  the 
grantor  has  executed,  acknowledged  and  delivered  a  deed  to 
a  third  person  for  the  grantee,  the  conveyance  is  complete 
and  the  title  has  passed,  although  the  grantee  may  be  igno- 
rant of  the  fact  of  delivery  of  the  deed  to  another  for  hh 
benefit. 

In  the  present  case,  according  to  the  weight  of  the  testi- 
mony, the  deed  was  formally  signed,  acknowledged  and  de- 
livered by  the  grantor  to  his  father  for  the  benefit  of  the 
grantee,  with  directions  and  instructions  that  it  be  recorded 
among  the  Land  Records  of  Baltimore  City.  It  was  subse- 
quently recorded  on  the  13th  of  November,  1909,  and  not 
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until  the  20thL  of  June,  1911,  were  these  proceedings  insti- 
tuted to  vacate  it 

The  testimony  of  the  father,  Samuel  C.  Houlton,  who  pre- 
pared the  deed,  is  to  the  effect  that  the  subject  of  the  deed  of 
trust  and  the  provisions  therein  for  the  support  of  his  wife 
and  child,  were  talked  over  between  them,  at  least,  six  months 
before  the  execution  of  the  deed ;  that  the  plaintiff  read  and 
reread  the  deed  before  it  was  signed  and  acknowledged,  and 
thoroughly  understood  its  terms  because  they  were  agreed 
to  at  the  time  and  wel^  his  own  suggestions.  The  deed  was 
executed  before  a  justice  of  the  peace  out  of  his  office,  brought 
back  by  the  grantor,  and  delivered  to  him  to  be  recorded. 
He  then  testified:  "I  remember  distinctly  looking  at  my 
watch  at  the  time,  and  I  remarked  that  it  was  too  late  to  put 
it  on  record  that  day ;  if  it  had  not  been,  it  would  have  been 
recorded  at  once;  it  was  because  the  business  office  was 
closed  that  it  was  not  recorded  just  then." 

He  further  testified,  in  answer  to  the  following  interroga- 
tories: 

Q.  What  did  you  do  with  the  paper,  the  actual  paper  ? 

A.  I  put  it  in  my  pocket  and  took  it  home  with  me  and 
put  it  in  the  drawer,  put  it  in  the  drawer  in  my  room,  and 
11  remained  there  -some  time. 

Q.  Why  did  it  remain  there? 

A.  Simply  for  no  other  reason  than  neglect 

Q.  You  neglected  to  put  it  on  record  ? 

A.  No ;  I  know  of  no  reason  I  had  for  not  putting  it  on 
record ;  I  had  no  reason  for  not  putting  it  on  record. 

Q.  You  had  no  reason  for  not  putting  it  on  record  ? 

A.  No,  no  reason  whatever;  he  asked  it  should  be;  there 
was  no  reason  for  withholding  it 

Q.  Between  the  time  it  was  executed,  which,  according  to 
its  date,  was  the  2nd  of  October,  1909,  and  the  time  of  its 
being  recorded,  as  shown  by  the  paper  to  be  November  13th, 
1909,  was  there  in  that  interim  at  any  time  any  declaration 
<«i  instruction  by  the  plaintiff  to  you  not  to  record  the  paper  ? 
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A.  Positively  not;  I  could  not  possibly  have  failed  to 
remember  anything  of  that  kind. 

There  is  no  sufficient  evidence  in  the  case,  we  think,  to 
support  the  plaintiff's  theory,  that  he  executed  the  deed  of 
trust  under  a  misappr^ension  of  its  provisions,  or  to  over- 
come the  presumption  of  the  delivery  of  the  deed  arising 
from  the  execution  and  recording  thereof.  On  the  contrary, 
in  our  opinion,  the  testimony  of  Mrs.  Houlton  and  Mr.  Sam- 
uel C.  Houlton  establishes  a  sufficient  delivery  of  the  deed 
in  law,  to  transfer  title  after  the  execution  of  the  deed.  9 
A,  and  E.  E.  of  Law  (2nd  Ed.),  154;  Byers  v.  McClmuihwn, 
6  G.  &  J.  250;  Stokes  v.  Detrich,  75  Md.  256;  Renehan  v. 
McAvoy,  116  Md.  S56;McEwenv.  Troost,  1  Sneed  (Tenn.), 
186. 

But  it  is  urged  upon  the  part  of  the  appellant  that  the 
deed  is  invalid  because  the  grantee  refused  to  accept  it  and 
disclaimed  all  interest  under  it. 

The  law  is  well  established  that  acceptance  by  the  grantee 
is  essential  to  the  validity  of  every  deed,  and  the  delivery 
to  be  effectual  requires  an  acceptance  by  the  grantee.  Leppoc 
\.  Bank,  32  Md.  136;  Duer  v.  James,  42  Md.  492;  Renehan 
V.  McAvoy,  116  Md.  356. 

In  Phelps  V.  Phelps,  17  Md.  120,  it  is  said,  the  execution^ 
acknowledgment  and  enrollment  of  a  deed  makes  it  obliga- 
tory on  the  grantors,  and  one  enrollment  is  an  acceptance  by 
all  the  parties  claiming  under  it,  unless  the  contrary  be 
phown.  Hutchms  v.  Dixon,  11  Md.  29;  Stokes  v.  Detrick, 
75  Md.  256. 

While  the  proof  shows  that  the  grantee  made  objection  to 
the  provisions  contained  in  the  deed,  relating  to  a  second 
marriage,  when  it  was  presented  to  her  after  its  execution^ 
yet  when  she  fully  understood  the  terms  of  the  deed  and  that 
she  was  made  trustee  for  her  child,  she  finally  accepted  it, 
and  on  June  9,  1910,  gave  a  written  order  as  trustee  to  rent 
the  property. 
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The  subsequent  assent  of  the  grantee  to  accept  the  deed^ 
'jpon  the  proffer  of  the  grantor,  after  the  deed  had  been 
recorded,  we  think,  would  constitute  a  valid  acceptance  and 
pass  the  title,  as  there  was  then  both  a  delivery  and  an  accept- 
ance. 

The  intention  of  the  grantee  to  accept  the  deed  will  be 
presumed  under  the  facts  and  circumstances  of  this  case,  as 
the  law  intends  that  a  party  will  accept  what  is  for  his  bene- 
fit Maccubbin  v.  Cromwell,  7  G.  &  J.  167;  Carson  v. 
Phelps,  40  Md.  73 ;  Pond  v.  Hine,  21  Conn.  519 ;  Gaither  v. 
Gibson,  61  N.  C.  530 ;  Byers  v.  McClanahan,  6  G.  &  J.  256 ; 
CJoArke  v.  Creswell,  112  Md.  343;  Munro  v.  Bowles  (III), 
54  L.  E.  A.  865. 

The  declaration  of  the  grantee  as  to  the  non-acceptance  of 
the  deed  as  set  out  in  an  agreement  between  the  husband  and 
wife  in  January,  1911,  is  explained  in  her  testimony  as  the 
result  of  improper  influence  exercised  by  her  husband  and 
from  certain  representations  made  to  her  as  to  the  terms  of 
the  deed. 

All  the  facts  and  circumstances  surrounding  the  execution 
of  the  deed  in  question,  we  think,  confirms  and  sustains  the 
testimony  of  Samuel  C.  Houlton,  the  father  of  the  plaintiff, 
as  to  its  preparation,  execution,  delivery  and  acceptance  by 
the  grantee,  and  as  the  plaintiff  has  failed  by  proper  proof 
to  sustain  the  averments  of  his  bill,  the  order  of  the  Court 
lielow,  dismissing  the  bill,  will  be  affirmed. 

Order  affirmed,  with  costs. 
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WABREN  MANUFACTURING  COMPANY  OF  BAL- 
TIMORE COUNTY  vs.  THE  MAYOR  &  CITY 
COUNCIL  OF  BALTIMORE  et  al. 

Baltimore  City :  Acts  of  1908,  authorizing  increased  water  sup- 
ply.   Fixtures:  mill  machinery.     Specific  performance: 
discretion  of  courts;  misrepresentation; 
inadequacy  of  price. 

By  section  15  of  Chapter  214  of  the  Acts  of  1908,  empowering 
the  Mayor  and  City  Council  of  Baltimore  to  enlarge  and 
extend  the  water  supply  for  the  city,  the  Water  Board  was 
expressly  authorized  to  acquire  by  condemnation  or  other- 
wise certain  "mills,  factories  and  industrial  plants  of  every 
description  and  their  appurtenances";  upon  a  bill  for  spe- 
cific performance  of  a  contract  by  the  Water  Board  to  pur- 
chase certain  lands,  mills,  etc.,  and  machinery,  that  would  be 
covered  by  the  water  of  a  stream  across  which  it  was  pro- 
posed to  erect  a  dam,  it  was  held,  that  the  Act  authorized  the 
purchase  of  machinery  in  and  atached  to  the  mill.         p.  204 

The  fact  that  the  Act  required  that  the  title  should  be  in  fee 
simple  to  the  City  of  Baltimore  does  not  exclude  the  right 
to  purchase  machinery  or  other  personal  property  affixed  to 
the  freehold.  pp.  204,  205 

While  mere  inadequacy  of  consideration  is  not  sufficient  ground 
for  refusing  to  decree  specific  performance  of  a  contract,  yet 
it  may  be  taken  into  consideration  with  other  facts  in  deter- 
mining the  right  to  such  relief.  p.  213 

Where  it  is  shown  that  one  of  the  parties  made  representa- 
tions, whether  innocently  or  fraudulently,  as  to  material  mat- 
ters, which  were  false  and  which  were  relied  upon  by  the  other 
party,  or  which  influenced  him  in  entering  into  the  contract, 
a  Court  of  Equity  will  not  compel  its  specific  performance. 

p.  215 

Misrepresentations  as  to  material  matters,  even  innocently 
made,  if  relied  upon  to  the  extent  of  making  the  contract 
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unconscionable,  will  debar  the  party  making  them  from  the 
aid  of  equity  in  its  enforcement.  p.  217 

In  estimating  the  net  profits  of  a  manufacturing  business,  an 
allowance  should  be  made  for  the  deterioration  of  machinery ; 
and  the  oflBcers'  salaries  and  attorneys'  fees  should  be  charged 
to  the  expense  account,  and  deducted  from  the  earnings. 

p.  212 

Application  for  specific  performance  is  addressed  to  the  sound 
and  reasonable  discretion  of  the  Court;  not  to  be  used  arbi- 
trarily, but  according  to  fixed  and  established  rules.        p.  205 

The  Court  must  be  satisfied  that  the  contract  sought  to  be 
enforced  is  fair,  just,  reasonable  and  equal  in  all  its  parts, 
and  founded  on  an  adequate  consideration,  before  it  will 
extend  this  extraordinary  assistance.  p.  205 

Specific  performance  is  not  ex  debito  justitiw;  to  warrant  its 
application,  the  terms  of  the  contract  must  be  fair,  founded 
on  a  valuable  consideration,  and  entered  into  under  circum- 
stances conmiending  it  to  the  favorable  apprehension  of  the 
Court.  p.  205 

But  if  a  contract  for  the  sale  of  real  estate  is  in  writing  and 
is  certain,  fair,  based  on  adequate  consideration  and  capable 
of  being  performed,  it  is  as  much  a  matter  of  course  for  a 
Court  of  Equity  to  decree  its  specific  performance  as  it  would 
be  for  a  Court  of  Law  to  award  damages  for  its  breach. 

pp.  205,  206 

Where  it  is  sought  to  restrain  the  construction  of  a  dam  over 
a  stream,  the  work  being  in  the  nature  of  a  public  improve- 
ment authorized  by  an  Act  of  the  Legislature,  equity  will  not 
enjoin  its  construction  merely  upon  the  theoretical  opinion 
as  to  injury.  p.  222 

Injunctions  should  only  be  granted  to  restrain  an  actual  exist- 
ing nuisance;  but  where  it  can  be  plainly  seen  that  an  act 
which,  when  completed,  will  certainly  constitute  or  result  in  a 
grievous  nuisance,  or  where  a  party  threatents  or  begins  to 
do,  or  insists  upon  his  right  to  do^  certain  acts,  the  Court  will 
interfere,  though  no  nuisance  may  have  been  actually  com- 
mitted, provided  the  circumstances  of  the  case  enable  the 
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Court  to  form  an  opinion  as  to  the  illegality  of  the  acts, 
or  of  the  irreparable  injury  which  will  ensue.  p.  222 

In  such  a  case,  however,  the  Court  must  at  the  time  the  motion 
is  made,  be  enabled  either  to  form  its  own  opinion,  under 
the  circumstances  of  the  case,  as  to  the  legality  of  the  medi- 
tated purpose  of  the  defendant,  or  to  put  that  question  on  a 
course  of  immediate  trial;  and  where  that  can  not  be  done, 
the  motion  for  the  injunction  will  not  be  allowed  to  stand 
over  until  the  purpose  of  the  defendant  has  been  so  far  exe- 
cuted that  its  character  may  be  judged,  but  the  application 
will  be  at  once  refused,  though  without  prejudice  to  any 
future  application.  p.  222 

The  right  of  every  riparian  owner  is  to  enjoy  a  stream  of 
running  water  in  its  natural  state,  as  to  flow,  quantity  and 
quality.  p.  222 

Without  a  grant,  either  express  or  implied,  no  proprietor  has 
the  right  to  obstruct,  diminish  or  accelerate  the  impelling 
force  of  a  stream  of  running  water,  excepting  as  to  such  rea- 
sonable use  which  is  common  to  all.  p.  223 

On  an  application  for  an  injunction  to  enjoin  the  Mayor  and 
City  Council  of  Baltimore  from  constructing  a  dam  across  a 
stream  for  the  purpose  of  increasing  the  water  supply  of  the 
city,  evidence  showed  that  the  erection  of  the  dam  at  an 
elevation  of  186  feet  would  not  damage  the  appellant's  prop- 
erty, and  as  there  was  no  evidence  to  show  that  the  property 
would  be  flooded  or  damaged  by  the  erection  of  movable  flash 
boards  raising  the  height  of  the  dam  to  192  feet,  which  were 
to  be  removed  in  advance  of  a  flood,  it  was  held,  that  the  ap- 
plication for  the  injunction  should  be  refused.  p.  223 

Decided  January  IJfth,  191S. 

Appeal  from  the  Circuit  Court  of  Baltimore  Citv  (Bond. 

J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe^ 
Peabce,  Burke,  Thomas,  Pattebson  and  Stockbridge, 
JJ. 

Wm.  Sh&ppard  Bryan,  Jr.,  and  Edgar  H.  Oans  (with 
whom  was  Edward  N.  Rich  on  the  brief),  for  the  appellant 

S,  8.  Field,  for  the  appeDee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

In  1908  the  Legislature  passed  an  Act  "to  empower  the 
Mayor  and  City  Council  of  Baltimore  to  establish  and  main- 
tain a  reservoir  or  lake  in  the  valley  of  the  Gunpowder 
River,  in  Baltimore  County,  for  the  purposes  of  augment- 
ing and  improving  the  municipal  water  supply  of  Baltimore 
City,''  etc 

The  first  section  of  this  Act  fCh.  214  of  Acts  of 
1908,  page  649)  authorizes  the  Mayor  and  City  Coun- 
cil of  Baltimore  "to  convert  the  entire  valley  or  basin 
of  the  Gunpowder  river,  in  Baltimore  county,  and  its 
dependencies,  or  so  much  thereof  as  may  be  necessary  for 
the  purposes  of  this  Act,  from  the  present  dam,  at  the  lower 
end  of  Loch  Haven,  in  said  county,  to  the  upper  end  of  the 
village  of  Phoenix,  in  said  county,  or  to  such  point  above 
said  village,  as  may  be  necessary  or  proper  for  the  purposes 
of  this  Act,  into  a  reservoir  or  basin  for  augmenting  and 
improving  the  municipal  water  supply  of  the  City  of  Balti- 
more ;  to  create,  establish  and  maintain  said  reservoir  or  lake 
and  its  appurtenances; — to  create,  establish,  set  apart  and 
maintain,  regulate  and  protect,  afforest  or  otherwise  improve 
water  sheds  and  reservations  along,  and,  to  such  full  extent 
of  adjacency  as  may  be  necessary  for  the  purposes  of  this 
Act,  adjacent  to  the  waters  of  said  reservoir  or  lake,  for 
securing  a  pure,  copious  and  constant  flow  of  water  into  said 
reservoir  or  lake;  to  create,  establish  and  maintain,  con- 
struct, erect,  lay  out  and  employ  all  such  dams, — instru- 
mentalities or  means,  as  may  be  necessary  or  proper,  for  the 


Digitized  by 


Google 


192       WAEREN  MXFG.  CO.  vs.  BALTIMORE. 

Opinion  of  the  Court  [119 

purposes  of  this  Act,  including  all  instrumentalities  or  means 
for  diverting,  deflecting,  disposing  of,  controlling,  collecting, 
confining,  impounding,  storing,  protecting,  clarifying,  puri- 
fying, transmitting  or  distributing  or  otherwise  handling, 
water  that  may  be  necessary  or  proper  for  the  purposes  of 
promoting  or  securing  the  full  working  eflBciency  and  utility 
of  said  reservoir, — to  make  and  enter  into  any  and  all  con- 
tracts, agreements  or  stipulations  germane  to  the  so«;pe  of  its 
power  imder  this  Act, — to  acquire  by  gift,  purchase,  arbitra- 
tion, exchange,  lease,  whatever  the  duration  of  the  lease,  or 
other  like  methods  of  acquisition,  or  by  condemnation,  any 
land  or  property  public,  quasi  public  or  private,  situated 
wholly  or  partly  in  Baltimore  county  or  in  Baltimore  Citj% 
or  situated  wholly  or  partly  in  Anne  Arundel  county  or  in 
any  other  county  of  this  State,  or  any  interest,  franchise, 
easement,  right  or  privilege  therein,  which  may  be  required 
for  any  of  the  purposes  of  this  Act,  including  springs,  brooks, 
creeks,  rivulets,  rivers  or  other  water  courses,  mills,  fac- 
tories and  industrial  plants  of  every  description,  and  their 
appurtenances,  workshops,  stores,  farm  buildings,  structures 
and  erections,  churches,  grave  yards,  school  houses,  or,  other 
school  property,  dwelling  houses,  out-houses,  bridges,  streets, 
alleys,  roads  and  ways,  and  all  other  buildings,  structures, 
erections  or  improvements  of  every  description,  on,  over  or 
under,  land,  or  other  property,  or  any  interest,  franchise, 
easement,  right  or  privilege  therein, — and  generally  to  do 
and  perform  all  and  every  such  acts  or  things  which,  by 
anything  short  of  a  palpably  forced  construction,  could  be 
held  to  be  auxiliary  or  conductive  to  the  proper  exercise  of 
any,  or  all,  of  the  powers  of  this  Act  conferred  upon  the 
Mayor  and  City  Council  of  Baltimore,  or  to  the  effective 
accomplishment  of  the  leading  purposes  of  this  Act. 

The  title  acquired  by  condemnation,  or  otherwise,  by  the 
Mayor  and  City  Council  of  Baltimore,  under  this  Act,  for 
the  purposes  thereof,  shall,  as  to  land,  or  other  property,  or 
things  required  for  said  main  reservoir  or  lake,  or  for  sub- 
sidiary reservoirs,  lakes,  ponds  or  basins,  or  for  said  water 
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sheds  or  reservoirs,  or  for  surface  buildings,  erections,  struc- 
tures, works  or  things  of  a  permanent  character,  involving 
the  idea  of  exclusive  use  .and  occupation  by  the  Mayor  and 
City  Council  of  Baltimore,  be  in  fee  simple,  but  may,  as  to 
land,  or  other  property,  or  things,  required  for  other  pur- 
poses under  this  Act,  be  in  fee  simple,  or  limited  to  some 
lesser  quantum  of  interest,  in  point  of  estate,  or  duration, 
accordingly  as  the  Mayor  and  City  Council  of  Baltimore 
may  determine." 

Section  15  declares:  "That  all  the  powers,  including 
powers  of  condemnation,  and  duties  heretofore  conferred  and 
imposed,  and  all  the  discretion  hereinbefore  lodged  by  this 
Act  upon  and  in  the  Mayor  and  City  Council  of  Baltimore, 
other  than  the  power  of  passing  ordinances  hereinbefore  ex- 
pressly conferred  upon  it,  shall  in  the  name  and  on  behalf 
of  the  Mayor  and  City  Council  of  Baltimore  without  the 
necessity  of  any  further  legislative  action  by  the  Mayor  and 
City  Council  of  Baltimore  be  exercisable  and  exercised  as 
one  continuous,  unbroken  delegation  of  authority  by  the 
municipal  oflScials  or  official  who  may  for  the  time  being  have 
charge  of  the  general  municipal  water  supply  of  Baltimore 
City,"  except  that  in  the  event  that  the  charge  of  said  water 
supply  shall  at  any  time  be  confided  to  one  municipal  official, 
there  shall  be  associated  with  him  until  said  main  reservoir 
or  lake,  etc,  shall  have  been  completed,  two  capable  and  up- 
right citizens  of  the  City  of  Baltimore  to  be  appointed  by  the 
Mayor,  etc.  Section  16  authorizes  the  Mayor  and  City  Coun- 
cil of  Baltimore  to  issue  the  stock  of  said  corporation  for  a 
sum  not  exceeding  $5,000,000.00  to  cover  the  cost  of  the 
improvements  authorized  by  the  Act,  and  provides  that  the 
money  derived  from  the  sale  of  said  stock,  not  including  any 
premiums,  shall  be  deposited  with  the  City  Register,  and  be 
placed  to  the  credit  of  a  fund  to  be  known  as  the  "Gun- 
powder Reservoir  Fund,"  which  shall  be  exclusively  applic- 
able to  the  cost  of  carrying  the  purposes  and  provisions  of 
this  Act  into  execution,  and  shall  be  chargeable  with  no  other 
items  of  cost  or  expense  whatsoever,  and  appropriation  to 
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defray  said  cost,  based  upon  the  estimate  of  the  person 
charged  with  the  dufy  of  doing  the  work  contemplated  by 
this  Act  shall  be  annually  included  by  the  Board  of  Esti- 
mates in  the  usual  way  in  the  ordinance  of  estimates." 

Section  17  provides  "That  in  the  event  of  said  loan  of 
$5,000,000.00  being  approved  by  the  legal  voters  of  Balti- 
more City  as  hereinbefore  mentioned,  but  not  otherwise,  all 
contracts  or  agreements,  which  may  have  been  entered  into 
prior  to  the  passage  of  this  Act,  by  the  Water  Board  of 
Baltimore  City,  in  and  name  and  on  behalf  of  the  Mayor 
and  City  Council  of  Baltimore  with  any  person  or  persons, 
corporation  or  corporations,  for  the  acquisition  for  the  pur- 
poses of  this  Act,  of  any  land,  property  or  thing  shall  by 
virtue  of  this  Act,  stand  ratified  and  confirmed  as  fully  in 
all  respects  as  if  the  same  had  been  so  entered  into  after 
the  passage  of  this  Act,  and  the  popular  approval  of  said 
loan." 

Prior  to  the  passage  of  this  Act  the  Water  Board  of 
Baltimore  City  entered  into  an  allied  contract  with  the 
Warren  Manufacturing  Company  of  Baltimore  County  for 
the  purchase  of  the  mill  and  other  property  of  said  com- 
pany situated  in  the  valley  of  the  Gunpowder  river.  The 
contract  is  contained  in  the  correspondence  between  the 
Water  Board  and  the  Warren  Company,  beginning  with  the 
following  letter : 

February  17,  1908. 
Warren  Manufacturing  Company, 

Baltimore,  Maryland. 
Gentlemen  : 

As  to  the  proposition  to  acquire  the  property  of  the  n 
Warren  Manufacturing  Company,  at  or  near  Warren, 
Md.,  the  Water  Board  will  agree  to  purchase  the  samn 
for  $725,000.00,  subject  to  the  ratification  of  a  loan  of 
$5,000,000,  an  enabling  Act  for  which  is  about  to  be 
introduced  in  the  Greneral  Assembly  of  the  State.  The 
said  sum  to  be  paid  when  available  from  said  loan,  with 
the  imderstanding  that  the  said  Water  Board  will  rent 
said  property  back  to  the  said  Warren  Manufacturing 
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Company  for  a  period  of  two  years  from  the  date  of 
said  payment  for  the  rental  of  $50,000  a  year;  said 
sum  to  be  deducted  from  the  payment  of  $725,000,  to 
be  paid  as  aforesaid. 

Very  truly, 

(Signed)     Alfred  M.  Quick, 
The  Water  Board  of  Baltimore  City. 

This  offer  was  finally  accepted  by  the  Warren  Company 
on  March  3rd,  1008,  with  the  modification  that  the  "pur- 
chase price,''  $725,000.00,  was  to  be  paid  "out  of  the  pro- 
ceeds of  the  first  sale  of  bonds  under  the  enabling  Act 
mentioned,"  and  that  "the  rent  for  said  property"  was  to 
be  paid  "quarterly  in  advance". 

The  issue  of  the  City  stock  to  the  amount  of  $5,000,000 
for  the  purposes  specified  in  Act,  was  by  an  ordinance  of 
the  Mayor  and  City  Council  of  Baltimore  submitted  to  the 
legal  voters  of  Baltimore  City,  and  was  approved  by  a 
majority  of  the  votes  cast  at  the  election  held  November 
3,  1908. 

In  pursuance  of  the  authority  contained  in  the  Act  the 
Water  Board  of  Baltimore  City  on  the  31st  day  of  July, 
1911,  passed  the  following  resolution: 

"Resolved,  That  the  Water  Department  of  Baltimore 
City  proceed  forthwith  to  construct  a  dam  of  such  ma- 
terial as  may  hereafter  be  approved  by  the  Water 
Board,  to  such  a  height  that  it  will  in  no  manner 
impair  the  property,  property  rights  or  water  power 
of  the  Warren  Manufacturing  Company,  such  dam  to 
be  located  2,100  feet  above  the  present  dam  at  Loch 
Raven  on  the  Gunpowder  River,  measured  on  axis  of 
stream,  said  new  dam  to  be  so  constructed  that  it  can 
subsequently  be  raised,  if  occasion  requires,  to  any  ele- 
vation deemed  reasonably  necessary  for  impounding 
the  available  water  of  said  river." 

On  the  27th  of  September,  1911,  ihe  Warren  Manufac- 
turing Company  of  Baltimore  County,  the  appellant,  filed  its 
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Bill  of  Complaint  in  this  case  against  the  Mayor  and  City 
Council  of  Baltimore  and  the  members  of  the  Water  Board 
of  Baltimore  City,  alleging  the  existence  of  said  contract 
and  the  failure  of  the  City  to  accept  the  property  of  the 
plaintiff  in  accordance  with  its  terms;  that  the  defendants 
had  finally  determined  to  exercise  the  authority  vested  in 
them  by  the  Act  of  1908,  and  had  declared  their  purpose  to 
construct  in  the  valley  of  the  Gunpowder  river,  above  the 
present  dam  at  the  lower  end  of  Loch  Raven,  "an  impound 
ing  dam  to  an  elevation  of  192  feet  or  thereabouts  above 
mean  tide,  and  thereby  to  convert  a  large  part  of  the  valley 
of  the  Gunpowder  river  into  a  reservoir  or  basin  for  augment- 
ing the  mimicipal  water  supply  of  the  City  of  Baltimore — 
that  if  the  proposed  impounding  dam  is  erected  to  the  height 
of   192   feet  or  thereabouts  above  mean   tide,  and  put   in 
use,   the  fall  from  the  lower  boundary"  of  the  plaintifPs 
property  "to  the  still  waters  of  said  dam  and  down  through 
said  still  waters  for  a  distance  of  several  miles,  will  be  only 
about  1.80  feet,  a  fall  totally  insufficient  for  the  free  and 
accustomed  flow  of  the  water  away  from"  plaintiff's  property 
"and  from  the  power  plant  of  its  aforesaid  factory,  and  a 
fall  totally  insufficient  for  the  continuance  and  maintenance 
of  the  power  in  and  at  said  factory ; —  that  the  building  and 
use  of  the  aforesaid  dam  by  the  defendant  will  irreparably 
damage"  plaintiff's  property  "by  casting  deposits  of  sand, 
silt  and  other  things  upon  the  banks  and  in  the  bed  of  said 
river  along  and  through  the  property  of  the  plaintiff,"  and 
will  thereby  obstruct  and  fill  up  the  bed  of  said  river  through 
said  property;  that  it  will  at  all  times  during  the  ordinary 
flow  of  the  Gunpowder  river  greatly  impair  the  water  power 
now  and  for  more  than  forty  years  past  used  by"  the  plain- 
tiff in  operating  its  said  mill,  "and  that  it  will  be  destruc- 
tive of  the  said  water  power  for  about  six  months  of  each 
year,  and  that  it  will,  during  each  year,  at  the  time  of  high 
water  in  said  river,  inundate  and  flood"  plaintiflfs  property ; 
that  if  the  defendants  are  permitted  to  r»onstruct  said  dam,  as 
aforesaid,  "the  menace  which  will  exist  at  all  times,  of  d,nni- 
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age  and  injury  from  floods  and  back  water  of  the  Gun- 
powder river,  will  greatly  impair  and  destroy,  not  only  the 
value  of  ^  plaintiff's  property,  ^^but  the  established  trade  of 
its  aforesaid  factory,  and  render  it  impossible"  for  the 
plaintiff  "to  retain  or  secure  sufficient  nimiber  of  employees 
for  the  operation  of  said  factory." 

The  last  paragraph  of  the  bill  alleges  "that  within  the  last 
few  days  the  defendants,  the  Mayor  and  City  Council  of 
Baltimore,  and  the  present  Water  Board  of  said  City,  have 
advertised  for  bids  for  the  work  of  building  the  dam  men- 
tioned in  these  proceedings,  and  have  issued  certain  plans 
and  specifications  for  the  doing  of  said  work — that  said 
plans  and  specifications  show  that  the  aforesaid*  dam  is  to  be 
built  at  a  lower  elevation  than  192  feet  above  mean  low  tide;" 
that  the  plaintiff  "is  credibly  informed  and  believes  and 
upon  information  and  belief  charges,  that  the  building  of 
the  aforesaid  dam  to  the  elevation  set  forth  in  the  aforesaid 
plans  and  specifications  will  cause  the  same  general  character 
of  damage  and  injury  to  and  interference  with"  the  prop- 
erty of  ttie  plaintiff,  "and  with  the  operation  of  its  afore- 
said factory,  as  is  set  forth  in  the  bill  of  complaint,  less 
only  in  degree,  frequency  and  extent." 

The  prayer  of  the  bill  is  for  an  injunction  enjoining  the 
erection  of  a  dam  according  to  said  plans  and  specifications, 
etc,  and  for  specific  performance  of  said  contract. 

On  the  11th  of  October,  1911,  the  present  members  of  the 
Water  Board  of  Baltimore  City  were  made  defendants,  and 
en  the  3rd  day  of  January,  1912,  on  the  petition  of  the 
plaintiff,  the  Court  below  granted  an  injunction  enjoining 
the  defendants,  etc.,  from  doing  any  work  in  the  constjuc- 
tion  of  the  dam  mentioned  until  the  final  determination  of 
the  case.  The  Mayor  and  City  Council  of  Baltimore  imJ 
the  present  members  of  the  Water  Board  of  Baltimore  City 
answered  the  bill  of  complaint,  and  filed  a  motion  for  a  dis- 
solution of  the  injunction.  The  case  was  set  down  for  a 
bearing  on  the  motion  to  dissolve  the  preliminary  injunc- 
tion, but  by  agreement  of  counsel  the  whole  controversy  was 
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considered  and  disposed  of  by  the  Court  below,  and  this 
appeal  is  from  a  final  decree  dissolving  the  injunction  and 
dismissing  the  bill,  as  against  the  Mayor  and  City  Council 
Ox  Baltimore  and  the  present  Water  Board  of  Baltimore 
City,  "without  prejudice  to  any  new  application  for  an 
injunction  that  the  plaintiff  may  think  itself  entitled  to  make 
at  any  time  hereafter,  when  it  shall  think  that  danger  of 
damage  to  its  property  more  clearly  appears." 

One  of  the  defences  relied  on  by  the  defendants  is  that 
section  17  of  the  Act  of  1908  only  ratifies  such  contracts, 
made  prior  to  the  passage  of  that  Act,  as  the  Water  Board 
is  authorized  to  make  under  the  provisions  of  the  Act,  and 
that  the  Act  does  not  authorize  the  purchase  of  movable 
machinery  in  a  mill.  If  this  contention  of  the  defendants 
was  sound,  it  would  be  a  complete  answer  to  the  claim  of  the 
plaintiff  for  specific  perfortnance  of  the  alleged  contract,  for 
it  is  conceded  that  prior  to  the  Act  of  1908  the  Water  Board 
had  no  power  to  make  such  a  contract,  and  unless  it  can  be 
fairly  included  within  the  terms  of  section  17  of  that  Act 
it  is  a  mere  nullity. 

The  terms  of  section  17  are  general  and  do  not  refer  to 
any  particular  contract  It  declares  that  contracts  made  by 
the  Water  Board  prior  to  the  passage  of  the  Act,  "for  the 
acquisition  for  the  purposes  of  this  Act  of  any  land,  prop- 
ertj  or  thing  shall,  by  virtue  of  this  Act,  stand  ratified  and 
confirmed  as  fully  in  all  respects  as  if  the  same  had  been 
made  after  the  passage  of  this  Act"  The  words  "for  the 
purposes  of  this  Act,"  and  the  words  "in  all  respects  as  if 
the  same  had  been  so  entered  into  after  the  passage  of  this 
Act,"  clearly  indicate  that  the  Legislature  only  intended  to 
ratify  prior  contracts  of  the  Water  Board  for  the  acquisition 
of  such  "land,  property  or  thing"  as  the  City  is  authorized 
to  acquire  under  the  provisions  of  the  Act  But  the  more 
important  inquiry  in  this  connection  is,  does  the  Act  author- 
ize the  acquisition  of  property  of  the  kind  mentioned  in  the 
contract  in  question? 
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The  property  is  described  in  the  correspondence  referred 
to  as  "all  the  real  estate  and  interest  of  every  kind  in  real 
estate^  all  the  buildings  and  improvements  of  every  charac- 
ter, all  machines  and  machinery  and  all  water  rights  and 
privil^es,  all  unencumbered,  which  the  Warren  Manufac- 
turing Company  owns  in  or  near  the  village  of  Warren,  in  . 
Baltimore  County."  This  property  consists  of  several  mills 
buildings,  equipped  with  machinery  employed  in  manufac- 
turing cotton  duck  and  operated  by  water  and  steam  power, 
about  244  acres  of  land,  a  number  of  dwelling  houses,  used 
and  occupied  by  the  oflBcers  and  employees  of  the  company, 
farm  buildings,  and  a  number  of  other  buildings  used  in  con- 
nection with  the  mill. 

It  appears  from  the  testimony  of  ilr.  Whitman,  who  made 
out  a  list  and  an  estimate  of  the  value  of  the  machinery  in 
and  connected  with  the  mill,  that  the  water  power  machinery 
and  steam  engine  and  boiler  were  annexed  to  the  land,  or 
built  fn  or  annexed  to  the  buildings,  and  that  the  water 
power  machinery  is  connected  with  the  mill  by  two  large 
shafts,  which  are  supported  by  and  secured  to  "masonry  pier 
foundations  that  are  probably  seven  or  eight  feet  above  the 
floor  level  and  about  ten  feet  in  one  direction  by  ten  or  twelve 
feet  in  the  other,"  and  which  were  built  for  that  purpose, 
and  that  the  power  is  conveyed  from  these  shafts  by  belts 
to  the  line  shafts  of  the  mill,  which  are  bolted  to  the  floor, 
and  to  the  machinery.  The  heavier  looms  in  the  mill  are 
supported  by  and  secured  to  masonry  foundations  which  were 
built  for  that  purpose. 

By  section  15  all  the  powers  conferred  by  the  Act,  other 
tlian  the  power  to  pass  ordinances,  are  to  be  exercised  by 
the  municipal  officials  who  have  chaise  of  the  municipal 
water  supply  of  Baltimore  City,  and  these  officials  constitute 
the  Water  Board  of  Baltimore  City.  They  are  authorized  to 
convert  the  entire  valley  or  basin  of  the  Gunpowder  River,  or 
80  much  thereof  as  may  be  necessary,  into  a  reservoir  or 
basin  for  the  purpose  of  augmenting  and  improving  the  water 
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supply  of  the  city,  and  to  that  end  they  are  empowered  "to 
acquire  by  gift,  purchase,  arbitration,  exchange,  lease,  what- 
ever the  duration  of  the  lease,  or  other  like  methods  of  acqui- 
sition, or  by  condemnation,  any  land  or  property  *  *  *  which 
may  be  required  for  any  of  the  purposes  of  this  Act,  includ- 
ing springs,  brooks,  creeks,  rivulets,  rivers  or  other  water 
courses,"  mills,  factories  and  industrial  plants  of  every  de- 
scription, and  their  appurtenances,"  etc. 

The  Water  Board  is,  therefore,  expressly  authorized  to 
acquire  by  condemnation  or  otherwise  "mills,  factories  and 
industrial  plant  of  every  description,  and  their  appurte- 
nances," and  the  appellant  has  cited  many  cas^  holding 
that  the  words  mills,  factories,  etc.,  include  all  of  the  machin- 
ery annexed  to  the  mill  and  used  therein.  Patterson  v.  Delor 
ware  Co.,  70  Pa.  St,  3?1 ;  ScKott  v.  Harvey,  105  Pa.  St.  227 ; 
Teaff  V.  Hewitt,  1  Ohio  St,  511 ;  Gibson  v.  Hammersmith 
By.  Co.,  32  L.  J.  Ch.  (N.  S.)  337;  Delaware  L.  &  W.  R. 
R.  Co.  V.  Oxford  Iron  Co.,  36  N.  J.  Eq.  452;  WiUiam 
Firth  Co.  v.  8.  Carolina  Loan  and  Trust  Co.,  122  Fed.  R 
569;  Dudley  v.  Hurst,  67  Md.  44. 

In  the  case  of  Dudley  v.  Hurst,  supra,  the  mortgagor  owned 
a  farm  upon  which  he  had  established  a  canning  factory  for 
the  purpose  of  canning  fruit,  vegetables  and  com.  The 
mortgage  conveyed  the  farm,  "together  with  all  the  buildings 
and  improvements  thereon,  and  the  rights,  roads,  ways, 
waters,  privileges,  appurtenances  and  advantages  thereto  be- 
'  nging,  or  in  any  wise  appertaining."  The  farm  was  sold 
under  the  mortgage,  and  the  purchasers  took  possession  of  the 
roperty.  After  the  sale  the  mortgagor  executed  a  chattel 
mortgage  of  the  machinery  in  the  canning  factory,  and  the 
mortgagees  in  the  chattel  mortgage  were  about  to  sell  the 
machinery  under  the  power  of  sale  contained  therein  when 
the  purchasers  of  the  real  estate  at  the  mortgage  sale  obtained 
a  preliminary  injunction  against  such  sale,  upon  the  ground 
that  the  machinery  in  the  canning  factory  were  fixtures,  and 
passed  to  them  under  the  mortgage  sale.     In  that  case  the 
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Court,  after  stating  that  the  main  part  of  the  machinery  con- 
sisted of  a  boiler  which  was  placed  upon  a  brick  foundation 
in  a  boiler  house  built  for  that  purpose,  and  connected  by 
pipes  with  a  steam  pump  and  with  the  kettles  and  scalder, 
etc.,  in  the  canning  house  proper,  and  that  in  order  to  mor: 
the  boiler,  pump  and  process  kettles  it  would  be  necessary 
to  tear  down  the  boiler  house  and  to  tear  up  the  floor  of  the 
process  room,  said:  "That  the  machinery  above  described, 
and  which  constituted  the  motive  power  of  the  factory,  is  a 
fixture,  and  as  between  mortgagor  and  mortgagee  passed  to 
the  latter,  we  think,  well  settled.  Chancellor  Johnson, 
who  seems  to  have  favored  the  relaxation  of  the  ancient  rule, 
as  far  as  practicable^  in  McKim  v.  Mason,  3  Md.  Ch.  186, 
decided  that  the  motive  power  of  a  cotton  mill,  consisting  of 
boiler,  engine,  etc.,  passed  to  the  mortgagee,  even  when  they 
were  placed  upon  the  land  after  the  mortgage  was  executed." 

"Many  other  cases  might  be  cited  from  other  states  show- 
ing that  machinery  located  as  that  we  have  described,  passes 
to  the  mortgagee,  but  it  is  hardly  necessary  to  cite  them." 

"But  it  seems  to  be  intimated  in  Kerwan  v.  Latour  (1  H. 
ir  J.  289),  above  cited,  that,  although  what  was  actually 
fastened  to  the  soil  passed  by  the  deed,  such  parts  of  the 
distillery  as  were  not  so  fixed  did  not  so  pass.  This  case 
was  decided  in  1802.  But  since  the  decision  of  that  case 
the  doctrine  of  constructive  annexation  has  been  much  dis- 
cussed. From  the  general  current  of  decisions,  the  following 
principle  seems  clearly  deducible: 

"Where  in  the  case  of  machinery  the  principal  part  be- 
comes a  fixture  by  actual  annexation  to  the  soil,  such  part 
of  it  as  may  be  not  so  physically  annexed,  but  which  if 
removed  would  leave  the  principal  thing  unfit  for  use,  and 
would  not  of  itself  and  standing  alone  be  well  adapted  for 
general  use  elsewhere,  is  considered  constructively  annexed." 

"Thus  the  key  of  a  lock,  the  sail  of  a  wind  mill,  the  leather 
belting  of  a  saw  mill,  although  actually  severed  from  the 
principal  thing  ami  stored  elsewhere,  passed  by  constructive 
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[vnnexatiou.  They  must  be  such  as  to  go  to  complete  the 
iijachinery,  which  is  affixed  to  the  land,  and  which,  if  re- 
ijioved,  would  leave  the  principal  thing  incomplete  and  unfit 
for  use.  Beardsley  v.  Bank,  31  Barber,  619;  Bumside  v. 
Twichell,  43  N.  H.  390. 

**In  this  case  there  are  some  articles  not  actually  annexed 
to  the  soil,  such  as  crates,  cripping  machines  and  work  tables, 
l»it  are  essentially  necessary  to  the  working  of  the  principal 
machinery,  and  passed  by  constructive  annexation.  The 
main  machinery  would  not  be  in  working  condition  without 
them,  and  they  are  not  adapted  for  general  purposes." 

Mr.  Lewis,  in  his  work  on  Eminent  Domain,  says:  "Fix- 
tures upon  the  property  taken  must  be  valued  and  paid  for 
as  part  of  the  real  estate,  and  any  depreciation  in  the  value 
of  fixtures  upon  the  part  not  taken  is  to  be  taken  into  con- 
sideration, the  same  as  damage  to  the  soil  itself.''  2  Lewis 
on  Eminent  Domain  (3rd  Ed.),  sec.  728.  See  also  Edmonds 
V.  Boston,  108  Mass.  535;  Allen  v.  Boston,  137  Mass.  319; 
White  V.  Cincinnati  R.  &  M.  R.  R.,  34  Ind.  Ap.  287. 

In  the  case  of  Matter  of  the  Mayor,  39  N.  Y.  App-  Div. 
589,  the  city  contended  that  although  the  machinery  as  it 
stood  upon  the  land  would  be  a  fixture  as  between  vendor  and 
vendee,  that  rule  did  not  apply  in  condenmation  cases,  and 
that  it  was  the  duty  of  the  owner  to  remove  all  machinery 
that  could  be  removed  without  its  practical  destruction.  In 
that  case  the  Court  said:  "There  is  practically  no  dispute 
upon  the  evidence  that,  as  between  vendor  and  vendee,  a  very 
large  portion  of  this  machinery  should  have  been  regarded 
as  a  fixture,  and,  therefore,  if  the  premises  had  been  sold  bv 
contract  between  two  individuals  the  machinery  would  go 
with  the  land.  Does  this  law  of  fixtures  apply  to  this  class 
of  cases?''  After  stating  the  rule  in  regard  to  fixtures,  as 
between  vendor  and  vendee,  the  Court  says  further:  "The 
same  rule  exists  in  proceedings  to  take  land  under  the  right 
of  eminent  domain,  and  the  commissioners  of  estimate  have 
no  right  to  restrict  the  assessment  to  the  simple  value  of  the 
land,   compelling  the  owner  to  retain   the   fixtures  on   the 
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premises,  and  exempting  the  city  from  an  obligation  to  take 
and  pay  for  them  as  a  part. of  the  land.  {Schuchardt  v. 
Mayor,  53  N.  Y-  202,  208.)  Whatever  has  been  put  upon 
the  land  by  the  owner  with  the  intention  that  it  should  re- 
main upon  the  land  and  was  essential  to  the  use  which  he 
made  of  it,  is,  generally  speaking,  as  between  himself  and  his 
vendee,  a  fixture,  and  goes  with  the  land  when  he  shall  sell 
it." 

This  case  is  cited  in  Lewis  on  Eminent  Domain,  supra, 
and  in  a  note  in  15  Cyc.  759,  and  was  followed  in  the  case 
of  Whiie  v.  Cincinnati  R,  &  M.  R.  R,,  supra,  where 
the  appellate  Court  of  Indiana  held  that  "in  a  proceed- 
ing to  condemn,  for  a  railroad  right  of  way,  land  on 
which  there  are  buildings  constituting  a  manufacturing 
plant,,  the  machinery  therein  necessary  to  carry  on  the 
business  of  the  plant,  regardless  of  the  manner  of  its 
attachment  to  the  freehold,  should  be  considered  as  part 
of  the  freehold,  in  estimating  the  damages."  In  that 
case  the  Court  said:  "The  case  at  bar  seems  to  have 
been  tried  upon  the  theory  that  a  part  of  this  machinery 
should  be  considered  as  part  of  the  land,  while  a  part  of  the 
machinery  might  not  be  so  considered.  It  is  clear  from  the 
record  that  the  improvement  upon  the  real  estate  consists 
not  simply  of  certain  buildings  containing  various  pieces  of 
machinery,  but  of  a  paper  mill — a  thing  complete  within 
itself.  Such  machinery  as  is  necessary  and  essential  to  a 
paper  miD  plant  would  be  without  value  except  as  a  part  of 
a  paper  mill.  Means  were  provided  for  utilizing  the  water 
power,  buildings  erected,  and  machinery  placed  in  position 
for  the  purpose  of  establishing  a  paper  mill.  It  is  not  ques- 
tioned that  the  buildings  should  be  regarded  as  a  part  of  the 
land.  In  such  cases  there  is  no  more  reason  for  saying  that 
the  machinery  necessary  and  essential  for  the  carrying  out 
the  purpose  of  the  mill  is  a  mere  incident  or  accessory  to  the 
buildings  than  there  is  for  saying  that  the  buildings  are 
incident  or  accessories  to  the  machinery.  One  machine  es- 
sential in  the  manufacture  of  paper  might  be  so  annexed  to 
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or  constitute  such  part  of  a  building  that  it  could  not  be 
removed,  and  another  machine  equally  essential  might  be 
easily  removed,  and  yet,  when  the  two  machines  are  sepa- 
rated, each  is  vdthout  value  for  the  uses  intended.  In  such 
case  both  of  the  machines  should  be  considered  as  attached 
to  the  freehold-one  by  real  and  the  other  by  constructive 
annexation.  As  the  machinery  is  permanent  in  its  char- 
acter, and,  being  essential  to  the  purpose  for  which  the  build- 
ings are  used,  is  a  fixture,  it  must  be  regarded  as  realty,  and 
goes  with  the  buildings.  The  land,  water  power,  buildings 
and  machinery  constitute  a  paper  mill  plant — a  unit." 

If  the  machines  and  machinery  in  the  cotton  duck  mill  of 
the  appellant  are  tested  by  the  principles  announced  in  Dud- 
ley V.  Hvrat,  supra,  it  would  seem  clear  that,  as  between  a 
vendor  and  a  vendee  of  the  land  and  mill,  they  should  be 
regarded  as  actually  or  constructively  annexed  to  the  build- 
ings or  land,  and,  therefore,  as  fixtures,  and  if,  in  accordance 
with  the  doctrines  announced  in  Lewis  on  Eminent  Domain 
and  the  cases  last  cited,  which  seem  eminently  just  and  fair, 
we  apply  that  rule  to  property  taken  under  condemnation 
proceedings,  it  follows  that  if  the  City  had  condemned  the 
land  and  mill  of  the  appellant  it  would  have  been  required 
to  take  the  machinery  mentioned  in  the  contract.  As  the 
Water  Board  is  authorized  by  the  Act  to  acquire  by  con- 
demnation or  otherwise  "mills,  factories  and  industrial 
plants,"  which  must  be  construed  to  include  the  machinery  in 
and  annexed  to  mills  and  we  do  not  think  that  the  contract 
of  the  appellant  and  the  Water  Board  is  open  to  the  objec- 
tion that  it  includes  property  which  the  city  is  not  author- 
ized to  acquire  under  the  Act. 

It  is  urged  by  the  appellees  that  as  nearly  all  of  the  items 
of  property  mentioned  in  the  Act  are  species  of  real  prop- 
erty, following  the  maxim  Noscitur  a  sociis,  the  words 
"Mills,  factories  and  industrial  plants"  should  be  interpreted 
to  mean  real  property,  not  including  movable  machinery  in 
mills,  factories,  etc.  And  this  view,  they  claim,  is  strength- 
ened by  the  requirement  that  the  title  of  the  city  shall  "be ' 
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in  fee  simple."  But  if  we  treat  this  machinery  as  fixtures, 
and,  therefore,  as  a  part  of  the  land  or  real  property,  we 
are  still  w^ithin  the  rule  of  construction  referred  to. 

As  a  further  defense  to  the  demand  for  specific  perform- 
ance of  the  alleged  contract,  the  defendants  insist  in  their 
answers  that  the  amount  specified  therein  is  greatly  in 
excess  of  the  real  value  of  the  property  and  that  the  Water 
Board  was  induced  to  enter  into  said  contract  by  false 
representations  of  material  matters  made  by  the  appellant 
or  its  representatives  to  the  Water  Board,  or  the  members 
thereof,  and  upon  which  it  relied. 

An  application  for  specific  performance  of  a  contract  is 
addressed  to  the  sound  and  reasonable  discretion  of  the 
Court.  This  discretion  is  not  an  arbitrary  one,  "but  a 
sound  judicial  discretion,  regulated  by  fixed  and  established 
rules."  As  said  in  Gough  v.  Crane  et  ah,  3  Md.  Chancers^ 
184  :  "In  the  exeTcise*  of  a  sound  and  judicial  discretion, 
the  Court  will  not  be  active  in  specifically  enforcing  claims, 
not  under  the  actual  circumstances  just  between  the  parties," 
or  as  stated  in  Geiger  et  ah  v.  Green,  4  Gill,  472 :  "A  Court 
of  equity  must  be  satisfied  that  the  contract  sought  to  be 
enforced  is  fair  and  just  and  reasonable  and  equal  in  all 
its  parts,  and  founded  on  an  adequate  consideration,  before 
the  Court  will  interpose  with  this  extraordinary  assistance." 
It  is  said  in  O'Brien  v.  Pentz,  48  Md.  562:  "The  inter- 
position of  a  Court  of  equity  in  granting  relief  by  the 
enforcement  of  the  specific  performance  of  any  contract, 
it  is  not  a  matter  ex  debifo  justitiae,  and  to  warrant  its 
interference,  the  terms  thereof  must  be  fair,  and  it  must  be 
founded  on  a  valuable  consideration,and  be  made  under  cir- 
cumstances commending  it  to  the  favorable  apprehension  of 
the  Court,"  and  in  Popplein  v.  Foley.  61  Md.  381 :  "While 
specific  execution  is  a  matter  not  of  absolute  right  in  the 
party,  but  of  sound  discretion  in  the  Court,  yet  if  a  contract 
respecting  real  property  is  in  writing,  and  is  certain,  fair 
in  all  it«  parts,  for  an  adequate  consideration,  and  capable 
of  l)eing  performed,  it  is  as  much  a  matter  of  course  for  a 
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Court  of  equity  to  decree  specific  performance  of  it,  as  it 
is  for  a  Court  of  law  to  give  damages  for  a  breach  of  it." 
In  the  light  of  these  rules,  let  us  examine  the  facts  and 
circumstances  connected  with  the  execution  of  the  contract 
in  question,  in  order  to  ascertain  whether  it  is  entitled  to 
the  favorable  consideration  of  a  Court  of  equity 

A  bill  to  authorize  the  improvements  mentioned  in  the 
Act  of  1908  was  first  introduced  in  the  Legislature  in 
1906.  To  that  bill  Baltimore  County  and  the  Warren  Man- 
facturing  Company  secured  certain  amendments  which 
they  deemed  necessary  for  the  protection  of  their  interests, 
but  which  were  so  objectionable  to  the  City  that  the  bill 
was  abandoned.  In  the  fall  of  1907  the  city  officials  imder- 
took  to  adjust  these  differences  between  the  City  and  Balti- 
more County  and  the  Warren  Manufacturing  Company  in 
advance  of  the  meeting  of  the  Legislature  of  1908.  The 
negotiations  between  the  City  and  the  Warren  Manufactur- 
ing Company,  which  were  conducted  mainly  by  Mr.  Quick, 
president  of  the  Water  Board,  on  behalf  of  the  Water  Board, 
and  by  counsel  for  the  Warren  Company,  resulted  in  the 
contract  contained  in  the  correspondence  referred  to.  The 
object  of  the  Warren  Company  was  to  accomplish  the  sale 
of  their  entire  property,  including  all  machinery  in  its  mill, 
at  what  it  claimed  was  a  fair  valuation,  while  the  mov- 
ing purpose  of  the  Water  Board  in  these  negotia- 
tions was  to  purchase  the  property  at  the  most  reasonable 
price  possible,  in  order  to  avoid  the  risk  of  condemnation 
proceedings,  and  the  imposition  upon  the  City  of  excessive 
damages  through  the  adoption  of  a  rule  of  damages  that 
would  be  especially  burdensome.  One  of  the  things  feared 
by  the  Water  Board  was  a  valuation  by  a  jury  of  the  appel- 
lant's cotton  duck  factory  as  a  "going  concern"  based  upon 
a  capitalization  of  the  net  profits  of  its  business.  One  of 
the  important  items  of  property  considered  was  the  machin- 
ery in  the  mill.  During  these  negotiations  counsel  for  the 
Warren  Company  wrote  Mr.  Quick,  "Mr.  Hooper  estimates 
that  $42.00  per  spindle  is  about  what  it  would  cost  to  build 
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and  place  the  machinery  of  the  Warren  Mill."  "Mr.  Hooper's 
estimate  of  the  machinery  is,  at  $42.00  a  spindle,  nearly 
$300,000,"  and  also  told  Mr.  Quick,  "That  the  company 
earned  the  previous  year  net  eighty  thousand  dollars  approx- 
imately, and  for  two  or  three  years  previous  to  that  between 
sixty  and  eighty  thousand  dollars."  These  statements  made 
by  counsel  for  the  company  were  based  on  a  statement  to 
him,  and  statements  of  the  earnings  of  the  Warren  Com- 
pany, made  by  the  officers  of  the  company.  But  it  clearly 
appears  from  the  evidence  that  Mr.  Hooper  never  examined 
the  machinery  and  plant  of  the  Warren  Company,  and  that 
his  estimate  of  $42.00  a  spindle  was  an  estimate  of  the 
value  of  the  entire  plant,  and  that  the  statement  of  the  com- 
pany during  the  years  mentioned,  when  corrected  so  as  to 
show  the  net  profits  of  the  business  for  those  years,  do  not 
justify  said  statement  as  to  the  net  earnings  of  the  company. 
Mr.  Baldwin,  Jr.,  did  have  a  conversation  with  Mr.  Hooper 
in  regard  to  the  value  of  the  machinery  of  the  Warren 
Company,  in  which,  Mr.  Hooper  says,  "in  a  rough  off-hand 
way,  I  gave  him  what  I  thought  was  approximately  the  value 
of  the  plant,  not  only  the  machinery,  but  the  plant.  Mr. 
Hooper  states  that  he  had  never  seen  the  Warren  property, 
and  that  he  told  Mr.  Baldwin  at  the  time  that  he  could  not 
place  any  value  on  the  plant  without  seeing  it.  He  says 
further  that  when  he  gave  him  the  off-hand  estimate  of 
$42.00  a  spindle,  he  had  in  mind  "a  steam-driven  plant," 
including  the  mill  buildings.  Mr.  Baldwin's  version  of 
what  was  said  in  that  conversation  fully  justifies  his  state- 
ment in  his  letter  to  counsel  for  the  Warren  Company,  and 
while  Mt»  Hooper's  recollection  is  not  very  clear  as  to  all 
that  was  said  it  is  very  evident  that  he  did  not  intend  the 
"off-hand"  estimate  made  by  him  to  be  treated  as  a  final 
estimate  of  the  value  of  the  machinery,  for  in  his  letter  to 
Mr.  Baldwin,  Jr.,  dated  December  19th,  1908,  he  says: 

'ThtAB  Sib  : 

In  the  testimony  before  the  Warren  investigating 
committee  at  its  last  session  T  notice  I  am  again  quoted 
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as  having  given  you  a  valuation  of  some  $300,000  on 
the  machinery  in  their  mill. 

You  will  remember  that  I  promptly  disclaimed  such 
testimony  upon  its  first  appearance,  and  I  now  wish 
to  emphasize  the  fact  that  I. never  gave  you  any  formal 
estimate  of  the  value  of  your  property.  I  met  you  at 
the  Merchants'  Club  about  a  year  ago  and  you  asked  me 
what  it  would  cost  to  build  and  equip  a  mill  of  the 
"Warren''  class,  and  I  told  you  offhand  about  $42.00 
per  spindle,  which  included  mill  building,  machinery 
and  steam  power  plant.  I  later,  at  your  request,  vis- 
ited the  plant  for  the  purpose  of  forming  an  estimate 
of  its  present  value,  but  owing  to  your  failure  to  fur- 
nish an  inventory  of  the  equipment  I  neither  furnished 
you  a  report  nor  made  any  estimate  beyond  the  casual  * 
one  named  in  the  first  instance." 

The  letter  of  counsel  for  the  Warren  Company  to  Mr. 
Quick,  which  was  based  on  a  report  of  the  conversation  with 
Mr.  Hooper  to  which  we  have  referred,  and  in  which  he 
stated  that  Mr.  Hooper's  estimate  of  the  machinery,  at  $42.00 
a  spindle,  was  nearly  $300,000,  does  not  state  that  the  mill 
building  was  included  in  that  estimate,  and  we  think  that 
Mr.  Quick  was  justified  in  concluding  from  that  letter  that 
the  estimate  had  reference  to  th^  machinerj'  alone,  and  that 
he  did  so  understand  tlie  letter  is  clearly  shown  by  his  testi- 
mony and  his  letter  to  Mr.  Bruce. 

The  statement  of  counsel  for  Warren  Company  as  to  the 
net  earnings  of  the  company  for  the  year  1907  and  for  two  or 
three  years  prior  thereto  was  based  on  the  following  state- 
ments made  by  an  officer  of  the  company: 
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Statement  of  Warren  Mfg.  Co,,  12  Months  Ending 
December  31,  1905. 

ASSETS. 

Amount  due  by  Woodward,  Baldwin  &  Co $32,793.12 

Stock  manufactured  goods 1,764.77 

Cotton  on  hand  (302  bales)  and  in  process 33,662.88 

Mill  supplies 2,924.75 

C^al  and  wood 307.50 

Farm,  horses,  wagons,  machinery,  etc 1,000.00 

Open  accounts 114.77 

Cash  at  mill 77.69 

Cash  in  bank 293.31 

^  $72,938.80 

LIABILITIES. 

Amt.  due  National  Ex.  Bank $20,000.00 

Pay  roll 3,510.44 

Unpaid  bills 2,217.51 

25,727.95 


Present  surplus $47,210.85 

Surplus,  Dec.  31,  1904 41,226.30 

Increase  in  surplus  past  12  months $5,984.55 

^Mvidens  paid: 

January  24,  1905 $4,000.00 

July  25,  1905 4,000.00 

$8,000.00 

Xew  machinery,  improvements  and 

betterments : 
Expended  6  mos.  to 

June  30 $20,371.68 

Expended  6  mos.  to 

Dec.  31 17,698.00 

38,069.68 

46,069.68 


$52,054.23 
Less   received   from    insurance   companies    ac- 
count fire  farm  barrack 1,050.00 


Profit,  12  months $51,004.23 

VOL.  119  14 
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Statement  of  Warren  Mfg,  Co.,  12  Months  Ending 
December  31,  1906. 

ASSETS. 

Woodward,  Baldwin  and  Co.,  amount  due $54,095.46 

Stock    manufactured    goods     (964    lbs.    duck, 

l7y2C. ;  1795  lbs.  yam,  16c.) 466.90 

Cotton  on  hand  (268  lbs.,  126803  lbs.  at  10.78) .  13,669.36 

Cotton  in  process  (116983  lbs.) 16,508.44 

Mill  supplies 4,129.20 

Coal  and  wood 629.47 

Farm  implements  and  supplies 1,000.00 

Open  accounts 929.98 

Cash  in  bank 24.46 

Cash  at  mill. 135.37 

$90,579.64 

LIABILITIES. 

Pay  roll $1,920.92 

Unpaid  bills 667.23 

2,588.15 

Present  surplus $87,991.49 

Surplus,  December  31,  1906 47,210.86 

Increase  in  surplus,  12  months $40,780.64 

Dividends  paid .$14,400.00 

New  machinery  &  improvements 10,364.92 

Purchase   of   blacksmith   shop   and 

grounds 668.70 

Paid  on  acct.  road  improvement 516.31 

25,839.93 

Profit,  12  months $66,620.57 
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Statement  of  Warren  Mfg.  Co.,  12  Months  Ending 
December  31,  1907. 

ASSETS. 

Woodward,  Baldwin  &  Co.,  amount  due $97,560.08 

Stock  mfg.  goods 7,776.13 

Cotton  on  hand  and  in  process 23,903.60 

Mill  supplies 3,793.69 

Coal  and  wood. 699.56 

Farm  implements  and  supplies 1,000.00 

Open  account .' 783.99 

Cash  in  bank 407.32 

Cash  at  mill 67.60 

Unexpired  insurance 1,296.42 

$137,168.39 

LIABILITIES. 

Unpaid  bills $942.70 

Pay  roll 2,121.06 

3,063.76 

Present  surplus $134,104.63 

Surplus,  December  31,  1906 87,991.49 

Increase  in  surplus,  past  12  mos $46,113.14 

Dividends  paid $26,600.00 

Improvements 3,607.63 

Extraordinary  expenses 10,400.00 

39,607.63 

Profit  for  12  months $86,720.77 

In  all  these  statements,  in  ascertaining  the  profits  for  the 
year,  there  is  added  to  the  increase  in  surplus  the  amount 
expended  for  machinery  and  improvement.  For  instance,  in 
the  statement  for  the  year  1905  there  is  added  $38,069.68 
for  machinery,  improvements,  etc.,  and  in  the  statement  for 
the  year  1906,  $10,345.92,  and  for  the  year  1907,  $3,607.63. 
The  evidence  shows  that  some  of  the  machinery  included  in 
these  items  was  purchased  to  take  the  place  of  old  and  dis- 
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carded  machinery,  and  no  allowance  is  made  in  the  accounts 
for  depreciation  of  machinery  or  other  property.  There  is 
evidence  tending  to  show  that  at  least  ten  per  cent  of  the 
value  of  the  machinery  should  be  allowed  for  depreciation,  but 
apart  from  that  it  is  quite  evident  that  if  this  machinery 
took  the  place  of  old  machinery,  and  was  required  in  order 
to  maintain  the  proper  efficiency  of  the  plant,  it  should  not 
be  regarded  as  betterments,  in  estimating  the  net  profits  of 
tlie  business.  Mr.  Britton,  the  superintendent  of  the  com- 
pany, testified  that  the  new  looms  purchased  in  1905  and  in 
1906,  took  the  place  of  the  old  ones,  which  were  disposed  of 
by  the  company  as  scrap,  and  the  e\ddence  shows  that  in 
1905  the  amount  expended  for  looms  was  about  $12,603.74, 
and  in  1906,  $3,522.20. 

In  the  statement  for  1907  we  find  added  for  improvements 
$3,607.63  and  for  "extraordinary  expenses"  $10,400.00; 
$1,096.21  of  the  $3,607.63  was  expended  for  machinery. 
Of  the  $10,400.00,  $9,600.  was  for  eight  years'  salary  for 
the  president  and  $800.00  was  for  counsel  fees. 

That  the  salaries  of  officers  and  counsel  fees  should  be 
charged  in  the  expense  account,  and  deducted  from  the  earn- 
ings in  ascertaining  the  net  profits,  would  seem  to  admit  of 
little  doubt 

We  also  think  that  in  the  statements  referred  to,  where 
the  cost  of  machinery  is  added  to  the  surplus  of  the  previous 
year  in  ascertaining  the  profits  of  a  year's  operations,  there 
should  be  some  deduction  for  the  depreciation  of  the  machin- 
ery, and  that,  allowing  for  such  deductions,  a  statement  that 
the  net  earnings  of  the  company  for  the  year  1907  was  $80,- 
000.00,  and  for  two  or  three  years  previous  from  $60,000.00 
to  $80,000.00,  would  be  misleading. 

Plaintiff's  witnesses,  Mr.  Whitmam  and  Mr.  Allen,  val- 
ued the  water  power  of  the  company's  plant  at  $287,950.00, 
the  buildings  at  $189,250.00,  the  land  at  $42,100.00,  and 
machinery  $245,415.00,  making  a  total  of  $764,71 5.00.  The 
evidence  shows  that  while  these  witnesses  were  familiar  with 
the  cost  of  machinery  of  the  kind  used  in  the  Warren  Mill, 
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and  with  the  method  of  ascertaining  the  value  of  water  power 
ud  compared  with  the  cost  of  steam  power,  they  had  very 
liltle  knowledge  of  the  market  value  of  land  or  the  value  of 
such  plants  in  Maryland.  Witnesses  for  the  defendants,  who 
based  their  estimates  upon  sales  of  similar  properties  or 
plants  in  this  State,  and  upon  the  market  value  of  land  in 
the  neighborhood  of  the  Warren  mill,  and  the  reports  of  the 
officers  of  the  company  made  for  the  purpose  of  furnishing  a 
basis  of  taxation,  place  a  very  much  lower  valuation  upon 
the  company's  property.  Without  undertaking  to  determine 
upon  this  evidence  what  the  value  of  the  property  was  at 
the  time  the  contract  in  question  was  made,  we  can  not  escape 
the  conclusion  that  the  siun  named  in  the  contract  is  in  excess 
of  what  should  have  been  regarded  as  its  market  value. 

In  determining  how  far  the  misrepresentations  referred 
to,  and  the  fact  that  the  sum  named  in  the  contract  was  in 
excess  of  the  market  value  of  the  property,  should  influence 
a  court  of  equity,  certain  well  settled  principles  must  be 
adhered  to.  This  Court  has  repeatedly  announced  the  rule 
that  "A  Court  of  Equity  does  not  affect  to  weigh  the  actual 
'alue,  nor  to  insist  upon  the  equivalent  in  contracts,  where 
each  party  has  equal  capacity"  (Young  v.  Frost j  5  Gill,  315), 
and  in  the  case  of  Lawson  v.  Mullinix,  104  Md.  168,  the 
Court  quotes  the  statement  in  Shepherd  v.  Bevin  et  ah,  9  Gill, 
32:  **None  of  them  (referring  to  cases  cited  by  counsel  for 
the  appellee),  assert  that  inadequacy  of  price  alone,  unat- 
tended by  fraud  or  circumstances  of  suspicion,  was  ever  de- 
clared sufficient  ground  to  avoid  a  contract  in  other  respects 
regular.  On  the  contrary,  the  parties  have  a  right  to  make 
their  own  contracts,  aAd  the  mere  inadequacy  of  price  is  no 
ground  of  objection,  where  the  contract  is  fair  and  volun- 
tary.'^ As  to  the  affect  of  misrepresentations  that  are  mate- 
rial and  relied  upon,  the  authorities  seem  equally  clear.  In 
Fry  on  Specif.  Perf.  (5th  Ed.),  the  author  says,  on  page 
ri25 :  "A  misrepresentation,  whether  fraudulent  or  innocent. 
having  relation  to  the  contract,  made  by  one  of  the  parties  to 
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the  other  of  them  is  a  ground  for  refusing  the  interference 
of  the  Court  in  specific  performance  at  the  instance  of  the 
former  party" ;  and,  on  page  335 :  "It  is  not,  of  course,  neces- 
sary that  the  statements  which  were'  false  should  have  been 
the  sole  inducements  to  the  contract."  The  same  author,  on 
page  334,  after  referring  to  the  case  of  Redgrcuve  v.  Hurd, 
20  L.  R.  Ch.  Div.  1,  in  which  it  was  said  that  if  the  repre- 
sentation made  to  a  party  to  a  contract  is  a  material  represen- 
tation, "it  is  an  inference  of  law  that  he  was  induced  by  the 
representation  to  enter  into  it,"  says:  "This  is  probably  an 
erroneous  statement;  but  the  law  probably  justifies  this  view 
that  if  the  representation  be  of  the  kind  likely  to  be  influen- 
tial on  the  mind,  the  Court  will  so  hold  it,  on  very  slight 
evidence,  unless  the  contrary  be  satisfactorily  shown  by  evi- 
dence or  admission."  Except  as  to  the  degree  of  proof 
necessary  to  show  that  the  representations  were  relied  upon, 
the  same  rule  is  stated  in  Pomeroy  on  Specif.  Perf.  (2nd 
Ed.)  sees.  209-218.  The  Court  said  in  the  case  of  Owrley  v. 
Uiteshue,  5  Gill,  223 :  "A  Court  of  Equity,  professing  as  it 
does  to  lend  its  aid  exclusively  to  cases  in  which  a  claim  can 
be  conscientiously  enforced,  will  never  coerce  the  specific  per- 
formance of  a  contract  for  a  party  who  has  not  acted  fairly, 
openly  and  without  suppression  of  any  important  fact,  or 
tiie  expression  of  any  falsehood.  Whether  with  a  fraudu- 
lent design  or  innocently,  yet  if  a  false  impression  has  been 
conveyed  and  made  the  basis  of  the  contract,  this  extraordi- 
iiary  jurisdiction  of  the  Court  will  not  be  exercised  by 
coercing  a  specific  performance."  And  in  the  case  of  Cnme 
v.  Jvdih,  86  Md.  63,  Judge  Russeum  said:  "In  making  the 
sale  of  a  ground  rent  of  one  hundred  and  forty  dollars,  under 
the  circumstances  of  this  case,  whether  fraudulently  or  inno- 
cently, a  false  impression  was  conveyed  and  made  the  basis 
of  the  contract,  and  the  extraordinary  jurisdiction  of  the 
Court  of  Equity  ought  not  to  be  exercised  by  coercing  a  spe- 
cific performance." 
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The  rule  fairly  dedueible  from  these  authorities,  and 
many  others  that  might  be  cited  to  the  same  effect,  is  that 
while  inadequacy  of  consideration  is  not  alone  a  sufficient 
ground  upon  which  to  refuse  specific  performance  of  a  con- 
tract, it  may  be  taken  into  consideration  with  other  facts  in 
determining  the  right  to  such  relief,  and  that  where  it  is 
shown  that  one  of  the  parties  to  the  contract  made  repro^ 
sentations,  either  fraudulently  or  innocently,  as  to  material 
matters,  which  were  false,  and  which  were  relied  upon  by, 
or  which  influenced  the  other  party,  in  entering  into  the  con- 
tract, a  Court  will  not  grant  specific  performance.  In  other 
words,  unless  the  Court  can  see  that  the  contract  is  in  all 
respects  fair  it  will  not  aid  in  its  enforcement. 

That  the  misrepresentations  to  which  we  have  referred 
were  material,  and  that  Mr.  Quick,  the  president  of  the 
Water  Board,  who  conducted  negotiations  on  behalf  of  the 
city,  was  influenced  by  them,  is  shown  by  his  letter  to  Mr. 
Bruce  of  January  23,  1908,  in  which  after  stating  that  he 
had  offered  the  company  $600,000.00  and  that  the  company's 
estimate  of  the  value  of  the  property  was  between  $875,000 
to  $1,200,000  but  that  counsel  for  the  company  had  sug^ 
gested  that  the  company  might  probably  accept  a  sum  be- 
tween $725,000  and  $800,000,  he  says,  in  regard  to  the  ma- 
chinery, and  in  explanation  of  his  offer,  that  counsel  for  the 
company  "presented  two  estimates,  one  made  by  Mr.  Hooper 
of  $280,000,  and  the  other  made  by  the  company's  superin- 
tendent of  $250,000.  The  only  way  in  which  we  could  deter- 
mine whether  these  estimates  are  fair  or  not  would  be  by 
getting  an  expert  to  make  a  valuation.  In  order  to  save  the 
time  and  expense  that  would  involve  I  simply  took  the  super- 
intendent's estimate  of  $250,000  and  cut  off  $50,000  from 
it  for  depreciation,  which  I  understand  he  did  not  allow." 
The  letter,  after  explaining  the  difficulty  of  estimating  the 
value  of  the  water  power,  then  contains  this  inquiry.  "If 
it  does  not  materially  increase  that  estimate,  do  you  believe 
that  there  are  other  considerations  sufficiently  important  to 
justify  us  in  increasing  our  offer  to  some  amount  within  the 
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limits  of  from  $725,000  to  $800,000  which,  'counsel  for  the 
company  suggested  might  be  accepted,'  such  consideration& 
as  the  fact  that  if  we  do  not  agree  on  a  price  now  the  com- 
pany may  be  delaying  condemnation  proceedings  accumulate 
more  net  earnings  from  operations  at  the  rate  of  about  $80,- 
000.00  a  year,  or  that  if  the  property  should  be  valued  as  a 
going  concern  on  the  basis  of  present  not  earnings,  at  any 
rate  from  7  per  cent,  down  to  4  per  cent.,  the  valuation  would 
be  over  $1,000,000.00  or  the  extra  cost  to  us,  if  we  have  to 
go  through  condemnation  proceedings." 

In  reply  to  this  letter  Mr.  Bruce  stated  that,  after  arriving 
as  nearly  as  he  could  at  the  elements  of  valuation  that  were 
more  or  less  susceptible  of  precise  determination,  he  should 
undoubtedly  take  into  account  the  fact,  that  if  he  did  not 
reach  an  agreement  with  the  company  the  Legislature  might 
impose  upon  the  city  the  special  rule  of  damages  for  which 
the  company  had  been  striving,  and  that  a  jury  would  prob- 
ably place  the  highest  valuation  upon  the  property.  x\fter 
this  letter  was  received  Mr.  Quick  made  an  estimate  of  the 
water  power;  and  secured  from  Mr.  Yellott  an  estimate  of 
the  value  of  the  land,  from  Mr.  Preston  an  estimate  of  the 
value  of  the  improvements,  and  from  Mr.  Thomas  an  esti- 
mate of  the  value  of  the  machinerv,  and  these  estimates 
amounted  to  $581,000.00  for  the  entire  property.  The  dif- 
ference between  this  estimate  and  the  amount  mentioned  in 
the  contract  is  $144,000.00  and  in  making  the  offer  of  $725,- 
000.00  which,  even  after  deducting  the  rent  mentioned  in 
the  agreement,  was  in  excess  of  the  estimate  of  its  experts, 
the  Water  Board  must  have  been  moved  by  the  fear  of  con- 
demnation proceedings,  and  that  fear  was  undoubtedly  in- 
creased by  the  statement  that  Mr.  Hooper,  who  had  recently 
built  a  cotton  duck  mill  at  Woodberrv,  had  valued  the  ma- 
chinery  at  nearly  $300,000.00  and  the  statement  that  the  net 
earnings  of  the  company  was  $80,000.00  for  the  year  1907, 
and  from  $60,000.00  to  $80,000.00  for  two  or  three  years 
previous,  and  the  probable  effect  of  such  evidence  upon  a 
jury. 
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Mr.  Quick  testified  that  the  statement  that  Mr.  Hooper 
has  estimated  the  value  of  the  machinery  at  nearly  $300,000 
undoubtedly  had  some  effect  on  his  estimate  of  its  value,  but 
apart  from  this  testimony  we  think  that  the  evidence  shows 
that  he  and  the  Water  Board  in  agreeing  upon  the  price 
named  in  the  contract,  were  influenced  by  these  misrepre- 
sentations, to  such  an  extent  that,  in  view  of  the  fact  that  the 
amount  named  is  in  excess  of  the  market  value  of  the  prop- 
erty the  contract  cannot  be  said  to  be  in  all  respects  fair  and 
just 

We  are  not  to  be  understood  as  saying  that  the  counsel  for 
the  company  or  an  officer  of  the  company  was  guilty  of  fraud 
or  of  making  wilful  misrepresentations.  We  do  not  under- 
stand the  pleadings  as  making  such  a  charge,  and  there  is  no 
evidence  in  this  case  to  warrant  such  an  imputation.  Mis- 
representations as  to  material  matters,  though  innocently 
made,  if  relied  upon  to  the  extent  of  making  the  contract  un- 
conscionable, will  disentitle  the  party  making  them  to  the 
aid  of  a  Court  of  equity  to  enforce  it. 

.  Nor  is  there  any  suggestion  in  the  record  of  any  fraudu- 
lent or  corrupt  arrangement  between  the  Warren  Company 
and  the  Water  Board.  The  contract  was  not  published  in 
the  newspapers  or  generally  known  of  until  after  the  loan 
was  ratified  at  the  general  election  in  1908,  but  it  is  not 
intimated  either  in  the  pleadings  or  evidence  that  that  was 
due  to  any  irregularity  in  the  conception  of  the  contract. 
The  only  explanation  found  in  the  record  is  the  request  of 
the  Warren  Company  that  the  agreement  "should  not  be 
given  any  publicity".  The  reason  assigned  for  making  this 
request  was  that  the  company  would  have  "great  difficulty" 
in  retaining  its  employees  after  it  was  generally  known  that 
the  company  would  not  continue  its  business. 

The  only  remaining  question  necessary  to  be  considered 
relates  to  the  right  of  the  appellant  to  an  injimction  restrain- 
ing the  erection  of  the  proposed  dam  on  the  Gunpowder 
river. 
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The  evidence  shows  that  it  is  the  purpose  of  the  Water 
Board  to  so  construct  the  dam  as  not  to  injure  or  interfere 
with  the  property  of  the  Warren  Company. 

Mr.  Whitman,  the  Water  Engineer  of  the  City,  says  it 
has  not  been  determined  to  what  height  the  proposed  dam 
is  to  be  built,  that  it  will  take  at  least  a  year  and  probably 
eighteen  months  before  the  dam  can  be  built  to  the  height 
of  186  feet,  and  that  will  give  him  ample  opportunity  to 
determine  with  certainty  to  what  height  the  dam  may  be 
erected  without  in  any  way  injuring  the  property  of  the 
appellant  or  interferring  with  its  use,  and  that  when  that 
is  determined  he  will  in  pursuance  of  the  resolution  of  the 
Water  Board,  stop  the  construction  of  the  dam  at  that  eleva- 
tion. The  specifications  indicate  that  the  dam  is  to  be  built 
TO  the  height  of  186  feet,  with  movable  flash  boards  erected 
on  the  crest  of  the  dam  by  which  the  elevation  may  be 
increased.  The  plans  also  include  sluice  gates,  located 
below  the  crest  of  the  dam.  These  flash  boards  and  sluice 
gates  are  to  be  so  constructed  that  the  flash  boards  may  be 
raised  and  the  gates  opened  during  a  flood,  and  Mr.  Whit-, 
man  states  that  the  sluice  gates  are  large  enough  to  carrv- 
off  any  flood  such  as  usually  occurs  about  once  a  year.  The 
proposed  dam  is  to  be  located  about  2,100  feet  above  the 
present  dam  at  Loch  Raven,  and  about  seven  miles  below 
^ferryman's  dam,  on  the  property  now  owned  by  the  City, 
and  about  eight  miles  below  the  Warren  Company's  mill. 
The  elevation  of  the  present  dam  is  171.2  feet,  the  elevation 
at  Merryman's  dam  is  194.14,  the  elevation  at  the  lower 
lx)undary  of  the  Warren  property  is  195  feet,  and  the  eleva- 
tion of  the  tail  race  of  the  Warren  mill  is  195.85  feet.  With 
the  proposed  dam  at  an  elevation  of  186  feet  the  lake  would 
extend  up  the  river  to  a  point  some  distance  below  Merrv- 
man's  dam,  and  with  the  dam  at  192  feet  the  lake  would 
reach  a  point  about  250  feet  below  Merryman's  dam.  The 
valley  of  the  river  above  the  Warren  Company's  property  is 
quite  wide,  but  on  the  Warren  property  the  river  flows 
through  what  is  termed  a  narrow  gorge. 
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The  evidence  of  the  experts  produced  by  the  company 
is  to  the  effect  that  the  erection  of  the  dam  to  an  elevation 
of  186  feet  or  192  feet  will  during  ordinary  floods  seriously 
damage  the  plaintiff's  property  by  forcing  the  water  back  on 
the  property  and  causing  it  to  rise  at  the  Warren  mill.  They 
state  that  the  water  flowing  through  the  Warren  property, 
when  it  strikes  the  ''dead  level"  of  the  lake  will  be  forced 
back  until  it  is  raised  high  enough  on  the  Warren  property 
to  have  sufficient  force  to  move  the  water  in  the  laka  On 
the  other  hand,  the  experts  produced  by  the  City  state  with 
equal  positiveness,  that  as  the  level  of  the  water  in  the 
lake  to  be  formed  by  the  proposed  dam  is  below  the  level 
of  the  Warren  property,  the  erection  of  the  dam  to  an  eleva- 
tion of  186  feet,  or  to  an  elevation  of  186  feet  with  movable 
flash  boards,  increasing  that  elevation  to  192  feet,  would 
have  no  practical  effect  upon  the  Warren  property.  They 
say  further  that  the  flow  of  a  river  can  only  be  determined 
by  taking  cross  sections  of  the  stream,  and  calculating  the 
flow  by  the  use  of  Kutter's  formula  and  other  formulas  Well 
known  to  hydraulic  engineers,  which  method  was  not 
employed  by  plaintiff's  experts. 

It  is  not  easy,  of  course,  for  a  Court  to  determine  with 
any  measure  of  accuracy  the  relative  weight  of  such  testi- 
mony, but  in  this  case  the  Court  if  greatly  aided  by  the 
record  of  floods  that  have  occurred  in  the  valley  of  this 
river.  The  evidence  shows  that  in  1889,  during  the  Johns- 
town flood,  the  water  rose  to  the  height  of  fourteen  feet 
above  its  normal  elevation  at  the  tail  race  of  the  Warren 
mill,  and  flowed  over  the  dam  at  Loch  Eaven  to  the  height 
of  about  eight  feet  above  the  dam.  The  difference,  there- 
fore, between  the  elevation  of  the  water  at  the  tail  race  of 
th  Warren  mill  and  the  water  at  Loch  Raven  during  that 
flood  was  about  thirty  feet.  The  height  of  the  water  at  the 
Warren  mill  during  that  flood  must  imdoubtedly  have  been 
due  in  large  measure  to  the  fact,  that  the  water  in  the  vnde 
valley  above  the  Warren  property  was  forcing  the  water 
through  the  narrow  gorge  on  the  Warren  property.     All  of 
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the  experts  agree  that  such  a  flood  would  not  rise  to  the 
same  height  over  the  proposed  dam,  but  assuming  that  it 
would,  the  water  at  the  Warren  mill  would  still  have  a 
fall  of  fifteen  feet  if  the  dam  was  186  feet,  and  a  fall  of 
nine  feet  if  the  dam  was  192  feet.  Mr.  Whitman,  Water 
Engineer  of  the  City,  who  testified  as  an  expert,  says  that 
where  during  a  flood  the  water  enters  a  gorge  it  has  to  pile 
up,  increase  its  depth,  surface  slope  and  velocity  in  order  to 
pass  through  the  gorge.  The  same  amount  of  water  cannot 
pass  through  the  narrow  gorge  until  it  piles  up  and  increases 
its  velocity,  which  shows  that  the  gorge  itself,  irrespective 
of  the  fall  below  the  mouth  of  the  gorge,  has  the  effect  of 
piling  the  water  up  in  the  gorge,  and  that  as  long  as  the 
fall  is  such  that  the  water  does  not  back  up  to  the  extent 
of  occupying  any  portion  of  the  mouth  of  the  gorge,  the 
amount  of  the  fall  from  the  gorge  has  practically  no  effect 
upon  the  depth  of  the  water  in  the  gorge.  To  this  view, 
which  seems  to  be  a  reasonable  one,  Mr.  Allen,  the  plaintiff's 
exp*ert,  agrees,  and  if  it  is  sound  is  apparently  no  reason 
why  the  erection  of  the  dam  to  an  elevation  of  186  feet  should 
endanger  the  property  of  the  appellant,  as  the  difference 
l)etween  that  elevation  and  the  elevation  of  the  lower  bound- 
ary of  the  Warren  property  is  about  nine  feet,  and  any 
increase  in  the  elevation  of  the  water  in  the  lake  during  a 
flood  will  be  met  by  a  corresponding  increase  in  the  height 
of  the  water  at  the  Warren  property.  The  evidence  shows 
that  the  water  in  the  proposed  lake,  with  the  dam  at  an 
elevation  of  186  feet,  does  not  reach  the  property  of  the 
Warren  Company,  nor  would  it  do  so  if  the  height  of  the 
water  was  increased  eight  feet.  The  flooding  of  the  plain- 
tiff^s  property  during  such  a  flood  as  we  have  mentioned 
could  not,  therefore,  be  attributed  to  the  erection  of  the  pro- 
posed dam  at  an  elevation  of  186  feet 

That  the  erection  of  a  solid  dam  to  the  height  of  192  feet 
would  not  endanger  the  appellant's  property  is  not  so  appar- 
ent. The  appellant's  experts  say  it  would,  while  the  defend- 
ant's experts  assert  that  it  would  not.    But  the  specifications 
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and  evidence  show  that  the  solid  dam  is  to  be  built  to  an 
elevation  of  186  feet,  with  movable  flash  boards  by  which 
that  elevation  may  be  increased  to  the  height  of  192  feet, 
and  with  sluice  gates  suflScient  to  discharge  the  water  dur-  ' 
ing  any  ordinary  flood.  There  is  some  evidence  to  the  eifect 
that  the  opening  of  the  sluice  gates  and  the  raising  of  the 
flash  boards  will  be  attended  with  some  difficulty  during  a 
flood,  and  that  they  are  liable  to  be  n^lected,  but  some  uncer- 
tainty is  incident  to  the  employment  of  all  human  agencies 
and  mechanical  appliances.  The  evidence  shows  that  it  would 
take  an  hour  or  two  during  a  flood  for  the  water  to  raise 
a  foot  at  the  dam,  and  Mr.  Whitman,  plaintiffs  expert,  says, 
that  will  give  those  in  charge  of  the  dam  ample  time  in 
which  to  raise  the  flash  boards  and  open  the  sluice  gates. 
With  the  flash  boards  raised,  the  proposed  dam  would  have 
no  more  effect  upon  plaintiff's  property  than  a  solid  dam  at 
an  elevation  of  186  feet  without  flash  boards. 

As  we  have  said,  a  dam  at  an  elevation  of  186  feet  could 
not  in  any  way  damage  plaintiff's  property,  or  affect  the 
flow  of  the  stream  through  its  land,  and  we  do  not  think 
there  is  any  apparent  danger  of  damage  to  its  property, 
or  of  interference  with  its  rights,  from  a  dam  erected  accord- 
ing to  the  specifications  with  sluice  gates,  and  movable  flash 
boards  raising  the  dam  to  the  height  of  192  feet,  to  be 
opened  and  raised  in  advance  of  an  approaching  flood. 

If,  as  the  erection  of  said  dam  progresses,  the  danger  of 
damage  or  of  interference  with  its  rights  becomes  apparent, 
the  plaintiff  may  renew  its  application  for  an  injunction. 
But  until  such  danger  can  be  made  to  appear,  the  plaintiff 
is  not  entitled  to  an  injunction  restraining  the  construction 
of  an  improvement  so  important  to  the  City. 

In  High  on  Injunctions  (4th  Ed.),  sec.  743,  it  is  said: 
"Where  an  injunction  is  asked  to  restrain  the  construction 
of  words  of  such  a  nature  that  it  is  impossible  for  the  Court 
to  know,  until  they  are  completed  and  in  operation,  whether 
they  will  or  will  not  constitute  a  nuisance,  the  writ  will  1>€ 
refused  in  the  first  instance.  It  is  proper,  however,  under 
such  circumstances  to  dismiss  the  bill  without  prejudice?  to 
any  further  application  which  the  plaintiffs  may  think  thoni- 
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selves  entitled  to  make."  And  in  section  844  the  author  says: 
"^Vhen  it  is  sought  to  restrain  the  construction  of  a  dam 
over  a  navigable  river  upon  the  ground  that  it  will  obstnict 
navigation,  the  work  being  in  the  nature  of  a  public  improve- 
ment authorized  by  an  Act  of  Legislature,  equity  will  not 
enjoin  its  construction  merely  upon  theoretical  opinions  as 
to  the  injury.  In  the  case  of  Adams  v.  Michael,  38  Md. 
123,  Judge  Alvey  said :  *'The  general  mle  is,  that  an  injunc- 
tion would  only  be  granted  to  restrain  an  actual  existing 
nuisance;  but  where  it  can  be  plainly  seen  that  acts  which, 
when  completed  will  certainly  constitute  or  result  in  a 
grievous  nuisance,  or  where  a  party  threatens,  or  b^ns  to 
do,  or  insist  upon  his  right  to  do  certain  acts,  the  Court 
will  interfere,  though  no  nuisance  may  have  been  actually 
committed,  if  the  circumstances  of  the  case  enable  the  Court 
to  form  an  opinion  as  to  the  illegality  of  the  acts  complainefd 
of,  and  the  irreparable  injury  which  will  ensue.  Dawson  v. 
Paver,  5  Hare,  430;  Elwell  v.  Crowther,  31  Beav.  169; 
Palmer  v.  Paul,  2  L.  J.  Ch.  154;  Kerr  on  Inj.  339.  The 
Court,  however,  must  in  all  such  cases,  at  the  time  the 
motion  is  made,  be  enabled  either  to  form  its  own  opinion, 
from  the  circumstances  of  the  case,  as  to  the  legality  of  the 
meditated  purpose  of  the  defendant,  or  to  put  that  question 
in  a  course  of  immediate  trial,  and  where  that  cannot  be 
done,  the  motion  for  the  injunction  will  not  bfe  allowed 
to  stand  over  till  the  purpose  of  the  defendant  has  been  so 
far  executed  as  that  its  character  may  be  judged  of,  but  the 
application  will  be  at  once  refused,  though  without  prejudice 
to  any  future  application.  Haines  v.  Taylor,  2  Phillipps' 
Chancery,  209. 

Counsel  for  the  appellant  rely  upon  the  case  of  Baltimore 
V.  Appold,  42  Md.  442,  where  Judge  Robinson  said:  "The 
right  of  every  reparian  owner  to  the  enjoyment  of  a  stream 
of  running  water  in  its  natural  state,  in  flow,  quantity  and 
quality,  is  too  well  established  to  require  the  citation  of 
authorities.  It  is  a  right  incident  and  appurtenant  to  the 
ownership  of  the  land  itself,  and  being  a  common  right  it 
follows  that  every  proprietor  is  bound  so  to  use  the  common 
right  as  not  to  interfere  with  an  equally  beneficial  enjoyment 
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of  it  by  others.  This  is  the  necessary  result  of  the  equality 
of  right  among  all  the  proprietors  of  that  which  is  common 
to  all.  As  such  owner,  he  has  the  right  to  insist  that  the 
stream  shall  continue  to  run  uti  currere  solebat,  that  it  shall 
continue  to  flow  through  his  land  in. its  usual  quantity,  at  its 
natural  place  and  at  its  usual  height.  Without  a  grant, 
either  express  or  implied,  no  proprietor  has  the  right  to 
obstruct,  diminish  or  accelerate  the  impelling  force  of  a 
strea^i  of  running  water.  Of  course,  we  are  not  to  be 
understood  as  meaning  there  can  be  no  diminution  or  increase 
of  the  flow  whatever,  for  that  would  be  to  deny  any  valuable 
use  of  it  There  may  be,  and  there  must  be  allowed  to  all 
of  that  which  is  common,  a  reasonable  use,  and  such  a  use, 
although  it  may,  to  some  extent,  diminish  the  quantity,  or 
aflFect,  in  a  measure,  the  flow  of  the  stream,  is  perfectly  con- 
sistent with  the  common  rights.'^ 

But  in  the  case  at  bar  the  evidence  shows  that  the  erec- 
tion of  a  dam  to  an  elevation  of  186  feet  would  not  damage 
the  appellant's  property,  or  interfere  with  any  of  the  rights 
mentioned  by  Sxtdqr  Bobinson^  and  the  plaintiff  has  failed 
to  show  that  the  erection  of  the  proposed  dam  according  to 
the  specifications  to  an  elevation  of  186  feet,  with  movable 
flash  boards,  raising  the  dam  to  192  feet,  to  be  moved  in 
advance  of  a  flood,  will  damage  its  property  or  interfere  with 
any  of  its  said  rights. 

We  think  plaintiff's  exceptions  to  the  evidence,  so  far  as 
they  relate  to  the  evidence  to  which  we  have  referred,  were 
properly  overruled. 

Other  interesting  questions  have  been  discussed  in  the  oral 
arguments  and  the  able  and  elaborate  briefs  of  the  counsel, 
and  were  disposed  of  by  the  learned  Court  below  in  a  care- 
fully prepared  opinion.  But  as  it  is  not  necessary  to  decide 
them  in  this  case,  and  as  a  thorough  examination  and  dis- 
cussion of  them  would  greatly  extend  this  opinion,  their 
importance  suggests  the  propriety  of  postponing  a  considera- 
tion of  them  by  this  Court  until  it  is  required  for  the  proper 
disposition  of  the  case  in  which  they  arise. 

For  the  reasons  we  have  stated,  we  must  aflSrm  the  decree 
from  which  this  appeal  was  taken. 

Decree  affirmed,  with  ^tostQ^S^^ 
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HAGERSTOWN  TRUST  COMPAXY,  Executor  of 
Edward  M.  Mealey^  Deceased. 

Orphans'  Courts:  opinions  and  orders;  presumptions.     Deced- 
ents' estates:  jurisdiction  of  Equity  and  of  Orphans'  Court; 
trusts;  duration  of — ;  trustee  and  executor;  one  and 
the  same  person  or  corporation;  accounting ;  pre- 
sumption as  to — ;  termination  of  trust;  Stat- 
ute of  Uses.    Income  or  corpus  of  estate : 
taxation;  collateral  inheritance; 
widows. 

It  is  the  order  of  an  Orphans'  Court,  and  not  its  opinion,  that 
affects  the  rights  of  parties,  and  on  appeal  to  the  "Court  of 
Appeals  from  the  Orphans'  Courts  it  is  only  with  such  orders 
that  the  Court  is  concerned.  p.  229 

On  appeal  from  a  ruling  of  the  Orphans'  Court,  it  is  to  be 
presumed  in  the  absence  of  any  facts  upon  which  to  base  a 
conclusion,  that  the  ruling  of  the  Court  was  correct,      p.  230 

Under  section  120  of  Article  81,  Code  (1912),  the  collateral 
inheritance  tax  is  not  to  be  charged  against  a  widow  for  prop- 
erty bequeathed  to  her  by  her  husband.  p.  230 

The  principle  for  determining  whether  a  fund  received  by  an 
estate  is  to  be  treated  as  corpus  or  as  income,  as  laid  down  in 
Thomas  v.  Gregg,  78  Md.  556,  affirmed.  p.  230 

When  the  same  person  is  executor  and  trustee,  and  where  the 
executor's  acpount  has  been  passed  before  the  expiration  of 
the  year  allowed  him  "wdthin  which  to  pass  his  account,  the 
question  whether  the  estate  has  passed  from  the  executor,  as 
such,  to  the  same  party  as  trustee  does  not  arise.  p.  233 

By  his  will  a  testator,  after  making  certain  legacies,  left  the 
residue  of  his  estate  to  a  trustee,  in  trust  to  pay  the  net 
income  to  his  wife  for  life;  on  her  death  the  trustee  was 
to  pay  over  the  property  to  certain  remaindermen;  the 
widow  died  within  a  year  of  her  husband's  death,  and  before 
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the  executor  (who  was  also  the  trustee),  had  made  any  pay- 
ment to  her  or  for  her,  and  before  he  had  passed  any  account. 
Held,  that  in  the  final  account  of  the  executor  a  proper  allow- 
ance and  entry  would  be,  from  the  full  amount  of  income 
with  which  the  executor  charged  himself,  to  deduct  the  net 
amount  of  the  income  collected  and  owing  by  him  to  the  wife 
up  to  the  time  of  her  death.  p.  231 

Tf  there  had  been  active  duties  for  the  trustee  to  perform  for 
the  benefit  of  the  remaindermen,  other  than  the  mere  passing 
over  of  the  estate  to  them,  it  would  have  been  the  duty  of  the 
executor  to  turn  the  property  in  his  hands  over  to  the  trustee, 
whether  himself  or  some  other.  p.  234 

It  is  not  within  the  jurisdiction  of  the  Orphans*  Court  to 
decide  whether  or  not  a  trust  has  ceased  or  determined.  Such 
power  is  vested  solely  in  Courts  of  Equity,  and  Avithout  such 
affirmative  adjudication  a  trustee  may  properly  decline  to 
pay  over  the  trust  fund  in  his  hand.  p.  235 

Where  all  the  purposes  of  a  trust  have  ceased,  or  are  at  an 
end,  the  absolute  estate  is  in  the  person  entitled  to  the  last 
use.  .  p.  234 

Whether  or  not  a  trust  survives  the  death  of  the  life  tenant 
depends  upon  the  terms  creating  the  trust.  p.  234 

The  Orphans'  Court  is  a  Court  of  limited  jurisdiction  and  has, 
in  general,  no  power  either  to  construe  wills  or  administer 
trusts  under  the  general  powers  given  by  Article  93,  section 
235  of  the  Code  of  Public  General  Laws  (1912).  p.  232 

Orphans*  Courts  are  the  proper  tribunals  to  settle  the  estates 
of  deceased  persons,  and  under  their  power  such  Courts  may 

•  in  certain  instances  construe  wills,  as,  for  example,  when 
they  use  that  power  to  approve  accounts  of  executors  by  which 
payments  of  legacies  have  been  made.  p.  232 

In  order  to  give  a  Court  of  Equity  jurisdiction  over  the  estates 
of  deceased  persons,  some  special  circumstance  must  appear, 
as  when  a  trust  has  devolved  upon  a  trustee  about  which  he  is 
doubtful.  p.  233 

The  Statute  of  Uses  (27  Henry  VIII,  Chap.  10),  has  no  appli- 
cation to  personal  property.  p.  232 

Decided  January  Hih,  1913. 
\oL.  119  15 
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Appeal  from  the  Orphans'  Court  of  Washington  County. 
The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peaece,  Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Samuel  B.  Loose  (with  Charles  D.  Wagaman  on  the  brief) , 
for  the  appellant. 

Fra/nk  G.  Wagaman  and  C,  A.  Little  submitted  a  brief 
for  the  Washington  County  Hospital  and  the  Washington 
County  Free  Library. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court 
The  will   of  Edward  W.   Mealey,   a  wealthy  citizen  of 
Washington  County,  was  probated  in  the  Orphans'  Court 
of  that  county  on  the  12th  day  of  May,  1911. 
The  seventh  and  eighth  clauses  were  as  follows : 

"7th.  All  the  rest,  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed,  and  wheresoever  situ- 
ate, I  give,  devise  and  bequeath  to  the  Hagerstown 
Trust  Company  of  Hagerstown,  Maryland,  Trustee,  to 
hold  the  same  and  collect  the  income  therefrom,  and 
pay  over  the  net  amount  thereof,  to  my  wife,  Adelaide 
Savage  Mealey,  in  semi-annual  instalments,  and  upon 
her  death  I  direct  that  the  whole  corpus  or  principal 
of  the  trust  estate  held  under  this  clause  of  my  will 
be  passed  over  and  delivered  by  my  said  Trustee  as 
follows :  Two-thirds  thereof  to  the  Washington  County 
Hospital  Association,  a  body  corporate,  duly  incorpo- 
rated under  the  laws  of  the  State  of  Maryland ;  and  the 
remaining  one-third  thereof  to  the  Washington  County 
Free  Library,  a  body  corporate,  duly  incorporated  im- 
der  the  laws  of  the  State  of  Maryland. 

8th.  I  hereby  confer  upon  the  Hagerstown  Trust 
Company  of  Hagerstown,  Maiyland,  Trustee,  and  its 
successors  in  the  Trust,  full  power  and  authority  to 
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invest  and  reinvest  all  sums  of  money  which  shall  come 
into  its  hands  under  the  provisions  of  this  my  Will, 
and  confer  upon  it  full  power  and  authority  to  sell 
and  dispose  of,  assign  and  convey  any  part  of  the  whole 
of  the  trust  fimds  in  its  hands,  either  for  the  purpose 
of  changing  the  investments  thereof,  or  for  any  other 
purpose  which,  in  its  judgment,  may  be  necessary  to 
facilitate  the  administration  of  the  estate." 

Adelaide  Savage  Mealey,  the  wife  of  the  testator,  was  by 
the  provisions  quoted  entitled  to  the  jiet  income  of  the  estate 
of  the  testator  during  the  term  of  her  life.  She  died  on  the 
8th  day  of  March,  1912,  of  which  the  executor  had  knowl- 
edge, both  through  general  repute  and  private  telegram. 
Four  days  after  the  death  of  Mrs.  Mealey,  the  executor  took 
into  the  Orphans'  Court  of  Washington  County  what  pur- 
ported to  be  its  first  and  final  account  as  executor  of  Mr. 
Mealey,  and  that  account  was  on  the  12th  day  of  March 
approved. 

On  the  19th  April  the  Hagerstown  Trust  Company  as 
executor  filed  a  petition  in  the  Orphans'  Court  asking  to 
have  the  account,  which  it  had  stated,  and  which  had  been 
approved  by  the  Court  on  the  12th  March,  set  aside,  and  on 
the  33rd  day  of  April  the  Court  passed  its  order  reopening 
and  setting  aside  the  account  of  the  executor  passed  on 
March  12th,  1912,  and  directing  that  the  executor  forthwith 
state  said  account  under  the  direction  and  authority  of  the 
Court.  Three  days  later,  on  April  26th,  1912,  a  restated 
account  was  presented  by  the  executor  to  the  Orphans'  Court, 
which  account  so  presented  was  rejected  by  the  Court  on  the 
30th  of  April,  1912,  the  order  of  such  rejection  being  as 
follows : 

''It  appearing  from  the  petition  of  said  Hagerstown 
Trust  Company,  Executor  as  aforesaid,  filed  April 
19th,  1912,  that  said  Executor  had  received,  since  the 
death  of  Edward  W.  Mealey,  Trom  Tygart's  River 
Lumber  Company,  $19,000.00,'  and  from  the  'Qlady 
Fork  Lumber  Company,  $3,200.00,'  which  sums  were 
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claimed  by  the  life  tenant  under  the  will  of  said  Ed- 
ward W.  Mealey,  his  widow,  during  her  life,  as  income 
to  be  paid  her  according  to  the  provisions  of  the  sev- 
enth clause  of  said  Edward  W.  Mealey's  will,  and  since 
her  death,  will  be  claimed  by  her  legal  representa- 
tives; and  on  the  other  hand,  are  claimed  by  the  re- 
maindermen (the  TVashington  County  Hospital  Asso- 
ciation' and  the  'Washington  County  Free  Library*)  to 
constitute  a  part  of  the  corpus  of  the  estate,  and  that 
said  Executor  has  knowledge  of  said  counter  claims, 
which  have  not  been  submitted  to  a  Court  of  compe- 
tent jurisdiction  for  adjudication. 

It  is  an  error  on  the  part  of  the  said  Executor  to 
distribute  said  sums  of  $19,000.00  and  $3,200.00  as 
part  of  the  corpus  of  the  estate  of  the  decedent,  and  the 
said  Executor  should  have  retained  said  sums  in 'its 
hands,  a  reasonable  time,  to  await  a  determination  of 
the  dispute  in  relation  thereto. 

It  also  appearing  from  the  petition  aforesaid  of  the 
said  Executor  that  Mrs.  Adelaide  Savage  Mealey,  the 
widow  of  the  decedent,  Edward  W.  Mealey,  died  on 
March  8th,  1912,  prior  to  the  ^Restatement  of  said 
first  and  final  account,'  it  was  an  error  on  the  part  of 
said  Executor  to  distribute  to  the  Hagerstown  Trust 
Company  of  Hagerstown,  Maryland,  Trustee,  the  *Bal- 
ance  of  the  Estate,'  as  shown  in  its  account  to  be 
$363,686.21,  after  deducting  $19,141.37  for  Collateral 
Inheritance  Tax,  no  such  tax  being  imposed  upon  es- 
tates, real  or  personal,  passing  from  any  person  to  a 
body  corporate,  in  trust,  for  the  use  of  the  wife  of  the 
grantor,  said  balance  of  $363,686.21  (being  the  balance 
after  the  deduction  of  the  collateral  inheritance  tax) 
should  have  been  (in  accordance  with  the  Statute  of 
Uses,  27  Henry  8th,  Chapter  10),  distributed  direct  to 
the  remaindermen,  the  Washington  County  Hospital 
Association  and  the  Washington  County  Free  Library. 

It  is  therefore  ordered,  this  30th  day  of  April,  1912, 
that  the  said  account  of  the  said  Hagerstown  Trust 
Company,  Executor  of  Edward  W.  Mealey,  deceased. 
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as  restated,  be  and  the  same  is  hereby  rejected,  and  the 
said  Executor  is  hereby  ordered  to  restate  said  account 
in  accordance  with  the  directions  above  given." 

From  this  order  of  the  Orphans'  Court  the  executor  has 
taken  an  appeal  to  this  Court. 

Xumerous  questions  arise  under  this  appeal,  which  will  be 
considered  in  order.  These  are  stated  in  the  brief  of  the 
appellant,  as  follows: 

1st.  Is  the  restated  account  of  April  26th,   1912, 
right? 

2nd.  The  power  of  the  Orphans'  Court  to  adjudicate 
trusts. 

3rd.  Conceding  the  jurisdiction,  is  the  opinion  of  the 
Court  and  its  order  of  April  30th,. 1912,  right? 

It  will  be  observed  that  the  third  question  as  phrased  by 
the  appellant  is  whether  the  opinion  of  the  Court  and  its 
order  of  April  30th,  1912,  is  right.  All  this  Court  is  con- 
cerned in  is,  whether  the  order  is  right.  That  may  be  en- 
tirely proper  and  yet  the  opinion  of  the  Court  an  error ;  con- 
sequently the  first  and  third  questions  as  stated  by  the  appel- 
lee may  properly  be  considered  together. 

The  first  matter  to  be  passed  upon  is  the  correctness  of 
the  account  in  distributing  two  sums  of  money,  viz,  $19,- 
000.00  received  from  the  Tygart's  River  Lumber  Co.  and 
$3,200  received  from  the  Glady  Fork  Lumber  Co.  as  part 
of  the  corpus  of  the  estate  of  said  deceased.  All  that  ap- 
I>ear8  from  the  record  in  this  case  with  regard  to  either  of 
these  sums  are  two  items  in  the  account  which  charge  the 
executor  with  the  receipt  of  these  moneys,  and  the  allegation 
of  the  second  paragraph  of  the  petition  filed  on  the  19th 
April,  which  simply  states  that  the  executor  has  received 
these  sums,  but  whether  they  were  received  as  dividends 
upon  the  stock  of  the  respective  corporations,  or  in  liquida- 
tion by  them  in  the  process  of  voluntary  dissolution,  or  the 
payment  of  accumulated  dividends,  or  as  payments  on  ac- 
count of  the  reduction  of  the  capital  stock,  nowhere  appears, 
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and  in  such  a  condition  it  is  impossible  for  this  Court  to  say 
whether  those  sums  of  money,  respectively,  constitute  a  por- 
tion of  the  corpus  or  should  have  been  treated  as  income  of 
the  estate  of  Mr.  Mealey.  The  principles  for  the  determina- 
tion of  this  question  have  been  frequently  laid  down  by 
this  Court;  see  the  cases  of  Thomas  v.  Oregg,  78  Md.  556; 
Smith  V.  Hooper^  95  Md.  16 ;  Robinson  v.  Bonaparte,  102 
Md.  63 ;  Atla/rUic  Coast  Line  cases,  102  Md.  73 ;  Ex  Parte 
Humbird,  114  Md.  627.  But  there  are  no  facts  before  this 
(^urt  by  which  it  can  say  affirmatively  whether  that  portion 
of  the  order  of  the  Orphans'  Court  appealed  from  was  cor- 
rect or  incorrect  In  the  absence  of  any  facta  upon  which 
to  base  a  conclusion,  the  presumption  is  that  the  ruling  of 
the  lower  Court  was  correct,  until  the  contrary  appears. 

There  are  certain  matters  in  the  account  which  are  not 
entirely  clear;  thus,  whether  the  item  of  $37.39,  appearing 
as  the  amount  of  the  collateral  tax  upon  the  appraised  value 
of  certain  pictures,  books  and  antiques  was  intended  as  a 
charge  against  the  life-interest  in  them  of  the  window,  or 
against  the  remaindermen,  it  is  impossible  to  tell.  If  it  was 
the  intention  to  make  this,  or  any  portion  of  it,  a  charge 
against  the  life-interest  of  Adelaide  Savage  Mealey,  the 
widow  of  the  testator,  it  is  manifestly  at  variance  with  the 
Code  (1912),  Article  81,  Section  120;  while  on  the  other 
hand,  if  it  was  intended  only  as  indicating  the  amoimt  of 
the  tax  to  be  paid  by  the  remaindermen  who  had  already 
become  entitled  to  the  property  when  the  accoimt  was  pre- 
sented in  the  Orphans'  Court,  the  item  was  entirely  proper. 

There  also  appears  in  the  re-stated  account  the  following 
item:  "From  which  deduct  this  sum,  income  charged  in  this 
account,  which  under  the  7th  clause  of  the  will  of  testator 
goes  to  testator's  widow  and  by  this  executor  paid  to  trustee, 
$11,167.64."  No  such  corresponding  item,  or  anything  like 
it,  appears  in  the  original  account,  and  the  natural  inference 
from  the  manner  in  which  the  item  is  expressed  would  be, 
that  Mrs.  Mealey  was  living  at  the  time,  and  that  the  prop- 
erty was  passed  over  to  the  trustee  for  her  benefit,  in  accord- 
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ance  with  the  tenns  of  the  will;  but  Mrs.  Mealey  had  died 
on  the  8th  of  March,  and  this  re-stated  account  was  not  filed 
until  the  26th  day  of  April,  a  month  and  a  half  later.  Ap- 
parently there  was  no  payment  made  by  the  executor  to  the 
trustee  for  Mrs.  Mealey's  benefit  from  the  time  of  the  death 
of  her  husband  until  the  time  of  her  own  death,  when  the 
trust  expired,  and  this  item  was  then  inserted  either  for  the 
purpose  of  giving  the  impression  that  Mrs.  Mealey  was  still 
living  and  that  there  were  active  duties  for  the  trustee  to 
perform  for  her  benefit,  and  thus  preserve  the  trust  for  the 
benefit  of  the  trustee,  or  else  the  account  is  misleading. 
Under  the  seventh  clause  of  Mr.  Mealey's  will,  his  widow 
was  to  receive  in  semi-annual  instalments  the  net  income 
from  his  estate,  but  as  no  dates  appear  in  the  account  to 
show  when  this  item  of  income  was  received,  whether  before 
or  after  her  death,  it  is  impossible  for  this  Court  to  say 
from  the  condition  of  the  record,  whether  the  allowance  so 
asked  for  by  the  executor  was  correct  or  not.  Mrs.  Mealey 
was  entitled  under  her  husband's  will  to  receive  the  net  in- 
come, as  in  the  will  provided,  and  if  there  was  income  due 
her  which  had  not  been  paid  at  the  time  of  her  death,  it  was 
manifestly  a  part  of  her  estate  and  would  pass  to  her  per- 
sonal representative.  The  payment  to  her  representative 
must  under  the  terms  of  the  will  come  from  the  trustee,  and 
with  r^ard  to  that  as  well  as  with  r^ard  to  the  trust  created 
by  the  fourth  and  fifth  clauses  of  the  will,  the  trustee  had 
active  duties  to  perform.  A  more  accurate  way  to  have 
stated  the  allowance  asked  for  in  the  item  now  being  con- 
sidered would  have  been  "from  which  deduct  this  sura  paid 
by  the  executor  to  the  trustee,  under  the  seventh  clause  of  the 
will  of  the  testator,  being  the  net  amount  of  income  col- 
lected and  owing  to  the  estate  of  Adelaide  Savage  Mealey, 

deceased,  up  to  the  8th  day  of  March,  1912,  $ " 

This  leaves  for  determination  one  question,  and  that  by 
far  the  most  important  of  the  case.  By  both  the  original  and 
restated  accounts  the  balance  of  the  estate  was  distributed 
to  "the  Hagerstown  Trust  Co.,  trustee,  to  hold  the  same  and 
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collect  the  income  therefrom  and  to  pay  over  the  net  amount 
thereof  to  Adelaide  Savage  Mealey  in  semi-annual  instal- 
ments and  upon  her  death  the  whole  corpus  of  the  trust 
estate  held  by  the  said  trustee  shall  be  passed  over  and  de- 
livered by  said  trustee  as  follows:  two-thirds  thereof  to  the 
Washington  County  Hospital  Association  and  the  remaining 
one-third  thereof  to  the  Washington  Coimty  Free  Library." 
This  distribution  is  open  to  exactly  the  same  criticism  as 
that  already  made,  namely,  that  at  the  time  when  this  ac- 
count was  presented  the  beneficiary  who  was  to  receive  the 
income  was  dead,  and  it  was  manifestly  an  error  to  make  a 
distribution  for  the  benefit  of  a  person  no  longer  in  esse  and 
whose  interest  had  terminated  with  her  death.  The  order  of 
the  Orphans'  Court  directed  the  executor  to  make  distribu- 
tion directly  to  the  Washington  County  Hospital  Association 
and  the  Washington  County  Library,  but  the  distribution 
then  to  be  made  was  of  personal  property  and  not  realty,  and 
therefore  the  Statute  of  Uses  had  no  application.  Denton  v. 
Denton,  17  Md.  407.  The  contention  upon  the  part  of  the 
Trust  Company  is  that  the  Orphans'  Court,  being  a  Court 
of  limited  jurisdiction,  is  without  power  either  to  construe  a 
will,  or  administer  a  trust.  That  an  Orphans'  Court  has  no 
jurisdiction  to  administer  a  continuing  trust  has  been  re- 
peatedly decided  by  this  Court.  Conner  v.  Ogle,  4  Md.  Ch. 
425;  Taylor  v.  Broscup,  27  Md.  219;  State  v.  Chesfon,  51 
Md.  352;  Co7idon  v.  Updegraff,  117  Md.  71. 

Article  93,  Section  235,  Code  1912,  contains  the  grant  of 
powers  to  the  Orphans'  Courts,  and  these  are  "to  take  probate 
of  wills,  grant  letters  testamentary  and  of  administration; 
direct  the  conduct  and  accounting  of  executors  and  adminis- 
trators, and  administer  justice  in  all  matters  relating  to 
affairs  of  deceased  persons."  It  follows  from  this  grant  of 
power  that  the  Orphans'  Court  is  for  most  purposes  tlie 
proper  forum  in  which  to  settle  the  estate  of  a  deceased  per- 
son, and  to  say  generally  that  it  possesses  no  power  to  con- 
strue wills,  would  be  to  deny  to  it  the  power  to  approve  an 
accoimt  of  an  executor  by  which  payments  of  legacies  were 
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made,  and  force  the  estate  of  every  person  who  was  so  un- 
fortunate as  to  leave  a  will  to  the  double  expense  of  adminis- 
tration in  the  Orphans'  Court,  and  then  being  taken  into  an 
Equity  Court  for  a  construction  of  a  will  and  a  payment  of 
the  legacies  contained  therein;  therefore,  it  has  been  fre- 
quently said  that  "in  order  to  give  the  equity  Court  jurisdic- 
tion some  special  circumstances  must  appear,  such  as  a  trust 
devolved  on  a  trustee  and  about  which  he  is  doubtful,  some- 
thing more  than  the  mere  payment  over  of  a  legacy  after  the 
debts  are  paid."  Woods  v.  Fuller,  61  Md.  457.  Xor  can 
there  arise  in  this  case  the  question  which  sometimes  arises, 
that  because  of  the  lapse  of  time,  property,  or  the  title  to  it, 
is  presumed  to  have  passed  from  an  individual  in  one  capac- 
ity as  executor,  to  the  same  individual  in  the  capacity  of 
trustee,  Abell  v.  Brady,  79  Md.  94,  because  when  the  origi- 
nal account  was  rendered  in  this  case  the  twelve  months  from 
the  grant  of  letters  which  is  allowed  to  an  executor  for  settle- 
ment of  his  decedent's  estate  had  not  elapsed,  and  that  he 
had  not  in  fact  paid  it  over  as  he  might  possibly  have  done 
after  the  expiration  of  six  months,  is  apparent  from  the 
account  itself. 

The  will  in- this  case  is  not  intricate  or  ambiguous.  The 
objects  which  Mr.  Mealey  had  in  mind,  were  that  the  Hagers- 
town  Trust  Company  should  hold  and  manage  the  corpus  of 
his  property,  after  the  payment  of  certain  named  legacies, 
for  the  benefit  and  advantage  of  his  wife  so  as  to  provide  her 
without  trouble  or  care  an  adequate  income  for  her  support 
and  maintenance  during  her  life,  that  the  trust  created  for 
her  benefit  should  cease  at  her  death,  and  the  property  be 
passed  to  two  institutions  in  which  he  was  interested.  He 
did  not  contemplate  the  performance  of  any  duty  or  service 
upon  the  part  of  the  Hagerstown  Trust  Company  for  the 
benefit  of  the  Washington  County  Hospital  Association  or 
the  Washington  County  Free  Library,  only  the  passing  over 
to  the  two  corporations  the  corpus  of  the  estate  in  the  hands 
of  the  trustee  at  the  death  of  his  widow. 
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Is  it  then  necessary  that  the  executor  should  turn  the 
property  in  its  hands  over  to  a  trustee,  whether  itself  or  some 
other,  simply  as  a  conduit  to  the  legatees  entitled  ?  If  Jhere 
were  active  duties  of  trust  administration  to  be  performed, 
manifestly  such  would  be  the  only  proper  course  to  pursue. 

It  has  also  been  repeatedly  held  that  where  all  the  pur- 
poses of  a  trust  have  ceased,  or  are  at  an  end,  the  absolute 
estate  is  in  the  person  entitled  to  the  last  use.  Milholland  v. 
Whaien,  89  Md.  212;  Owens  v.  Crow,  62  Md.  494;  Long  v. 
Long,  62  Md.  33. 

The  case  of  Hanson  v.  Worthington,  12  Md.  419,  pre- 
sented a  question  very  similar  to  the  one  at  bar,  it  differed 
from  the  present  case  in  this  respect — in  that  case  there  was 
an  interval  of  twelve  years  from  the  time  of  the  grant  of 
letters  until  the  passage  of  the  account  which  gave  rise  to  the 
litigation,  and  by  reason  of  the  length  of  time  which  had 
elapsed  the  estate  involved  was  regarded  as  having  passed 
from  the  executor  to  the  trustees  by  operation  of  law. 
Whether  or  not  a  trust  survives  the  death  of  the  life  tenant 
is  said  in  a  number  of  cases  to  depend  upon  the  terms  of  the 
will  creating  the  trust.  '^When  that  intention  can  be  plainly 
gathered  from  the  will,  the  trustee  can  only  be  discharged 
from  his  trust  by  paying  over  the  fund  to  the  cestui  que  trust 
in  remainder."  DeBeam  v.  Winans,  111  Md.  475.  In 
Hanson  v.  Worthington,  supra,  and  Denton  v.  Denton,  supra, 
this  Court  decided  that  such  had  been  the  intent  of  testator 
in  each  of  those  cases.  So  in  the  present  case,  Mr.  Mealey 
undoubtedly  intended  and  expected  that  the  property  con- 
stituting his  estate  would  pass  from  his  executor  to  the  trus- 
tee named  by  him,  to  be  administered  for  the  benefit  of  his 
wife  during  her  life.  He  did  not  contemplate  and  so  made 
no  provision  for  the  case  of  the  death  of  his  wife  before  the 
fund  ever  reached  the  hands  of  the  trustee. 

There  is  another  serious  objection  to  a  distribution  by  the 
executor  directly  to  the  remaindermen,  as  ordered  by  the 
Orphans'  Court.  Such  a  distribution  or  passing  over  of  the 
property  can  only  be  done  upon  the  termination  of  the  trust. 
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Xow  while  under  the  particular  facts  of  this  case  that  is  not 
a  matter  susceptible  of  controversy,  the  termination  vel  non 
of  a  trust  may  present  questions  of  extreme  difficulty,  and 
nowhere  is  there  to  be  found  any  authority  reposed  in  the 
Orphans'  Courts  of  this  State  to  adjudicate  a  question  of 
this  character.  That  power  is  vested  solely  in  the  Courts  of 
Equity,  and  without  such  affirmative  adjudication  a  trustee 
may  properly  decline  to  pay  over  the  trust  fund  in  his  hands. 

A  brief  has  been  filed  in  this  case  by  attorneys  represent- 
ing the  Washihgton  County  Hospital  Association  and  the 
Washington  County  Free  Library,  claiming  as  to  each  of 
these  legatees  and  remaindermen,  that  imder  their  charters 
the  funds  distributed  to  them  are  exempt  from  collateral  in- 
heritance tax.  There  is  nothing  contained  in  the  record 
which  raises  this  issue,  and  it  does  appear  from  that  brief 
that  this  question  has  already  been  made  a  subject  of  litiga- 
tion in  a  Court  of  competent  jurisdiction,  but  there  is  noth- 
ing before  this  Court  relative  thereto  upon  which  any  order 
could  be  based,  and  no  opinion  is  expressed  with  regard 
thereto. 

For  the  reasons  indicated  the  order  of  the  Orphans'  Court 
of  Washington  Coimty  of  April  30th,  1912,  must  be  reversed. 

Order  reversed  and  cause  remanded,  to  the 
end  that  an  account  may  he  passed  in 
accordance  with  an  opinion  this  day 
filed.  Costs  to  be  paid  by  the  executor 
out  of  the  estate  in  its  hands. 
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GILBERT  SMITH  vs.  SARAH  Y.  BROWX. 

Malicious  prosecution :  defective  warrant  for  arrest:  when  de- 
fects do  not  affect  liability  of  defendant  in  suit  for  dam- 
ages.   Chattel  mortgages :  removal  with  intent  to  de- 
fraud.   Declarations:  clerical  errors.    Pray- 
ers: inconsistent — ;  conceded  prayers. 
Evidence :  inadmissible — ;  already 
admitted  without  objection. 

More  clerical  errors  in  a  declaration  or  in  a  record  may  be 
overlooked.  p.  245 ' 

For  the  defects  in  a  warrant  of  arrest,  on  which  is  based  an 
action  for  malicious  prosecution,  to  be  such  as  to  render  the 
warrant  of  no  effect  and  thereby  defeat  the  liability  of  the 
defendant,  they  must  be  so  glaring  and  palpable  that  any 
person  of  ordinary  intelligence,  by  merely  looking  at  and 
reading  the  warrant,  will  at  once  pronounce  it  null  and  void. 

p.  246 

Where  such  a  warrant  charged  a  party  for  illegally  ^Wemoving 
from  the  city,  hypothecating  or  secreting  a  piano  valued  at 
$325.00  without  first  obtaining  in  writing  the  consent  of  the 
mortgagor"  in  Baltimore  City,  without  the  words  ^^with  the 
intent  to  defraud  the  mortgagee'^  etc.,  according  to  the  lan- 
guage of  the  statute,  it  was  held,  that  the  defect  did  not  ren- 
der the  declaration  null  so  as  to  prevent  the  liability  of  the 
defendant  for  a  malicious  prosecution.  p.  246 

The  justice  of  the  peace  had  jurisdiction  of  both  the  subject- 
matter  and  the  person,  and  the  liability  of  the  defendant  in 
the  suit  for  malicious  prosecution  was  not  prevented  by  rea- 
son of  the  defects  in  the  charge  of  the  warrant  under  which 
the  plaintiff  was  arrested.  p.  247 

Where  the  defendant  in  a  suit  for  malicious  prosecution  admits 
that  he  swore  out  a  warrant  for  the  arrest  of  the  plaintiff, 
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a  prayer  instructing  the  jury  that  there  was  no  legally  suffi- 
cient evidence  to  prove  that  the  defendant  ever  swore  out 
the  warrant,  etc.,  is  erroneous.  pp.  246-247 

Probable  cause  is  a  mixed  question  of  law  and  of  fact;  and 
the  jury  should  be  instructed  hypothetically  as  to  what  con- 
stitutes probable  cause,  leaving  to  them  to  find  the  facts 
embraced  in  the  hypothesis.  p.  247 

In  a  suit  for  malicious  prosecution,  a  prayer  to  instruct  the 
jury,  that  there  is  legally  sufficient  evidence  of  probable  cause, 
etc.,  does  not  leave  the  jury  to  find  the  existence  of  the  facts 
relied  on  as  constituting  such  probable  cause,  and  is  erroneous. 

p.  247 

Conceded  prayers  are  the  law  of  the  case.  p.  248 

Prayers  inconsistent  with  conceded  prayers  are  erroneous. 

p.  248 

In  an  action,  for  damages  for  malicious  prosecution  it  is  nec- 
essary for  the  plaintiff  to  show  that  such  suit  had  been  dis- 
missed.   '  p.  249 

When  the  answer  of  witnesses  to  a  question  that  has  been 
objected  to  has  already  been  given  in  evidence  and  adduced  by 
the  party  objecting,  its  admission  is  not  reversible  error. 

p.  260 
Decided  January  14th,  19 IS. 

Appeal  from  the  Baltimore  City  Court  (Dawkins^  J.). 

The  following  are  the  prayers  of  the  plaintiff  and  of  the 
defendant,  together  with  the  action  of  the  Court  upon  each : 

PlairUiff's  First  Prayer. — If  the  jury  should  find  from 
the  evidence  that  the  plaintiff  was  arrested  in  Baltimore 
City  on  or  about  the  28th  day  of  October,  1910,  and  taken 
to  the  Western  Police  Station  and  kept  in  custody  during 
a  part  of  that  day  and  was  released  on  bail  for  the  action 
of  the  Grand  Jury,  and  that  the  Grand  Jury  on  or  about  the 
4th  day  of  November,  1910,  dismissed  the  charge  against  her, 
and  shall  find  that  the  defendant,  Gilbert  Smith,  aided  and 
assisted  in  procuring  the  arrest  and  prosecution  of  the  plain- 
tiff under  such  circumstances  as  would  not  have  induced  a 
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reasonable  and  dispassionate  man  to  have  undertaken  such 
prosecution  from  public  motives,  then  there  was  no  probable 
cause  for  said  prosecution,  and  the  jury  may  infer  in  the 
absence  of  sufficient  proof  to  satisfy  ihem  to  the  contrary 
that  said  prosecution  was  malicious  in  law  and  their  verdict 
may  be  for  the  plaintiff.     (Oranted.) 

Plaintiff's  Second  Prayer. — ^If  the  jury  should  find  from 
the  evidence  that  the  contract  produced  in  evidence  by  the 
defendant  and  signed  by  the  plaintiff  contained  a  clause  that 
the  said  Sarah  V.  Brown  would  not  attempt  to  remove  the 
piano  in  question  from  640  West  Franklin  street  without 
the  written  consent  of  Gilbert  Smith,  and  that  the  said 
Gilbert  Smith  knew  that  the  said  piano  had  been  removed 
from  640  West  Franklin  street  to  various  other  places,  if 
the  jury  should  so  find,  and  that  the  said  Gilbert  Smith  con- 
tinued to  collect  on  account  of  said  piano  after  its  removal 
from  640  West  Franklin  street,  if  they  should  so  find,  and 
that  no  objection  was  made  to  the  removal  of  the  same  by  the 
said  Gilbert  Smith,  if  the  jury  should  so  find,  then  the  said 
Gilbert  Smith  waived  the  clause  in  the  contract  hereinbefore 
mentioned  concerning  the  removal  of  said  piano  from  640 
West  Franklin  street,  without  the  written  consent  of  the  said 
Gilbert  Smith.     (Refused.) 

Plaintiff's  Third  Prayer. — If  the  jury  should  find  from  the 
evidence  that  the  plaintiff  was  arrested  in  Baltimore  City 
on  or  about  the  28th  day  of  October,  1910,  and  taken  to 
the  Western  Police  Station  and  kept  in  custody  during  a 
part  of  that  day  and  was  released  on  bail  for  the  action 
of  the  Grand  Jury,  and  that  the  Grand  Jury  on  or  about 
the  4th  day  of  November,  1910,  dismissed  the  charge  against 
her,  and  that  the  defendant,  Gilbert  Smith,  at  said  Western 
Police  Station  on  the  28th  day  of  October,  1910,  heard  the 
conversation  directed  to  him  by  the  witness,  Mrs.  Bull,  if 
they  should  so  find,  to  the  effect  that  the  plaintiff  had  given 
her  on  the  evening  of  October  27th,  1910,  ten  doUars  to  take 
to  the  said  Gilbert  Smith  to  pay  on  account  of  said  piano, 
if  they  should  so  find,  and  that  she  stated  to  the  said  Gilbert 
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Smith  that  she  had  the  ten  dollars  and  that  she  offered  to 
pay  the  same  to  the  said  defendant,  and  that  the  plaintiff 
offered  to  pay  the  full  amount  claimed  by  the  defendant,  if 
they  should  so  find,  and  that  thereafter  the  defendant,  Gilbert 
Smith,  aided  and  assisted  in  the  prosecution  of  the  plaintiff 
under  such  circumstances  as  would  not  have  induced  a  reason- 
able and  dispassionate  man  to  have  undertaken  such  prosecu- 
tion from  public  motives,  then  the  jury  may  infer  in  the 
absence  of  sufficient  proof  to  satisfy  them  to  the  contrary 
that  said  prosecution  was  malicious  in  law  and  their  verdict 
may  be  for  the  plaintiff.     {Refused.) 

Plaintiff's  Fourth  Prayer.—li  the  jury  should  find  their 
verdict  for  the  plaintiff,  they  are  at  liberty  to  take  into  con- 
sideration all  the  circumstances  of  the  case  and  award  such 
damages  as  wiU  not  only  compensate  the  plaintiff  for  the 
wrong  and  indignity  she  has  sustained  in  consequence  of  the 
defendant's  wrongful  acts,  but  may  also  award  exemplary  or 
punitive  damages  as  a  punishment  to  the  defendant  for  such 
wrongful  act     (Conceded.) 

Plaintiff's  Fifth  Prayer. — The  jury  are  instructed  that 
probable  cause  is  "such  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  believing  the  party  accused  to  be 
guilty."     (Conceded.) 

Defendant's  First  Prayer. — ^Defendant  prays  the  Court  to 
instruct  the  jury  that  the  charge  mentioned  in  the  declara- 
tion is  not  a  charge  of  a  criminal  offense,  and  even  if  proved, 
they  must  still  find  for  the  defendant.     (Refused.) 

Defendant's  Second  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  no  l^ally  sufficient 
evidence  in  this  case  to  prove  that  the  defendant  caused  to  be 
issued  or  procured  a  warrant  for  the  arrest  of  the  plaintiff 
charging  her  with  a  criminal  offense  and  their  verdict  must 
be  for  the  defendant.    (Refused.) 

Defendant's  Third  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  no  legally  sufficient 
evidence  to  prove  that  the  defendant  ever  swore  out  a  war- 
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rant  or  caused  or  procured  the  arrest  of  the  plaintiff  for  the 
offense  charged  in  the  declaration.    {Refused.) 

Defendant's  Fourth  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  no  legally  sufficicnf 
evidence  in  this  case  to  prove  that  the  charge  contained  in 
warrant  mentioned  in  the  evidence  was  ever  ended,  dis- 
missed or  abandoned  and  their  verdict  must  be  for  the 
defendant.     {Refused.) 

Defendant's  Fifth  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  legally  sufficient 
evidence  in  this  case  that  there  was  probable  cause  for  pro- 
curing the  warrant  mentioned  in  this  cause  and  causing  tlie 
arrest  of  plaintiff  as  mentioned  in  the  evidence.    {Refused. ' 

Defendant's  Sixth  Prayer.— The  defendant  prays  the 
Court  to  instruct  the  jury  that  the  defendant  was  not 
actuated  by  malice  in  procuring  the  warrant  mentioned  in 
the  testimony.     {Refused.) 

Defendant's  Seventh  Prayer. — Defendant  prays  the  Court 
to  instrucct  the  jury  that  if  they  shall  find  from  the  evidence 
that  there  was  such  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  to  warrant  <] 
cautious  man  in  believing  the  accused  to  be  guilty  of  the 
charge  mentioned  in  the  warrant,  there  was  probable  cause 
for  causing  said  warrant  to  be  issued  and  their  verdict 
should  be  for  the  defendant     {Granted.) 

Defendant's  Eighth  Prayer. — ^Defendant  prays  the  Court 
to  instruct  the  jury  that  if  they  shall  find  from  the  evidence 
that  in  causing  the  warrant  mentioned  in  the  evidence  to 
be  issued,  he  acted  under  advice  of  counsel,  an  attorney  at 
law,  after  having  laid  before  him  fully  and  fairly  all  the 
facts  in  the  case  relative  to  the  charge,  that  he  knew,  or  by 
reasonable  diligence  might  have  known  and  that  he  believed 
such  advice  to  be  sound  and  without  malice,  then  the  defend- 
ant acted  in  good  faith  and  was  not  actuated  by  malice  in 
procuring  said  warrant.     {Granted.) 

Defendant's  Ninth  Prayer. — Defendant  prays  the  Court 
to  instruct  the  jury  that  if  they  shall  find  from  the  evidence 
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that  the  facts  proven  are  too  inconclusive  to  justify  any 
rational  mind  in  finding  malice  on  the  part  of  the  defendant 
in  prosecuting  this  case,  then  the  jury  should  find  for  the 
defendant.     (Refused.) 

Defendant's  Tenth  Prayer. — Defendant  prays  the  Court 
to  instruct  the  jury  that  there  is  no  legally  suflScient  evidence 
to  show  that  defendant  ever  prosecuted  the  charge  mentioned 
in  the  recognizance,  in  evidence,  before  the  Grand  Jury. 
{Kef used.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbtscoe, 
Burke,  Thomas,  Pattison  and"  Stockbribge,  JJ. 

Frank  V.  Rhodes,  for  the  appellant. 

/.  Cookman  Boyd,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  malicious  prosecution  brought  by 
the  appellee  against  the  appellant. 

The  amended  declaration  charges  that  **on  or  about  the 
28th  day  of  October,  1910,  the  defendant  caused  the  plain- 
tiff to  be  arrested  and  taken  to  one  of  the  police  stations 
in  the  City  of  Baltimore,  where  she  was  detained  from  about 
four  o'clock  in  the  morning  of  October  28th  until  about 
three  o'clock  in  the  afternoon  of  the  same  day,  on  the  charge 
of  unlawfully  removing  from  the  city,  hypothecating  or  se- 
creting one  piano,  value  $325,  without  first  obtaining  in 
writing  the  consent  of  the  mortgagor  in  Baltimore  City, 
State  of  Maryland;  that  she  was  thereafter  released  on  bail 
to  await  the  action  of  the  Grand  Jury,  and  that  the  said 
charge  against  her  was  dismissed  by  the  Grand  Jury  in  the 
City  of  Baltimore  on  the  4th  day  of  November,  1910 ;  thait 
the  prosecution  of  the  plaintiff  by  the  defendant  was  falsely 
and  maliciously  made,  and  that  the  same  was  without  prob- 
able cause;  that  as  a  result  thereof  the  plaintiff  was  caused 
to  suffer  great  personal  inconvenience,  physical  torture,  men- 
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tal  anguish  and  great  humiliation,  and  other  great  wrongs 
and  injuries  were  by  her  thereby  sustained." 

To  this  declaration  the  defendant  pleaded  that  he  did  not 
commit  the  wrong  aUeged,  and  upon  the  trial  of  the  case 
the  jury  rendered  a  verdict  for  the  plaintiff  for  the  sum  of 
one  thousand  dollars,  upon  which  verdict  a  judgment  in 
favor  of  the  plaintiff  was  entered  for  that  amount. 

At  the  close  of  the  testimony  five  prayers  were  offered  by 
the  plaintiff.  Of  these  the  first  was  granted,  the  second  and 
third  were  rejected  and  the  4th  and  5th  were  conceded.  The 
defendant  offered  ten  prayers ;  the  first,  second,  third,  fourth, 
fifth,  sixth,  ninth  and  tenth  were  rejected,  and  the  seventh 
and  eighth  were  granted.  The  defendant  excepted  to  the 
ruling  of  the  Court  in  "granting  the  plaintiff's  second  and 
third  prayers"  and  to  the  rejection  of  his  prayers  above 
riamed.  It  was  the  first,  and  not  the  second  and  third  pray- 
ers of  the  plaintiff,  that  was  granted.  Thus  it  was  to  the 
granted  prayer  of  the  plaintiff,  and  not  to  her  rejected  pray- 
ers (the  second  and  third),  that  the  defendant  must  have 
intended  to  except,  and  we  will  so  consider  his  exception. 

By  the  plaintiff's  first  prayer,  the  jury  were  instructed 
that,  should  they  "find  from  the  evidence  that  the  plaintiff 
was  arrested  in  Baltimore  City  on  or  about  the  28th  day  of 
October,  1910,  and  taken  to  the  Western  Police  Station  and 
kept  in  custody  during  a  part  of  that  day  and  was  released 
on  bail  for  the  action  of  the  Grand  Jury,  and  that  the  Grand 
Jury  on  or  about  the  4th  day  of  November,  1910,  dismissed 
the  charge  against  her,  and  shall  find  that  the  defendant, 
Gilbert  Smith,  aided  and  assisted  in  procuring  the  arrest 
and  prosecution  of  the  plaintiff  under  such  circumstances  as 
would  not  have  induced  a  reasonable  and  dispassionate  man 
to  have  undertaken  such  prosecution  from  public  motives, 
then  there  was  no  probable  cause  for  said  prosecution,  and 
the  jury  may  infer  in  the  absence  of  sufficient  proof  to  sat- 
isfy them  to  the  contrary  that  said  prosecution  was  malicious 
in  law  and  their  verdict  may  be  for  the  plaintiff." 
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The  jury,  by  the  plaintiffs  fourth  prayer,  a  conceded 
prayer,  were  instructed  that  "should  they  find  their  verdict 
for  the  plaintiff,  they  are  at  liberty  to  take  into  considera- 
tion all  the  circumstances  of  the  case  and  award  such  dam- 
ages as  would  not  only  compensate  the  plaintiff  for  the  wrong 
and  indignity  she  has  sustained  in  consequence  of  the  defend- 
ant's wrongful  acts,  but  may  also  award  exemplary  and  puni- 
tive damages  as  a  punishment  to  the  defendant  for  such 
wrongful  act/' 

By  the  plaintiff's  fifth  prayer,  also  a  conceded  prayer,  the 
jury  were  instructed  that  "probable  cause  is  such  reasonable 
ground  of  suspicion  supported  by  circumstances  sufficiently 
strong  in  themselves,  to  warrant  a  cautious  man  in  believing 
the  party  accused  to  be  guilty." 

By  the  defendant's  first,  second,  third,  fourth,  fifth  and 
sixth  prayers  the  Court  was  asked  to  instruct  the  jury,  either 
expressly  or  in  effect,  to  find  for  the  defendant,  and  thus  to 
remove  the  case  from  the  consideration  of  the  jury. 

By  the  granted  prayers  of  the  defendant  the  jury  were 
instructed : 

In  the  seventh,  that  should  they  "find  from  the  evidence 
that  there  was  such  reasonable  ground  of  suspicion  supported 
by  circumstances  sufficiently  strong  to  warrant  a  cautious 
man  in  believing  the  accused  to  be  guilty  of  the  charge  men- 
tioned in  the  warrant,  there  was  probable  cause  for  causing 
the  said  warrant  to  be  issued,  and  their  verdict  should  be 
for  the  defendant" 

In  the  eighth  prayer,  that  should  they  find  "that  in  caus- 
ing the  warrant  mentioned  in  evidence  to  be  issued,  he  (the 
defendant)  acted  under  advice  of  counsel,  an  attomey-at- 
law,  after  having  laid  before  him  fully  and  fairly  all  the 
facts  in  the  case  relative  to  the  charge,  that  he  knew,  or  by 
reasonable  diligence  might  have  known,  and  that  he  believed 
8uch  advice  to  be  sound  and  without  malice,  then  the  defend- 
ant acted  in  good  faith  and  was  not  acuated  by  malice  in 
procuring  said  warrant" 
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By  the  ninth  prayer  of  the  defendant  the  Court  was  asked 
to  instruct  the  jury  "that  if  they  shall  find  from  the  evidence 
that  the  facts  proved  are  too  inconclusive  to  justify  any 
rational  mind  in  finding  malice  on  the  part  of  the  defendant 
in  prosecuting  this  case,  then  the  jury  should  find  for  the 
defendant" 

And  in  the  defendant's  tenth  prayer  the  Court  was  asked 
to  instruct  the  jury  "that  there  is  no  legally  sufficient  evi- 
dence to  show  that  the  defendant  ever  prosecuted  the  charge 
mentioned  in  the  recognizance,  in  evidence,  before  the  Grand 
Jury." 

During  the  progress  of  the  trial  two  exceptions  were  taken 
to  the  admission  of  evidence  and  one  to  the  action  of  the 
Court  in  permitting  the  plaintiff  to  amend  the  declaration. 
The  last  exception,  however,  was  waived  by  the  defendant 

It  is  evident  that  the  offence  allied,  in  the  declaration, 
to  have  been  charged  against  the  plaintiff,  and  upon  which 
she  is  therein  said  to  have  been  arrested,  consists  of  an 
alleged  violation  by  the  plaintiff  of  section  166  of  Article  27 
of  the  Code  (Poe's)  of  Public  General  Laws  of  Maryland, 
or  at  least  it  was  so  intended,  although  the  offence  imder  the 
statute  may  not  have  been  fully  and  completely  stated  in 
said  charge.  The  said  section  of  the  Code  provides:  "Any 
mortgagor  of  personal  property  in  possession  of  the  same, 
*  *  *  who,  *  *  *  without  the  consent  of  the  mortgagee  or  his 
assigns,  first  had  and  obtained  in  writing,  *  *  *  and  with 
the  intent  to  defroAid  the  mortgdgee  or  his  assigns,  and  to 
defeat  his  or  their  lien  tunder  said  mortgage,  *  *  *  shall 
remove  any  of  the  personal  property  so  mortgaged  *  *  ♦ 
beyond  the  limits  of  the  city  or  county  where  it  was  located 
when  so  mortgaged,  *  *  *  shall  be  deemed  guilty  of  a  misde- 
meanor," etc. 

In  the  declaration  as  originally  filed  the  charge  there  was 
for  ^Wemoving  mortgaged  property/'  By  the  amendment 
thereto  the  words  ^Wemoving  mortgaged  property'*  were 
stricken  therefrom,  and  the  following  words  were  substituted 
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in  lieu  thereof:  ^^unlawfid  removing  from  the  city,  hypothe- 
eaiing  or  secreting  one  piano  value  $325  without  first  obtairtr 
ing  in  writing  the  consent  of  the  mortgagor/' 

It  will  be  observed  that  the  charge,  as  it  appears  in  the  dec- 
laration, alleges  that  this  property  was  removed  without 
first  obtaining  in  writing  the  consent  of  the  mortgagor  and 
not  the  mortgagee.  This  error,  no  doubt,  occurred  in  tran- 
scibing  or  printing  the  record,  or  if  not,  it  is  a  mere  clerical 
error,  and  we  will  so  consider  it.  This  amendment  to  the 
declaration  is  made  from  the  language  found  in  the  recogni- 
zance offered  in  evidence  by  the  plaintiff,  wherein  the  word 
"mortgagee"  is  used,  and  no  doubt  it  was  so  intended  to  be 
transcribed  into  the  declaration. 

It  is  contended  by  the  defendant  that  the  charge  as  it  ap- 
pears in  such  amended  declaration  is  not,  as  stated,  a  crimi- 
nal offense  under  the  statute,  and  that  because  it  is  not  this 
action  should  fail.  It  is  upon  this  contention  that  the  de- 
fendant predicates  his  first  and  second  prayers;  in  the  first 
of  which  the  Court  was  asked  to  instruct  the  jury  "that  the 
charge  mentioned  in  the  declaration  is  not  a  charge  of  a 
criminal  offence,  and  even  if  proved,  they  must  still  find 
for  the  defendant" ;  and  in  the  second,  the  Court  was  asked 
to  instruct  the  jury  "that  there  is  no  l^ally  sufiicient  evi- 
dence in  this  case  to  prove  that  the  defendant  caused  to  he 
issued  or  procured  a  warrant  for  the  arrest  of  the  plaintiff, 
charging  her  with  a  criminal  offence,  and  their  verdict  mu.st 
be  for  the  defendant." 

In  the  case  of  Lewin  v.  Uzuber,  65  Md.  341,  an  action  for 
malicious  prosecution,  the  question  there  raised,  similar  ^o 
the  one  presented  in  this  case,  involved  the  plaintiff's  right 
of  recovery  under  that  form  of  action.  The  Court,  in  speak- 
ing of  actions  for  false  imprisonment  and  malicious  prosecu- 
tion, said:  "The  former  is  a  suit  for  trespass,  and  the  latter 
an  action  on*  the  case.  The  first  can  be  maintained  only  when 
fhe  arrest  is  made  without  legal  process ;  and  the  latter,  when 
the  process  of  law  has  been  perverted  and  improperly  used 


Digitized  by 


Google 


246  SMITH  vs.  BROWN. 

Opinion  of  the  Court  [119 

without  probable  cause  and  for  a  malicious  purpose."  The 
warrant  in  that  case  did  not  order  or  direct  the  oflicer  to 
make  the  arrest,  but  merely  contained  a  statement  of  the 
oifence  charged.  The  Court  there  held  that  it  was  impossible 
to  recognize  the  paper  as  a  warrant  or  writ  "It  contains  no 
command  to  arrest,  and  is  simply  the^  recital  of  a  charge 
made  on  oath  by  the  defendant  against  certain  named  par- 
ties," and  thus  held  that  it  conferred  no  authority  upon  the 
officer  to  make  the  arrest.  But  in  connection  therewith  the 
Court  said:  "It  must,  however,  be  distinctly  understood,  that 
in  what  we  have  thus  said  in  regard  to  the  invalidity  of  this 
paper  as  a  warrant,  we  do  not  hold  that  any  formal  defect  or 
irregularity,  even  though  appearing  on  its  face,  will  be  suffi- 
cient to  vitiate  such  a  writ.  On  the  contrary,  the  defect 
must  be  so  glaring  and  palpable  that  any  person  of  ordinary 
intelligence,  by  merely  looking  at  and  reading  it,  will  at  once 
pronounce  it  null  and  void,  and  of  no  effect  as  a  warrant." 
Vennis  v.  Rywn,  65  N.  T.  388 ;  Potter  v.  Ojertsen,  37  Minn. 
386;  Castro  v.  De  Uriwrte,  12  Fed.  258;  Bell  v.  Keepers,  37 
Kansas,  64;  8havi  v.  Brown,  28  Iowa,  37;  Parli  v.  Reed,  30 
Kansas,  534;  Oibhs  v.  Ames,  119  Mass.  60;  Kli/ne  v.  Shuler, 
30  N.  C.  484;  Vmal  v.  Core,  18  W.  Va.  1. 

While  the  offence  here  attempted  to  be  charged  is  not  stated 
fully  in  the  language  of  the  statute  and  may  not  state  the 
offence  with  sufficient  fullness  and  completeness  to  make  it 
the  statutory  offence  thereby  intended  to  be  charged  or  stated, 
nevertheless  the  defects  therein  found  are  not  so  glaring 
and  palpable  that  the  constable  serving  the  warrant,  a  person 
of  ordinary  intelligence,  but  not  versed  in  law,  would  prob- 
ably detect  in  reading  it.  The  defects  such  as  would  render 
it  of  no  effect  as  a  warrant  must  be,  as  this  Court  has  said, 
"so  glaring  and  palpable  that  any  person  of  ordinary  intelli- 
gence, by  merely  looking  at  and  reading  it,  wiU  at  once  pro- 
nounce it  null  and  void,"  The  defects  that  render  a  warrant 
of  no  effect  in  the  sense  that  the  liability  of  the  defendant 
is  defeated  in  an  action  for  malicious  prosecution,  are  not 
those  defects  that  are  to  be  found  after  a  judicial  scrutiny 
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and  investigation.  In  this  case  the  Justice  of  the  Peace  had 
jurisdiction  of  both  the  subject-matter  and  the  person,  and 
thus  we  cannot  agree  with  the  defendant  that  the  liability  of 
the  defendant  in  this  action  is  defeated  by  reason  of  the 
defects  complained  of  in  the  charge  or  warrant  under  which 
the  plaintiff  was  arrested. 

For  these  reasons  we  think  the  Court  below  committed  no 
error  in  rejecting  the  defendant's  1st  and  2nd  prayers. 

Upon  the  facts  of  the  case,  including  the  admission  of  the 
defendant  tjjat  the  warrant  under  which  she  was  arrested 
was  sworn  out  by  him,  the  Court  in  our  opinion  committed 
no  error  in  rejecting  the  defendant's  3rd  prayer. 

The  4th  prayer  will  be  considered  with  the  first  exception. 

By  the  5th  prayer  of  the  defendant  the  Court  was  asked 
to  instruct  the  jury  "that  there  is  legally  sufficient  evidence 
in  this  case  that  there  was  probable  cause  for  procuring  the 
warrant  mentioned  in  this  cause,  and  causing  the  arrest  of 
plaintiff  as  mentioned  in  the  evidence."  Probable  cause,  by 
the  general  rule,  is  a  mixed  question,  one  of  law  and  fact  and 
"the  jury,  in  our  practice,  are  always  instructed  hypothet^ 
ically  as  to  what  constitutes  probable  cause  *  *  *  leaving  to 
them  to  find  the  facts  embraced  in  the  hypothesis."  Boyd  v. 
Cross,  35  Md.  197 ;  Thelin  v.  Dorsey,  59  Md.  539. 

This  prayer  which  asks  the  Court  to  instruct  the  jury  that 
there  is  legally  sufficient  evidence  of  probable  cause  does  not 
leave  to  the  jury  to  find  the  existence  of  the  facts  relied  on 
as  constituting  such  probable  cause.  It  was  therefore  prop- 
erly rejected. 

Nor  do  we  think  the  Court  committed  any  error  in  reject- 
ing the  6th,  9th  and  10th  prayers  of  the  defendant.  In  our 
opinion  the  granted  and  conceded  prayers  of  the  plaintiff, 
together  with  granted  prayers  of  the  defendant  properly  pre- 
sent the  law  of  this  case. 

In  addition  to  the  reasons  that  we  have  given  for  holding 
that  the  1st,  2nd,  3rd,  4th,  5th  and  6th  prayers  of  the  defend- 
ant were  properly  rejected,  they  were  also  properly  rejected 
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for  the  further  reason  that  all  these  prayers,  either  in  ex- 
press terms  or  in  effect,  require  the  jury  to  find  for  the 
defendant,  and  thus  take  the  case  from  the  consideration  of 
the  jury.  By  the  4th  prayer  of  the  plaintiff,  a  conceded 
prayer,  the  facts  of  the  case  were  submitted  to  the  jury  for 
them  to  find  a  verdict  either  for  the  plaintiff  or  defendant, 
and  if  for  the  plaintiff,  they  were  instructed  as  to  the  dam- 
ages to  which  she  was  entitled;  and  by  the  5th  prayer,  like- 
wise a  conceded  prayer,  they  were  instructed  as  to  probable 
cause.  The  defendant  having  conceded  these  prayers,  pray- 
ers that  submitted  the  case  to  the  jury  for  their  finding,  could 
not  consistently  ask  that  the  case  should  not  be  submitted  to 
the  jury,  and  thus  cannot  complain  of  the  refusal  of  the 
Court  to  grant  such  instructions. 

In  the  case  of  Sitiig  v.  Birkenstack,  35  Md.  273,  where 
the  lower  Court  refused  to  grant  a  conceded  prayer  of  the 
defendant,  upon  appeal  our  predecessors  held  that  there  was 
error  in  depriving  him  of  the  benefit  of  prayers  which  the 
plaintiff  had  conceded,  and  in  that  case  the  Court  further 
said :  "The  rule  is  well  established,  that  what  is  admitted  or 
conceded  to  be  the  law  by  the  plaintiff  or  defendant,  as  the 
case  may  be,  at  the  trial  of  a  cause,  is  binding  upon  him,  and 
if  it  is  accepted  by  the  other  side,  it  becomes  the  law  of  the 
particular  case."  The  Bait.  &  Ohio  R.  R.  Co.  v.  Resley,  14 
Md.  442;  Baugher  v.  Wilkins,  16  Md.  46;  Gill  v.  Staylor. 
93  Md.  453. 

To  have  granted  the  prayers  of  the  defendant  taking  the 
case  from  the  jury,  the  Court  would  necessarily  have  de- 
prived the  plaintiff  of  the  conceded  prayers  whereby  the 
facts  of  the  case  were  to  be  submitted  to  the  jury  for  its  find- 
ing. The  Court  could  not  take  the  case  from  the  jury  and  at 
the  same  time  submit  the  facts  to  the  jury  for  its  finding, 
and  thus  the  Court  committed  no  error  in  rejecting  said 
prayers  of  the  defendant. 

In  the  trial  of  the  case  the  plaintiff  offered  in  evidence,  in 
support  of  the  allegations  of  the  declaration,  a  recognizance 
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that  had  been  entered  into  by  her  for  her  appearance  at  the 
time  and  place  therein  stated  to  "answer  unto  all  such  things 
as  shall  be  alleged  against  her,  and  particularly  for  unlaw- 
fully removing  from  the  city,  hypothecating  or  secreting  one 
piano  valued  $325  under  recorded  conditional  contract  with- 
out first  obtaining  in  writing  the  consent  of  the  mortgagee 
in  Baltimore  City,"  etc.  This  paper  or  recognizance  was 
sent  from  the  station  house  to  the  clerk  of  the  Criminal  Court 
of  Baltimore  City  and  by  him  sent  to  the  Grand  Jury  and 
was  by  the  Grand  Jury  returned  to  the  said  clerk  with  the 
following  endorsement  thereon:  "Dismissed  Nov.  4th,  1910. 
F.  Edmunds  Foster,  Foreman." 

The  admission  of  this  paper  was  objected  to  by  the  defend- 
ant. This  recognizance  was  taken  at  the  station  house  on 
the  afternoon  of  October  28th  and  was  read  over  by  the 
officer  at  the  station  to  the  plaintiff  in  the  presence  of  others, 
including  the  defendant,  and  was  thereafter,  as  we  have 
stated,  sent  to  the  clerk  of  the  Criminal  Court  and  through 
one  of  the  deputies  of  said  Court,  a  witness  placed  upon  the 
stand,  was  produced  in  evidence.  We  think  the  Court  com- 
mitted no  error  in  the  admission  of  this  paper  as  evidence, 
for  if  for  no  other  reason,  it  was  admissible  to  show  that  the 
prosecution  thus  commenced  had  been  dismissed  and  was  at 
an  end,  which  is  a  necessary  fact  to  be  proven  in  an  action 
for  malicious  prosecution. 

Upon  the  admission  of  this  testimony  to  the  effect  that  the 
prosecution  was  dismissed  and  at  an  end,  the  Court  was 
clearly  right  in  rejecting  the  defendant's  fourth  prayer. 

This  brings  us  to  the  last  exception  to  be  considered.  A 
witness  produced  by  the  plaintiff,  while  on  the  stand,  was 
asked,  "What  was  said,  if  anything,  by  Mr.  Smith  at  the 
station  house  that  morning  about  the  payment  of  the  money  ?" 
The  money  he  referred  to  was  thai  which  the  defendant 
claimed  was  owing  to  him  upon  the  piano,  mentioned  in  evi- 
dence, that  had  been  sold  to  the  plaintiff  by  the  defendant. 
This  question  was  objected  to  by  the  defendant,  and  upon 


Digitized  by 


Google 


250  SMITH  vs.  BROWN. 

Opinion  of  the  Court.  fllO 

its  being  overruled  an  exception  was  noted.  The  witness 
answered  saying:  ^'Mrs.  Brown  (the  plaintiff)  offered  to 
settle  it  there ;  she  said  she  did  not  know  she  owed  quite  that 
much,  but  she  would  be  willing  to  settle  if  he  would  wait  a 
few  minutes  until  she  got  some  money,  and  he  turned  around 
and  said,  ^I  did  not  come  to  settle  that,  and  my  lawyer  is 
not  here  either.' '' 

The  plaintiff  in  this  case,  without  objection,  stated  fully 
the  conversation  with  the  defendant,  of  which  the  answer  in 
reply  to  the  question  above  objected  to,  forms  a  part;  and 
the  defendant  too,  in  his  examination  in  chief,  in  response 
to  questions  propounded  by  his  attorney,  gave  in  detail  the 
said  conversation  with  the  plaintiff.  This  conversation  at? 
given  by  both  the  plaintiff  and  defendant  does  not  materially 
differ  from  that  contained  in  the  answer  of  the  witness. 
Therefore,  should  this  testimony  be  regarded  as  madmissible 
for  any  reason,  the  defendant  was  not  injured  thereby,  and 
thus  if  wrongfully  admitted,  no  reversible  error  was  com- 
mitted. 

From  what  we  have  said  the  judgment  of  the  Court  below 
will  be  aflSrmed. 

Judgment  affirmed,  with  costs  to  the  appellee. 
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THE  WHITE  AUTOMOBILE  COMPANY 

vs. 

WILLIAM  C.  DORSEY, 

Pleading :  several  counts;  general  demurrers;  duplicity  in  pleas; 
distinct  causes  in  one  count.     Bill  of  particulars:  waiver 
of — ;  by  pleading.     Warranties:  no  special  terms  re- 
quired; breach;  rights  of  purchaser;  dam^es; 
price  of  chattel  as  evidence;  return  of  chattel; 
waiver.      Evidence:    experts.      Written 
contracts:  parol  evidence;  variance. 
Prayers:  on  theory  of  which 
no  evidence. 

Where  a  declaration  contains  several  counts,  some  of  which 
are  good  and  some  bad,  a  demurrer  to  the  whole  declaration 
should  be  overruled.  p.  255 

A  count  in  a  declaration  which  embraces  two  or  more  dis- 
tinct causes  of  action,  is  void  for  duplicity.  p.  256 

A  count  which  embraces  a  breach  of  express  warranty  that  a 
machine  is  sound,  etc.,  and  a  breach  of  a  contract  to  keep 
the  machine  in  repairs,  etc.,  violates  the  rule  against  duplicity 
in  pleading.  p.  256 

By  pleading  to  the  declaration  a  defendant  waives  his  right  to 
exact  a  bill  of  particulars.  p.  256 

In  order  to  create  an  express  warranty,  it  is  not  necessary  that 
the  word  "warranty"  be  used.  p.  258 

Any  affirmation  of  the  quality  or  condition  of  the  thing  sold 
(apart  from  the  mere  opinion  or  belief),  made  by  the  seller 
at  the  time  of  the  sale,  for  the  purpose  of  assuring  the  buyer 
of  the  truth  of  the  facts  affirmed,  and  inducing  him  to  make 
the  purchase,  if  so  received  and  relied  on  by  the  purchaser, 
is  an  express  warranty.  p.  258 
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irpon  a  breach  of  warranty,  the  purchaser  may  return  the 
chattel  within  a  reasonable  time  after  discovering  the  breach, 
and  recover  in  assumpsit,  on  the  common  counts,  the  amount 
paid ;  or  he  may  retain  the  chattel  and  sue  on  the  contract  for 
damages  for  the  breach.  p.  258 

In  the  latter  case  the  measure  of  damages  ordinarily  is  the 
difference  between  the  value  of  the  article  with  the  defect 
warranted  against,  and  the  value  it  would  have  had  without 
the  defect.  p.  258 

The  price  is  strong  prima  facie  evidence  of  the  value  of  the 
article  if  sound  according  to  the  warranty.  p.  258 

Persons  having  technical  and  peculiar  knowledge  on  certain 
subjects  are  allowed  to  give  their  opinions  as  experts,  when 
the  question  involved  is  such  that  the  jurors  would  be  incom- 
petent to  draw  their  own  conclusions  from  the  facts  without 
the  aid  of  such  evidence.  p.  258 

A  witness  not  possessed  of  the  requisite  technical  knowledge 
and  experience  should  not  be  allowed  to  testify  as  an  expert. 

p.  263 

Evidence  must  correspond  with  the  allegations  and  be  confined 
to  the  issues  of  fact  made  by  the  pleadings.  p.  259 

Any  circumstances  that  may  afford  a  fair  and  reasonable  pre- 
sumption of  tihe  facts  to  be  proved  are  to  be  received  and  left 
to  the  consideration  of  the  jury;  but  collateral  facts  which 
are  essentially  misleading  should  not  be  received  in  evidence. 

p.  259 

Where  an  action  for  breach  of  warranty  is  brought  on  certain 
express  warranties,  evidence  of  other  and  different  warran- 
ties are  inadmissible.  p.  259 

Where  a  purchaser  of  an  automobile  received  and  used  the 
car  four  months  before  he  paid  for  it,  and  continued  to  use 
it  for  several  months  thereafter,  he  forfeited  his  right  to 
repudiate  the  contract  and  return  the  car.*  p.  260 

Proof  that  other  owners  had  trouble  with  cars  of  the  same 
make  is  not  admissible  in  evidence,  without  showing  under 
what  conditions  such  cars  were  run  and  used.  p.  263 
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I'rayers  are  erroneous  when  based  upon  a  theory  of  which  there 
is  no  evidence  legally  in  the  case.  p.  266 

Where  the  written  contract  for  the  purchase  of  an  automobile 
concluded:  "Here  follow  with  form  of  warranty,"  but  the 
terms  of  the  warranty  were  omitted,  parol  evidence  may  be 
introduced  to  show  what  were  the  terms  of  the  warranty. 

p.  268 

In  such  a  case  such  proof  does  not  contradict,  or  vary,  but  is 
perfectly  consistent  with  the  written  contract.  p.  268 

Decided  January  Hth,  1913. 

Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
City  (Duffy,  J.). 

The  cause  was  submitted  to  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas,  Pattisox,  Urner  and  Stockbrtdoe,  JJ. 

Z.  Howard  Isaac  filed  a  brief  for  the  appellant 

Charles  L.  Merriken  and  John  S.  Ensor  filed  a  brief  for 
the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court 
On  the  sixteenth  day  of  Juue,  1911,  William  C.  Dorsey 
brought  suit  in  the  Baltimore  City  Count  against  the  White 
Company  and  the  White  Automobile  Company.  The  last- 
named  defendant  is  a  corporation.  Both  defendants  filed 
the  general  issue  pleas,  and  the  White  Company  filed  a  fur- 
ther plea  denying  its  incorporation.  Issue  was  joined  upon 
the  pleas  of  the  White  Automobile  Company. 

Upon  the  suggestion  and  aflSdavit  of  the  defendants,  the 
case  was  removed  to  the  Court  of  ConMnon  Pleas  for  trial. 
The  trial  in  that  Court  began  on  the  28th  of  February,  1912, 
and  on  the  9th  day  of  March  the  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  two  thousand  dollars,  and  from 
the  judgment  entered  on  that  verdict  the  defendant  has 
brought  this  appeal. 
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The  record  is  voluminous,  and  presents  for  consideration 
seventy-five  bills  of  exception  taken  by  the  defendant  during 
the  course  of  the  trial. 

A  clear  statement  of  the  issues  raised  by  the  pleadings 
and  of  the  general  purport  and  effect  of  the  evidence  will 
dispense  with  a  discussion  of  each  exception,  as  many  of  these 
exceptions  present  precisely  the  same  question,  and  may, 
therefore,  be  disposed  of  by  such  legal  principles  as  we 
shall  determine  to  be  applicable  to  the  case. 

The  declaration,  as  originally  filed,  contained  three  com- 
mon counts,  viz. :  1.  For  money  paid  by  the  plaintiff  for  the 
defendants  at  their  request;  2.  And  for  money  had  and 
received  by  the  defendants  for  the  use  of  the  plaintiff;  3. 
And  for  money  found  to  be  due  from  the  defendants  to  the 
plaintiff  on  accounts  stated  between  them.  There  was  also 
a  special  count.  This  count  was,  by  leave  of  the  Court, 
withdrawn  by  the  plaintiff,  and,  therefore,  need  not  be  con- 
sidered. During  the  trial,  upon  leave  granted,  another 
special  count  was  filed,  which  is  called  in  the  record  the 
sixth  count,  although  it  is  really  the  fifth  count,  and  will 
be  so  referred  to  in  this  opinion.  This  count  alleged  that 
the  defendants  ''on  or  about  the  26th  day  of  May,  1910, 
offered  to  sell  to  the  plaintiff  a  motor  car  or  automobile, 
known  as  the  "White  Steamer,"  model  00,  1910,  at  and 
for  the  sum  of  two  thousand  dollars,  and  as  an  inducement 
to  said  plaintiff  to  make  said  purchase,  said  defendants  by 
their  servants  and  agents,  then  and  there  represented  and 
warranted  to  the  said  plaintiff  that  said  automobile  was 
sound,  free  from  defects  in  workmanship,  and  materials,  and 
would  be  satisfactory  to  the  plaintiff,  and  thai  said  defend- 
ants  would  keep  the  same  in  satisfactory  running  condition, 
without  expense  to  the  plaintiff,  for  a  period  of  one  year 
from  the  date  of  said  purchase/^ 

It  further  alleged  that  the  plaintiff,  relying  upon  said 
representations  and  believing  them  to  be  true,  agreed  to 
purchase  and  did  purchase  said  automobile  and  paid  there- 
for the   sum  of   two   thousand   dollars,   and  received   the 
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machine  and  imdefrtook  to  use  it.  The  count  then  alleged 
the  breach  of  the  contract  on  the  part  of  the  defendants  in 
these  words :  "Said  plaintiff  found  that  said  automobile  was 
not  in*  sound  condition,  free  from  defects  in  workmanship 
and  material,  but,  on  the  contrary,  was  unsound  and  defec- 
tive as  to  workmanship  and  material,  and  would  not  and 
could  not  be  run  or  operated  as  an  automobile  in  sound  con- 
dition coidd  and  would  be  nm,  and  constantly  required 
repairs,  and  was  constantly  out  of  order  and  out  of  repair, 
which  facts  were  made  known  to  the  defendants,  hut  that 
said  defendants  failed  and  refused  to  put  said  car  in  good 
order  and  repair,  etc/* 

After  the  fifth  special  count  bad  been  filed  the  defendants 
demurred  to  the  whole  declaration  and  to  each  count  thereof, 
and  the  Court  overruled  the  demurrer.  They  then  filed  a 
demand  for  a  bill  of  particulars  which  the  Court  denied. 
The  pleas  filed  with  the  original  declaration  were  re-filed 
to  the  fifth  count,  and  issue  was  joined  thereon. 

During  the  progress  of  the  trial  judgment  was  entered  in 
favor  of  the  White  Company,  and  the  trial  proceeded  against 
the  White  Automobile  Company.  The  appellant  renewed  its 
demand  for  a  bill  of  particulars,  which  the  Court  again 
denied. 

The  testimony,  appearing  in  the  record,  was  then  offered 
by  the  respective  parties  upon  the  issues  of  fact  raised  by 
the  pleadings.  We  will  first  consider  the  questions  of  law 
raised  by  the  demurrer  and  the  demands  for  a  bill  of  par- 
ticulars, and  these  are:  First,  Was  the  fifth  count  a  good  . 
count?  Second,  Was  the  appellant  entitled  as  a  matter  of 
right,  under  the  circumstances  stated,  to  a  bill  of  particu- 
lars ?  As  to  the  first  question.  As  the  declaration  contained 
the  three  common  counts,  each  of  which  was  good,  and  one 
special  count,  there  was  no  error  committed  in  overruling 
the  demurrer  to  the  whole  declaration.  It  is  well  settled 
that  where  a  declaration  contains  several  counts,  some  of 
which  are  good  and  some  bad,  a  demurrer  to  the  whole 
declaration  will  be  overruled.     In  Willing  v.  Bozman,  52 
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Md.  44,  the  familiar  and  long  settled  rule  was  announced 
that  a  defendant  will  not  be  entitled  to  judgment  on 
demurrer  to  the  whole  declaration  unless  all  the  counts 
thereof  were  bad.  The  demurrer  to  each  of  the  conmion 
coimts  was  properly  overruled,  as  each  of  those  counts  was 
good.  But  it  should  have  been  sustained  as  to  the  fifth 
count,  as  it  clearly  offended  against  the  rule  which  forbids 
duplicity  in  pleading.  The  count  combines  two  distinct 
causes  of  action;  first,  a  breach  of  the  express  warranty 
that  the  automobile  ''was  sound,  free  from  defects  in  work- 
manship and  material,  etc,";  and  secondly,  a  breach  of  a 
contract  on  the  part  of  the  defendants  "to  keep  the  same  in 
satisfactory  running  condition,  without  expense  to  the  plain- 
tiff, for  a  period  of  one  year  from  the  date  of  said  pur- 
chase." It  was  proper  for  the  plaintiff  to  have  embodied 
in  his  declaration  in  separate  counts  both  causes  of  action; 
but  their  combination  in  one  count  was  a  typical  example  of 
duplicity  in  pleading,  and  rendered  this  count  bad,  and,  there- 
fore, the  demurrer  to  it  should  have  been  sustained.  Chitty 
oil  Pleadings^  225;  Poe  on  Pleadings,  VoL  1,  sec.  733; 
Steams  v.  The  State,  81  Md.  341 ;  State  v.  McNay,  100  Md. 
625. 

As  to  the  second  question :  The  general  rule  is  that  in  cases 
where  the  defendant  is  entitled  to  demand  the  particulars 
of  the  plaintiff's  claim  he  should  make  the  demand  before 
pleading.  ''By  pleading  to  the  declaration,"  says  Mr.  Poe 
in  his  work  on  Practice,  sec.  120,  "it  is  ordinarily  held  that 
he  loses  or  waives  his  right  to  exact  the  particulars,  for  by 
the  very  act  of  pleading  he  virtually  admits  that  he  has 
sufficient  knowledge  of  the  details  of  the  plaintiff's  cause 
of  action." 

The  record  shows  that  the  appellant  filed  the  general  issue 
pleas  on  the  15th  of  July,  1911,  and  the  demand  for  a  bill 
of  particulars  was  not  made  until  the  29th  of  Februarv% 
1912,  after  the  trial  had  begun.  So  far  at  least  as  the 
common  counts  are  concerned,  there  is  nothing  in  the  record 
to  prevent  the  application  of  the  general  rule  stated  by  ^Ir. 
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Poe,  and,  upon  the  authority  of  Black  v.  Woodrow,  39  Md. 
194,  the  appellant  was  not  entitled  to  a  bill  of  particulars 
under  the  fifth  count.  The  sixth  count  in  that  case  alleged 
'*that  the  appellees  and  appellant  agreed  together  that  the 
former  would  build  for  the  latter  a  frame  house  on  his 
farm,  in  the  manner  and  according  to  the  specifications  stated 
and  set  forth,  and  that  the  appellees  in  pursuance  of  the 
contract,  commenced  and  progressed  in  the  work  of  erecting 
such  house,  and  expended  large  amounts  of  money  in  pro- 
viding materials  therefor;  and  although  the  appellees  were 
then  and  there  ready  and  willing  and  anxious  to  comply 
with  the  contract  in  every  particular,  and  to  build  the  house 
in  every  respect  in  exact  accordance  with  the  contract,  they 
were  prevented  from  so  doing  by  the  express  orders  of  the 
appellant,  whereby  they  sustained  damage  to  the  amount  of 
six  thousand  dollars."  Speaking  of  a  demand  of  the  defend- 
ant for  the  particulars  of  the  plaintiff's  claim  under  that 
count,  Judge  Axvey  said:  "But  as  to  the  sixth  count,  the 
particulars  were  unnecessary,  and  were  not  demandable,  as 
the  count  itself  was  special,  setting  out  fully  the  contract,  and 
alleging  as  a  breach  the  appellant's  prevention  of  perform- 
ance of  the  contract  by  the  appellees,  and  consequent  dam- 
age sustained  by  them.  The  count,  therefore,  furnished 
suiScient  notice  of  the  nature  and  character  of  the  claim, 
and  of  the  evidence  required  to  support  it  This  is  all  that 
a  defendant  has  a  right  to  demand,  in  regard  to  the  certainty 
of  the  plaintiff's  claim." 

We  now  pass  to  the  consideration  of  seventy-three  bills  of 
exception  taken  by  the  appellant  to  rulings  made  by  the 
trial  Court  upon  questions  of  evidence.  As  many  of  these 
exceptions  relate  to  the  law  of  warranty,  the  measure  of 
damages  in  cases  of  breach  of  warranty,  the  competency  of 
certain  witnesses  to  express  opinions  as  to  alleged  mechan- 
ical and  structural  defects  in  the  automobile  known  as  the 
WTiite  Steamer  Model  00  1910,  and  to  the  admission  of 
testimony  all^a^  to  be  irrelevant,  some  general  principles, 

vol,.  119  17 
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bearing  upon  the  precise  questions  presented  on  the  branch 
of  the  case,  will  be  stated. 

FirstQ.t  was  stated  in  Osgood  v.  Lewis,  2  H.  &  G-.  496,  a 
case  which  has  been  consistently  followed  in  this  Court,  that 
"to  create  an  express  warranty,  the  word  "warrant"  need 
not  be  used ;  nor  is  any  precise  form  of  expression  required. 
Any  affirmation  of  the  quality  or  condition  of  the  thing 
sold  (not  uttered  as  a  matter  of  opinion  or  belief)  made  by 
the  seller  at  the  time  of  sale,  for  the  purpose  of  assuring 
the  buyer  of  the  truth  of  the  fact  affirmed,  and  inducing 
him  to  make  the  purchase,  if  so  received  and  relied  on  by 
the  purchaser,  is  an  express  warranty." 

Second.  Upon  a  breach  of  the  warranty  two  remedies  are 
opened  to  the  buyer;  first,  he  may  return  the  chattel,  if 
delivered,  within  a  reasonable  time  after  discovering  the 
breach,  and  recover  back  in  assumpsit  on  the  common  counts 
the  amount  paid;  or,  secondly,  he  may  retain  the  chattel 
and  sue  upon  the  contract  for  damages  resulting  from  the 
breach  of  the  warranty. 

Third.  In  a  suit  for  breach  of  warranty  the  measure  of 
damages  ordinarily  is,  the  difference  between  the  value  of 
the  article  with  the  defect  warranted  against  and  the  value 
it  would  have  borne  without  that  defect,  and  the  price  paid 
is  strong  prima  facie  evidence  of  its  value  if  it  had  been 
sound,  or  corresponded  with  the  warranty. 

Hyatt  V.  Boyle,  5  G.  &  J.  Ill;  Franklin  v.  Long,  7  G. 
&  J.  407;  Clements  v.  Smith,  9  G.  156;  Lane  v.  Lantz, 
27  Md.  216;  Miller  v.  Grove,  18  Md.  242;  Horn  v.  Buclc, 
is  Md.  358 ;  Homer  v.  ParJchurst,  71  Md.  116. 

Four:  The  general  rule  as  to  the  admissibility  of  expert 
evidence  is  that  persons  having  technical  and  peculiar  knowl- 
edge on  certain  subjects  are  allowed  to  give  their  opinion 
when  the  question  involved  is  such  that  the  jurors  are  incom- 
petent to  draw  their  own  conclusions  from  the  facts  without 
the  aid  of  such  evidence.  Harris  v.  Consolidation  Coal  Com- 
pany, 111  Md.  209;  Dashiell  v.  Griffith,  84  Md.  377;  Anne 
Arundel  Cowrdy  v.  Sta/nsbury,  107  Md.  210. 
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Five:  The  evidence  must  correspond  with  the  allegations, 
and  be  confined  to  the  issues  of  fact  made  by  the  pleadings. 
Any  circumstances  that  may  afford  a  fair  and  reasonable 
presumption  of  the  fact  to  be  proved  are  to  be  received  and 
left  to  the  consideration  of  the  jury,  who  are  to  determine 
upon  their  precise  force  and  effect;  and  whether  they  are 
sufficiently  satisfactory  to  warrant  them  in  finding  any  of  the 
facts  in  issue ;  but  collateral  facts  which  are  essentially  mis- 
leading should  not  be  received  in  evidence.  Brooke  v.  Wwr 
iers,  39  Md.  510 ;  11  Am.  &  Eng.  Enc.  of  Law,  501-503. 

The  rulings  on  the  admissibility  of  evidence  will  be  tested 
by  these  principles.  The  fifth  count  declared  on  an  express 
warranty  of  the  automobile  by  the  appellant  It  was  essential 
to  the  plaintiff's  right  to  recover  that  he  establish  by  compe- 
tent evidence  to  the  satisfaction  of  the  jury  some  one  of  the 
material  representations  alleged.  Evidence  of  other  and  dif- 
ferent warranties  were  manifestly  inadmissible  under  the 
pleadings. 

The  car  was  sold  by  James  McC.  Primrose,  a  sales  agent 
of  the  appellant,  and  the  contract  of  purchase  was  signed  on 
the  27th  day  of  May,  1910.  The  appellee  paid  five  hundred 
dollars  cash  on  account  of  the  purchase  price,  and  gave  to 
the  appellant  his  three  promissory  notes  each  for  the  sum  of 
five  hundred  dollars,  payable  in  sixty,  ninety  and  one  hun- 
dred and  twenty  days  respectively  from  their  date.  The  car 
was  delivered  to  him  on  the  following  day,  and  he  retained 
possession  of  it  and  used  it  when  in  running  condition  until 
December,  1910,  at  which  time  he  demanded  that  the  appel- 
lant take  the  car  back  and  return  the  purchase  money.  This 
was  declined.  The  appellee  left  the  car  at  the  appellant's 
garage  and  instituted  this  suit.  He  paid  the  three  promis- 
gory  notes  as  they  matured,  although  as  he  testified  he  became 
aware  of  the  defects  in  the  car  within  a  few  days  after  it 
came  into  his  possession,  and  he  gave  a  long  and  detailed 
account  of  the  many  difficulties  and  troubles  he  had  encoun- 
tered in  the  operation  of  the  car.    But  he  did  not  repudiate 
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the  contract  and  return  the  car  within  a  reasonable  time 
after  he  had  discovered  the  defects  which  he  complained  of ; 
but  kept  it  for  at  least  six  months  thereafter.  Upon  the 
facts  in  evidence  showing  full  knowledge  by  the  appellee  of 
the  alleged  defects,  and  the  retention  and  use  of  the  car  by 
him  for  such  a  length  of  time  after  he  had  acquired  such 
knowledge,  we  have  no  difficulty  in  holding  that  he  had  aban- 
doned his  right  to  rescind  the  contract,  and,  therefore,  the 
only  affirmative  remedy  open  to  him  was  a  suit  for  damages 
for  breach  of  the  warranty.  It  is  undoubtedly  true  that  the 
plaintiff  had  much  trouble  with  the  car;  but  whether  this 
was  due  to  the  causes  alleged  in  the  fifth  count  of  the  narr., 
or  whether  it  was  due  to  his  own  carelessness  in  the  opera- 
tion of  the  machine,  were  vital  questions  in  the  case,  and 
upon  them  there  was  a  great  conflict  in  the  evidence. 

The  appellee's  contention  before  the  jury  was  that  the 
failure  of  the  machine  to  give  satisfaction  was  due  to  mechan- 
ical and  structural  defects;  the  appellant  contended  that  no 
such  defects  existed ;  but  that  the  difficulties  encountered  by 
the  plaintiff  resulted  from  his  own  negligence  in  the  manage- 
ment and  operation  of  the  car. 

It  is  apparent  to  any  one  who  reads  the  record  that  no  wit- 
ness who  did  not  possess  some  technical  knowledge  of 
mechanical  engineering,  or  practical  experience  in  the  con- 
struction or  repair  work  of  automobiles  was  competent  to 
give  his  opinion  to  the  jury  as  to  the  structural  defects  in 
this  machine.  This  is  clear  from  the  testimony  which  de- 
scribes the  mechanical  arrangements  of  the  car  and  the  func- 
tions to  be  performed  by  its  various  parts.  This  testimony 
showed  that  the  arrangement  of  the  car  was  based  upon 
approved  principles  of  mechanical  engineering  and  was  highly 
technical  in  its  character. 

A  full  description  of  the  car  and  the  principles  upon 
which  it  was  constructed  were  given  by  Holla  C.  Carpenter, 
a  professor  of  experimental  engineering  in  Cornell  Univer- 
sity, and  George  D.  Carpenter,  an  experienced  mechanical 
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engineer,  who  had  charge  of  tiie  actual  construction  of  this 
type  and  model  of  White  Steamers. 

Professor  Carpenter,  speaking  of  the  changes  which  had 
been  made  in  the  White  Steamer,  said : 

Q.  In  case  of  change  in  the  design  of  motors  in  the  ma- 
chine from  year  to  year,  what  part,  if  any,  have  you  played 
in  those  features  of  the  present  White  Machine  ? 

A.  Nearly  all  the  proposed  improvements  have  been  dis- 
cussed with  me  and  I  have  gone  over  nearly  all  of  them,  usu- 
ally a  year  in  advance  of  their  being  oifered  for  sale,  and 
that  is  specially  true  with  respect  to  the  power  plant. 

Q.  What  has  been  the  policy  of  the  company  in  that  re- 
spect so  far  as  the  designing  policy  of  the  company  is  con- 
cerned ? 

A.  The  policy  has  been  to  use  the  very  best  material  that 
possible  could  be  obtained  for  the  purpose  required,  and  the 
policy  has  been  to  get  the  best  of  workmen  and  manufacture 
materials  in  the  best  possible  manner,  and  to  design  the  car 
as  nearly  perfect  as  possible.  That  of  course  does  not  mean 
that  they  cannot  be  improved,  because  every  year  since  I 
have  been  connected  with  the  industry  has  shown  a  distinc- 
tive advance  over  the  previous  years.  *  *  * 

Q.  I  will  ask  you  in  regard  to  Model  00,  1910  Machine, 
what  inherent  defects,  if  any,  are  there  in  that  machine  ? 

A.  I  believe  that  machine  has  no  inherent  defects. 

Q.  What  leads  you  to  make  that  remark  ? 

A.  I  know  the  structure  of  the  machine  and  the  reasons 
for  making  such  changes  in  design  as  was  made  in  the  pre- 
vious years.  I  also  know  as  a  fact  that  the  design  of  the 
engine  and  its  parts  in  the  preceding  year  1909  were  essenti- 
ally the  same,  and  I  believe  that  the  changes  which  were 
made,  were  made  for  the  purpose  of  improving  the  action 
and  securing  better  results  than  those  in  the  previous  years. 

Q.  What  part,  if  any,  did  you  play  in  the  changes  made 
that  you  speak  of  ? 
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A.  I  examined  very  carefully  the  drawings  that  were  pre- 
pared for  the  new  engine  that  was  designed  for  what  we 
know  as  the  old  ear. 

The  Court:  Do  you  mean  the  00  Model  of  1910  ? 

A.  That  is  the  same  in  design  as  the  old  car,  or  preced- 
ing car,  with  the  exception  of  some  slight  changes,  and  it  is 
quite  a  differently  designed  engine  froqi  the  engine  preced- 
ing. The  changes  and  method  of  driving  the  pump  system 
were  carefully  thought  out  and  intended  to  give  better  lubri- 
cation to  the  working  parts  of  the  pump.  *  *  *  In  my  opinion 
this  model  had  ample  protection  in  its  construction  to  pre- 
vent any  water  going  from  the  feed  pump  into  the  crank 
chamber,  and  consequently  of  being  carried  over  into  the 
ball  bearings  by  action  of  the  machinery.  This  provision 
which  was  made  in  the  car  consisted  of  stuffing  boxes,  which 
I  believe  have  been  quite  fully  explained,  which  could  be 
simply  adjusted,  and  when  properly  adjusted  would  permit 
no  water  to  pass  from  the  pump  into  the  crank  chamber. 
The  stuffing  boxes  were  located  in  a  position  where  they  were 
easily  accessible,  and  the  work  of  keeping  them  in  order  was 
certainly  very  slight  The  stuffing  box  of  the  steam  engine 
proper  in  this  particular  model  is  separated  from  the  crank 
chamber  by  the  peculiar  type  of  cross  head  used.  The  cross 
head  being  the  portion  of  the  engine  which  forms  the  con- 
necting part  between  the  connecting  rod  and  the  piston  rod, 
the  piston  rod  moving  in  a  vertical  line  up  and  down,  the 
connecting  rod  having  its  lower  end  attached  to  the  crank 
and  consequently  rotating  in  its  upper  end  connecting  with 
the  piston  rod.  The  part  that  connects  the  devices  in  this 
particular  model  was  made  with  a  stuffing  box  in  cylindrical 
form  so  as  to  prevent  any  water  from  the  engines  cylinders, 
which  might  possibly  escape,  getting  down  into  the  crank 
case  below.  So  that  the  model  was  made  in  every  way,  so 
far  as  I  can  conceive  so  as  to  prevent  the  condition  of  water 
occurring  in  the  crank  shaft  unless  it  was  badly  operated,  or 
badly  taken  care  of. 


Digitized  by 


Google 


WHITE  AUTOMOBILE  CO.  vs.  DOESEY.      263 
J^d  1  Opinion  of  the  Court. 

Q,  What  is  the  character  of  material  used  in  this  Model  00 
1910? 

A.  The  character  of  material  is  of  the  highest  order  that 
it  is  possible  to  obtain.  For  the  generator,  Shelby  drawn 
tubes  are  used.  Very  frequently  high  grade  steel  is  em- 
ployed in  every  case  where  it  was  believed  to  be  necessary. 

Q.  What  about  the  character  of  workmanship  upon  the 
car? 

A  The  workmanship  was  of  the  highest  order  that  it  is 
possible  to  obtain.  The  various  parts  are  made  in  auto- 
matic machines,  and  they  are  subject  to  very  close  gauging, 
usually  they  must  be  within  one  one-thousandth  of  an  inch 
of  the  size  before  they  are  passed." 

Mr.  Gteorge  E.  Carpenter  gave  a  fuller  description  of  the 
car,  and  its  actual  construction  and  the  methods  of  its  oper- 
ation. 

The  testimony  of  these  witnesses  and  others  showed  that 
the  principles  upon  which  the  car  was  constructed  are  some- 
what difficult  for  one  unacquainted  with  machines  to  imder- 
stand. 

There  was  error  in  the  rulings  embraced  in  the  second, 
third,  fourth,  fifth,  sixth,  sixteenth  and  eighteenth  excep- 
tions in  which  James  McC.  Primrose,  who  by  his  own 
admissions  knew  practically  nothing  about  the  mechanical 
construction  of  the  car,  was  permitted  to  state  that  it  was 
defectiva  The  same  is  true  with  respect  to  the  evidence 
of  A.  B.  Hoen  in  the  twenty-ninth  exception.  These  wit- 
nesses were  not  qualified  to  express  any  opinion  upon  the 
subject 

The  next  group  of  exceptions  is  that  wherein  the  Court 
admitted  the  evidence  of  the  owners  of  the  same  model  of 
White  Steamer  cars  of  the  trouble  they  encountered,  and 
that  their  experiences  were  similar  to  those  of  the  plaintiflF. 
It  was  admitted  by  the  defendant  that  trouble  would  ensue 
if  the  cars  were  not  operated  under  proper  conditions,  and 
to  admit  this  character  of  evidence,  as  was  done,  without 
stating  under  what  conditions  the  cars  were  run  would  be 
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most  misleading  and  injurious.  It  would  permit  the  jurv- 
to  infer  that  there  were  inherent  defects  in  the  plaintiffs 
car  from  the  mere  fact  that  owners  of  similar  cars  had  expe- 
rienced like  troubles.  To  do  this  would  be  to  set  up  a  false 
standard  of  judgment  This  error  occurs  in  the  twenty- 
seventh,  twenty-eighth,  thirty-third,  thirty-fourth,  thirty-fifth, 
thirty-sixth,  thirty-seventh,  fortieth,  forty-first,  forty-second, 
forty-third,  forty-fourth,  forty-fifth,  forty-sixth,  forty-seventh, 
forty-eighth,  forty-ninth,  fiftieth,  fifty-first,  fifty-second  excep- 
tions. The  forty-first  and  forty-second  exceptions  were  also 
wrong  on  those  grounds. 

The  next  group  is  that  wherein  the  plaintiff  gave  evidence 
of  warranties  not  put  in  issue  by  the  pleadings.  This  char- 
acter of  testimony  was  clearly  inadmissible,  and  the  evidence 
adduced  under  this  head  was  calculated  to  do  the  defendant 
great  harm.  This  error  appears  in  the  twelfth,  thirteenth, 
fourteenth,  fifteenth,  nineteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third  and  twenty-fourth  exceptions. 

We  find  no  error  in  the  seventeeth,  thirtieth,  thirty-first, 
thirty-eighth,  thirty-ninth,  fifty-third  and  fifty-fourth  excep- 
tions. In  these  exceptions,  except  in  the  thirty-first,  the 
witnesses  were  merely  stating  relevant  facts  within  their 
knowledge  and  observation.  There  was  clear  error  in  the 
seventh  exception,  wherein  it  appears  that  Primrose  was  per- 
mitted to  state  as  a  fact  that  the  president  and  manager  of 
tlie  appellant  knew  of  the  defective  condition  of  the  car  prior 
to  the  sale  to  the  plaintiff,  because,  as  he  stated,  other  cars 
of  the  White  Steamer  Model  had  gone  wrong  in  their  bear- 
ings and  crank  shaft. 

We  find  no  error  in  the  first,  eighth,  twenty-fifth,  twenty- 
sixth,  thirty-second,  fifty-fifth,  fifty-sixth,  fifty-seventh,  six- 
tieth, sixty-second,  sixty-third,  sixty-sixth,  sixty-eighth,  sixty- 
ninth,  seventy-third  and  seventy-fourth  exceptions.  The  nil- 
ings  embraced  in  the  fifty-eighth,  fifty-ninth,  sixty-first, 
sixty-fourth,  sixty-fifth,  sixty-seventh,  seventieth,  seventy- 
first  and  seventy-second  exceptions  were  erroneous. 
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There  was  dear  error  in  the  ninth,  tenth  and  eleventh 
exceptions.  The  plaintiff  in  these  exceptions  was  attempt- 
ing to  show  the  damages  which  he  claimed  to  have  sustained 
by  the  breach  of  the  warranty.  This  was  a  comparatively 
simple  matter.  He  had  proved  the  price  paid  for  the  machine, 
and  this  was  evidence  of  its  value  had  it  been  free  of  the 
defects  warranted  against  But  he  contended  that  it  did  not 
comply  with  the  warranty,  and  to  show  the  damages  he  had 
merely  to  prove  the  actual  value  of  the  machine  at  the  time 
of  sale,  and  the  difference  between  the  price  paid  and  the 
actual  value  of  the  car,  at  the  time  of  sale  would  have  been 
under  the  evidence  the  amount  to  which  he  was  entitled. 
The  questions  propounded  to  and  the  answers  of  the  witness 
in  the  ninth  and  tenth  exceptions  are  so  involved  and  con- 
fused that  it  is  difficult  to  understand  what  the  witness  testi- 
fied to  on  this  material  question.  If  we  were  to  hazard  an 
opinion  we  should  say  the  witness  was  speaking  of  the  value 
of  the  car  on  the  date  he  was  testifying. 

This  brings  us  to  the  action  of  the  Court  on  the  prayers, 
and  the  special  exceptions  thereto  filed  by  the  defendant. 
The  plaintiff  offered  one  prayer  which  the  Court  modified  and 
granted  as  amended.  The  defendant  filed  two  special  excep- 
tions to  this  prayer  which  the  Court  overruled.  The  defend- 
ant submitted  twenty  prayers  for  instructions  to  the  jurv, 
but  it  subsequently  withdrew  its  third  prayer.  The  Court 
granted  the  tenth  and  eighteenth  prayers,  and  modified  and 
granted  as  modified  its  ninth,  nineteenth  and  twentieth  pray- 
ers, and  refused  its  first,  second,  fourth,  fifth,  sixth,  seventh, 
eighth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth, 
sixteenth  and  seventeenth  prayers. 

The  defendant  excepted  to  the  refusal  of  the  prayers  above 
specified;  but  took  no  exceptions  to  the  amendments  made 
l>y  the  Court  to  its  ninth,  nineteenth  and  twentieth  prayers. 

The  plaintiff's  first  prayer  as  offered  was  as  follows :  "If 
the  jury  believe  from  the  evidence  that  the  defendant  sold 
to  the  plaintiff  the  automobile  mentione<l  in  the  evidence 
and  as  an  inducement  to  the  plaintiff  to  make  said  purchase 
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rei)re6ented  that  the  said  automobile  was  soiind  and  free  from 
defects  in  workmanship  and  material,  and  that  the  plaintiflF 
relying  on  said  representations  purchased  and  accepted  the 
said  automobile  and  paid  therefor  the  sum  of  two  thousand 
dollars;  and  if  the  jury  shall  further  find  that  at  the  time 
of  said  purchase,  said  automobile  was  not  sound  and  free 
from  defects  in  workmanship  and  material,  but  was  unsound 
and  defective  in  workmanship  and  material,  then  the  plaintiff 
was  entided  to  recover  the  difference,  if  any,  between  the 
price  so  paid  for  said  automobile  and  the  fair  value  of  said 
automobile  so  delivered,  at  the  time  of  sale,  with  interest 
in  the  discretion  of  the  jury."  The  form  of  this  prayer  was 
entirely  proper,  and  under  the  proof  in  this  cdse  it  should 
have  been  granted.  But  the  Court  modified  the  prayer  by 
adding  the  following  clause:  "Provided,  the  jury  further 
find  that  said  unsoundness  and  defective  condition  was  not 
due  to  want  of  ordinary  care  and  skill  in  the  plaintiff  or  his 
agents  in  managing  and  propelling  said  automobila''  This 
amendment  should  not  have  been  made.  It  was  wholly 
unnecessary,  and  compelled  the  plaintiff  to  assume  a  greater 
burden  than  the  law  cast  upon  him.  The  defendant  filed 
two  special  exceptions  to  this  prayer  upon  the  following 
grounds :  First,  that  there  was  no  legally  sufficient  evidence 
offered  to  show  that  the  automobile  was  not  sound  and  frse 
from  defects  in  workmanship  and  material  at  the  time  of 
sale,  or  that  at  that  time  it  was  unsound  and  defective: 
secondly,  that  there  was  no  legally  sufficient  evidence  offered 
to  show  the  difference  between  the  price  paid  and  the  fair 
value  of  the  automobile  at  the  time  of  sale.  The  first  special 
exception  was  properly  overruled.  If  the  admissible  evidence 
offered  on  the  part  of  the  plaintiff  be  assumed  to  be  trne, 
the  jury  might  have  reasonably  inferred  that  the  car  was 
unsound  and  defective  within  the  terms  of  the  warranty. 

The  second  special  exception  should  have  been  sustained. 
This  conclusion  results  from  our  ruling  on  the  ninth,  tenth 
and  eleventh  exceptions  which  embrace  the  only  attempt 
made  J)y  the  plaintiff  to  show  the  actual  value  of  the  car 
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at  the  time  of  die  sale  with  the  defects  warranted  against. 
The  defendant's  first  and  second  prayers  asked  the  Court 
to  instruct  the  jury  that  under  the  pleadings  and  evidence 
there  was  no  l^ally  sufficient  evidence  to  entitle  the  plaintiff 
to  recover  under  either  of  the  common  counts.  These  pray- 
ers should  have  been  granted,  because  there  had  been  no 
valid  rescission  of  the  contract,  and,  therefore,  recovery 
would  be  had,  if  at  all,  only  under  the  fifth  count  The 
fourth  pray^  refers  to  the  pleadings,  and  asserts  that  no 
legally  sufficient  evidence  had  been  offered  to  entitle  the 
plaintiff  to  recover  under  the  fifth  count.  This  prayer 
assailed  the  sufficiency  of  the  fifth  coimt  which  had  been 
demurred  to  (Leopard  v.  The  C,  &  0.  Canal  Co.,  1  Gill,  222 ; 
Baltimore  City  Passenger  By.  Co.  v.  Wilkinson,  30  Md.  229 ; 
Ward  V.  Schlosser,  111  Md.  528)  ;  and  as  we  have  held  this 
count  to  be  defective,  the  prayer  should  have  been  granted. 
As  there  could  have  been  no  recovery  under  the  common 
counts,  and  as  the  fifth  count  was  bad,  the  defendant's  fifth 
prayer  which  asserted  that  under  the  pleadings  and  evidence 
there  was  no  l^ally  sufficient  evidence  to  entitle  the  plaintiff 
to  recover  should  likewise  have  been  granted.  The  sixth 
prayer  should  also  have  been  granted,  as  there  was  no  legally 
sufficient  evidence  in  the  case  of  actual  damages.  The  reason 
for  this  holding  is  stated  in  the  consideration  of  the  defend- 
ant's second  special  exception. 

There  was  no  reversible  error  in  refusing  the  defendant's 
seventh  prayer,  as  it  was  given  the  full  benefit  of  the  matters 
relied  on  therein  by  its  tenth  prayer,  which  was  granted. 
The  eighth  and  eleventh  prayers  should  have  been  granted. 
They  denied  the  plaintiff's  right  to  recover  damages  because 
of  the  failure  of  the  defendant  to  employ  a  competent  chauf- 
feur for  the  plaintiff,  or  damages  caused  to  the  plaintiff's 
car  by  the  chauffeur,  Boyd  Primrose.  These  prayers  were 
manifestly  correct,  as  no  recovery  could  properly  be  had 
under  the  issues  for  any  damages  resulting  from  any  of  the 
causes  stated  in  these  prayers.  The  defendant's  twelfth  and 
thirteenth  prayers  were  proper,  and  should  have  been  grant- 
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ed.  The  fourteenth  prayer  was  covered  by  the  granted  pray- 
ers, particularly  the  tenth.  The  defendant  got  the  benefit 
of  its  fifteenth,  sixteenth  and  seventeenth  prayers  by  the 
eighteenth  prayer,  which  was  granted,  wherein  the  Court 
told  the  jury  that  there  was  no  legally  sufficient  evidence  of  a 
valid  rescission  by  the  plaintiff  of  the  contract  of  purchase. 

There  remains  for  consideration  one  other  questionu^/The 
written  contract  of  purchase,  which  appears  in  the  record, 
concludes  as  follows :  "Here  follow  with  form  of  warranty,.'' 
iJut  the  terms  of  the  warranty  were  omitted.  The  contract 
i^  silent  upon  the  subject  The  defendant  contends  that 
parol  evidence  is  inadmissible  to  prove  the  terms  of  the  war- 
ranty, because  the  law  forbids  the  introduction  of  parol  evi- 
dence to  vary  the  terms  of  a  written  instrument.  But  that 
doctrine  has  no  application  to  this  case,  which  falls  clearly 
within  the  principle  announced  in  McCreary  v.  McCreary, 
o  G.  &  J.  147,  that  parol  evidence  is  admissible  to  prove  any 
collateral,  independent  facts,  about  which  the  written  agree- 
ment is  silent;  because  such  proof  is  perfectly  consistent 
with,  and  does  not  in  the  least  tend  to  contradict,  vary,  or 
explain  the  written  instrument''  See  also  Bladen  v.  Wells, 
30  Md.  584;  Basshor  v.  Forbes,  36  Md.  166;  Roberts  v. 
Bonaparte,  73  Md.  191. 

For  the  errors  indicated,  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 

Judgment  reversed,  a  new  trial  awarded,  th^ 
appellee  to  pay  the  costs  above  and  below. 
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WILLIAM  H.  MARCUS  v.  WILLIAM  A.  McFARLAND. 

Firm  names:  sale  or  transfer;  when  assignable  by  transferee. 

The  right  to  use  a  fictitious  name,  a  trade  name,  or  trade- 
mark, or  a  corporate  name  composed  of  individual  names,  or 
the  good  will  of  a  business  where  it  includes  the  right  to  use 
names  of  that  character,  is  assignable  by  the  purchaser  and 
passes  with  the  business.  p.  277 

But  if  a  contract  merely  gives  one  person  the  right  to  use  the 
name  of  another,  such  right  is  personal,  and  in  the  absence  of 
express  stipulation  to  that  effect,  can  not  be  assigned  or  trans- 
ferred by  the  purchaser  to  a  third  party.  p.  278 

For  several  years  a  partnership  and  business  had  been  con- 
ducted under  the  name  of  H.  M.  &  Son,  although  H.  M.  had 
long  been  dead  and  different  sons  of  his  had  at  different 
times  composed  the  firm;  at  a  time  when  the  firm  had  con- 
sisted of  W.  M.,  one  of  the  sons,  and  W.  A.  McF.,  it  had 
been  dissolved,  and  W.  M.  granted  and  assigned  to  W.  A. 
McF.  the  good  will  of  the  business  ^Tiitherto  carried  on  by 
said  M.  &  McF.  imder  the  firm  name  of  H.  M.  &  Son, 
together  with  the  right  to  use  said  firm  name";  and  after- 
wards W.  M.  again  entered  the  firm  under  the  same  firm 
name;  subsequently  the  relation  was  again  severed,  each 
partner  receiving  half  the  profits  and  assuming  haU  the  lia- 
bilities; there  was  no  assignment  or  transfer  of  the  good 
wilL  W.  M.  sought  by  injunction  to  restrain  W.  A.  McF. 
from  continuing  the  business  under  the  said  name  of  H.  M. 
&  Son;  on  appeal  from  an  order  refusing  the  injunction, 
it  was  held,  that  the  injunction  was  properly  refused,  as  the 
name  should  be  considered  as  a  fictitious  one,  and  one  which 
was  assignable  by  McF.  and  under  which  he  might  associate 
with  himself  a  third  party.  p.  278 

Decided  January  Hth,  191S, 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Har- 
lan, C.  J.). 
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The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Joseph  N.  Ulman.  (with  whom  were  SamueC  J.  Harman, 
Charles  H.  Knapp  and  Clarence  A.  Tucker,  on  the  brief), 
for  the  appellant 

George  R.  WUlis  (with  a  brief  by  Willis  £  Willis),  for  the 
appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court 

The  appellee,  William  H.  Marcus,  plaintiff  below,  filed  a 
bill  in  the  Circuit  Court  for  Baltimore  City,  alleging  that 
on  the  6th  day  of  May,  1909,  he  entered  into  a  co-partnei> 
ship  with  the  appellee,  William  A.  McFarland,  defendant 
below,  under  the  firm  name  of  Henry  Marcus  &  Son,  to 
carry  on  and  conduct  the  wool  business  in  the  City  of  Balti- 
more for  the  period  of  five  years,  commencing  on  the  21st 
day  of  May,  1909.  That  pursuant  to  the  terms  of  said  agree- 
ment of  co-partnership,  they  conducted  said  business  until  on 
or  about  the  2nd  day  of  January,  1912,  when  an  agreement 
was  reached  ^'dissolving  said  co-partnership  and  providing 
for  a  settlement  of  its  affairs  as  of  the  first  day  of  May, 
1912." 

The  bill  further  alleges  that  in  December,  1911,  while  the 
partnership  agreement  was  in  full  force  and  effect,  the  de- 
fendant, without  the  knowledge  of  the  plaintiff  and  without 
notice  to  such  plaintiff  of  his  contemplated  withdrawal  from 
said  firm,  communicated  in  writing  with  the  purchasing 
agents  of  said  firm,  advising  them  that  at  the  end  of  the 
business  year,  to  wit,  April  30th,  1912,  there  would  be  a 
change  in  the  personnel  of  the  partnership,  and  requested 
such  persons  to  refrain  from  entering  into  any  contract  or 
(contracts  covering  transactions  of  the  next  year,  beginning 
May  1st,  1912,  until  he,  the  said  defendant,  should  have  an 
opportunity  to  confer  with  them  further. 

The  bill  also  alleges  that  it  is  the  design  and  purpose  of 
the  said  defendant,  William  A.  McFarland,  to  enter  into  the 
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wool  business,  either  on  his  own  account  or  in  conjunction 
with  other  person  or  persons  unknown  to  the  plaintiff,  after 
the  first  day  of  May,  1912,  under  the  firm  name  of  Henry 
Marcus  &  Son,  and  that  the  defendant  was  at  the  time  of  the 
filing  of  the  bill  engaged  in  making  contracts  with  wool  buy- 
ers, to  take  effect  after  the  first  day  of  May,  1912,  under  such 
firm  name  of  Henry  Marcus  &  Son. 

The  bill  further  alleges  that  the  said  firm  name  of  Henry 
Marcus  &  Son  has  become  extensively  and  favorably  known 
in  the  wool  trade,  and  the  use  of  said  name  is  of  large  value 
in  the  successful  prosecution  of  the  wool  business.  And  that 
its  value  consists  not  only  in  the  fact  that  it  is  well  and 
favorably  known  to  purchasers  and  consumers  of  wool,  but 
that  it  is  also  well  and  favorably  known  to  wool  buyers,  men 
of  skill  and  special  ability,  whose  judgment  and  services  are 
ol  great  value  in  the  prosecution  of  the  wool  business,  and 
that  many  of  said  buyers  have  not  come  in  personal  contact 
with  either  member  of  the  firm  of  Henry  Marcus  &  Son,  but 
have  dealt  with  such  firm  either  by  correspondence  or  through 
its  agents  in  the  field,  or  both,  and  know  said  firm  as  an 
entity  under  said  firm  name  of  Henry  Marcus  &  Son,  and 
in  no  other  way. 

The  bill  then  charges  that  the  acts  of  said  defendant  in 
making  the  contracts  with  the  wool  buyers  under  the  firm 
name  of  Henry  Marcus  &  Son,  and  the  continuation  of  the 
business  by  him  imder  such  firm  name,  after  the  first  day 
of  May,  1912,  are  parts  of  a  fraudulent  and  wrongful  scheme 
cunningly  devised  by  the  defendant  McFarland  **to  mislead 
the  said  wool  buyers  into  the  belief  that  they  are  simply 
renewing  their  contractual  obligations  with  the  present  exist- 
ing firm  of  Henry  Marcus  &  Son,  and  unless  restrained  and 
prevented,  will  work  great  loss  to  the  plaintiff. 

The  prayer  of  the  bill  asks  "that  the  defendant,  his  agents 
and  servants,  be  enjoined  and  restrained,  with  reference  to 
the  business  to  be  effected  after  May  1st,  1912,  from  the 
use  of  the  name  of  Henry  Marcus  &  Son  in  the  making  of 
contracts  or  the  securing  or  attempted  securing  of  such  busi- 
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iiess  in  that  name,  whether  on  his  account  or  in  conjunc- 
tion with  any  other  person  or  persons  whatsoever,  directly 
or  indirectly." 

The  defendant  in  his  answer  filed  thereto  denies  that  he 
communicated  with  any  of  the  purchasing  agents  of  the  firm 
prior  to  the  2nd  day  of  January,  1912,  the  day  upon  which 
the  agreement  for  the  dissolution  of  the  co-partnership  was 
entered  into  by  and  between  the  plaintiff  and  defendant,  and 
that  not  until  after  such  agreement  had  been  reached  did  he 
communicate  with  any  of  the  purchasing  agents  of  the  said 
firm.  And  we  may  add  that  there  is  no  testimony  in  the 
case  that  supports  the  allegation  of  the  bill  that  the  defend- 
ant did,  prior  to  such  time,  commimicate  with  any  purchas- 
ing agents  of  said  firm,  as  charged  in  the  bill. 

The  answer  charges  that  the  plaintiff  assumed  obligations, 
in  violation  of  the  express  provisions  of  the  said  co-partner- 
ship, and  also  failed  to  give  his  time  and  attention  to  the 
business  of  the  firm,  as  covenanted  by  him  in  the  agreement 
of  co-partnership,  and  as  a  result  thereof  the  defendant  could 
not,  without  the  concurrence  and  assistance  of  his  co-partner, 
perform  the  duties  that  devolved  upon  him.  It  was  there- 
fore agreed  between  them  that  the  firm  should  be  dissolved 
as  of  the  first  day  of  May,  1912,  and,  as  stated  in  the  answer, 
each  of  the  parties  were  to  be  '^entitled  to  participate  equally 
in  the  profits  of  the  business  and  be  entitled  to  such  capital 
contributed  to  the  business  of  the  firm  as  may  be  evidenced 
and  shown  by  the  books  of  account  on  the  first  day  of  May, 
1912,  and  each  of  them  liable  equally  for  any  losses  which 
the  business  may  have  sustained  on  that  day." 

The  answer  and  evidence  disclose  these  additional  facts: 
That  for  a  number  of  years  prior  to  1876  Henry  Marcus  was 
engaged  in  the  wool  business  in  the  City  of  Baltimore,  and 
in  that  year  he  formed  a  co-partnership  with  his  son,  Wil- 
liam Marcus,  the  plaintiff,  under  the  firm  name  of  Henry 
Marcus  &  Son.  That  a  short  time  thereafter  Samuel,  an- 
other son  of  Henry  Marcus,  was  taken  into  the  firm,  but  in 
1890  he  retired  therefrom   and  Sigmund,   another  son   of 
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Henry  Marcus,  became  a  member  thereof;  he  remained  in 
the  firm  until  he  died  in  1897.  At  this  time  Samuel  was 
again  taken  into  the  firm,  and  he  with  the  plaintiff  conducted 
the  business  imtil  1900  or  1901.  The  eviflence  is  silent  as 
to  when  Henry  Marcus,  the  father,  ceased  to  be  a  member 
of  the  firm,  that  is,  whether  he  retired  at  the  death  of  his 
son  Sigmimd  or  prior  thereto.  In  1900  or  1901  both  Samuel 
and  the  plaintiff  retired  from  the  firm,  and  the  business  of 
the  firm  was  thereafter  conducted  by  their  brother  Julius 
and  the  defendant,  William  A.  McFarland,  until  1903,  when 
Julius  retired  from  the  firm  and  the  plaintiff  again  became 
a  member  thereof,  and  he  with  the  defendant  conducted  the 
business  until  1906.  In  that  year,  on  the  30th  of  April,  the 
plaintiff  conveyed  unto  the  defendant  all  his  interest  in  the 
real  and  leasehold  property  held  by  them  in  the  City  of  Bal- 
timore, and  in  writing  agreed  that  the  said  McFarland  should 
continue  said  business  on  his  own  account,  and  he,  in  said 
written  agreement,  "granted  and  assigned  to  the  said  William 
A.  McFarland  the  good-will  of  the  business  heretofore  car- 
ried on  by  the  said  Marcus  and  McFarland  under  the  firm 
name  of  Henry  Marcus  &  Son,  together  with  the  right  to  use 
said  firm  rurnie."  The  plaintiff  again  retired  from  the  firm. 
The  business,  so  far  as  the  record  discloses,  was  thereafter, 
until  May,  1909,  conducted  by  the  defendant  alone,  when 
the  plaintiff  again  entered  the  firm,  jnd  he  together  with  the 
defendant  conducted  said  business  until  its  dissolution  in  . 
1912.  During  the  whole  period  from  1876,  when  the  firm 
of  Henry  Marcus  &  Son  was  first  formed,  to  the  time  of  the 
dissolution  of  the  firm  of  William  Marcus  and  William  A. 
McFarland,  in  1912,  the  firm  name  under  which  the  busi- 
ness was  conducted  was  that  of  Henry  Marcus  &  Son,  not- 
withstanding the  many  changes  in  the  membership  of  the 
firm  to  which  it  had  been  subjected.  The  plaintiff  in  this 
period  had  three  times  entered  and  retired  from  the  firm, 
and  for  a  part  of  this  time  no  member  of  the  Marcus  family 
was  a  member  of  the  firm,  during  such  time  the  defendant, 
William  A.  McFarland,  conducted  the  said  business  alone. 
VOL.  119  18 

Digitized  by  LjOOQIC 


274  MARCUS  vs.  McFAELAND. 

Opinion  of  the  CJourt.  [119 

By  the  co-partnership  agreement  entered  into  by  and  be- 
tween the  plaintiff  and  defendant  in  1909,  the  partnership 
thus  formed  was  to  continue  for  five  years,  commencing  on 
the  first  day  of  May,  1909,  and  ending  on  the  30th  day  of 
April,  1914.  The  dissolution  came  in  1912.  By  the  agree- 
ment of  dissolution  each  of  the  partners  was  to  participate 
equally  in  the  profits  of  the  business  to  the  first  day  of  May, 
1912,  and  each  was  to  be  equally  liable  for  the  losses  to  such 
date,  and  each  was  to  be  entitled  to  such  capital  contribution 
to  the  business  of  the  firm  as  evidenced  and  shown  by  its 
books  of  account  on  the  first  day  of  May,  1912.  There  was 
no  purchase  made  by  one  partner  of  the  interest  of  the  other 
in  the  property  or  assets  of  the  firm,  nor  was  there  any  asr 
signment  or  transfer  of  the  good-will  of  the  firm^ 

As  it  is  expressed  by  the  plaintiff  in  his  testimony,  the 
business  was  liquidated  every  year.  This  he  explained  by 
saying  that  by  the  first  day  of  May  in  each  year  all  the  stock 
was  usually  sold  and  the  accoimts  receivable  were  usually  in, 
and  thus  a  dissolution  was  easily  effected. 

After  the  agreement  of  dissolution,  the  plaintiff  presented 
to  the  defendant,  to  be  signed  by  him,  an  agreement  of  dis- 
solution, in  which  appears,  among  other  provisions,  the  fol- 
lowing, to  wit:  "The  said  William  Marcus  shall  have  the 
sole  right  to  continue  the  business  of  Henry  Marcus  &  Son 
under  the  firm  name.  ^The  said  William  McFarland  shall 
have  the  right  to  engage  in  and  conduct  the  same  line  of 
business  under  a  different  name  and  at  a  different  location." 
The  defendant  declined  to  sign  the  agreement  containing  this 
provision,  and  thus  no  agreement  of  dissolution  in  writing 
was  signed  by  them. 

The  learned  Court  below,  Judge  Harlan,  to  whom  the  case 
was  submitted,  denied,  the  application  for  injunction  and 
dismissed  the  bill  of  complaint.  It  is  from  that  order  that 
this  appeal  is  taken. 

The  defendant  contends  that  under  and  by  virtue  of  the 
said  assignment  to  him,  of  April  30th,  1906,  he  acquired  the 
good-will  of  said  business,  together  with  the  right  to  use  the 


Digitized  by 


Google 


MARCUS  vs.  McFARLAND.  275 

]Jk£(J.]  Opinion  of  the  Court. 

firm  name  of  Henry  Marcos  &  Son,  and  that  the  partner- 
ship thereafter  formed  with  William  H.  Marcus  on  the  30th 
day  of  April,  1909,  did  not  divest  him  of  this  right,  but  the 
effect  of  which  was  only  to  permit,  in  the  nature  of  a  loan, 
the  use  of  said  firm  name  by  the  newly  constituted  partner- 
ship for  the  time  mentioned  in  the  said  agreement,  or  until 
its  dissolution  at  an  eariler  date,  and  that  after  the  expira- 
tion of  the  term  of  such  co-partnership,  or  at  its  dissolution, 
the  right  so  acquired  by  the  defendant  to  use  said  firm  name 
still  remained  in  him.  The  plaintiff,  on  the  other  hand,  con- 
tends that  although  the  defendant  under  the  contract  of  dis- 
solution of  1906,  acqtdred  the  right  to  use  said  firm  name, 
nevertheless  under  the  agreement  made  with  the  plaintiff  in 
1909,  by  the  terms  of  which  the  plaintiff  and  defendant  were 
to  trade  under  the  firm  name  of  Henry  Marcus  &  Son,  the 
right  so  acquired  by  the  defendant,  under  said  agreement, 
to  use  said  firm  name  of  Henry  Marcus  &  Son  became  the 
property  of  the  new  firm,  and  that  upon  its  dissolution  the 
right  to  use  said  firm  name  did  not  exist  with  the  defendant. 

The  contention  thus  arises  from  the  effect  to  be  given  to 
the  use  of  the  firm  name  of  Henry  Marcus  &  Son  by  the 
newly  constituted  firm. 

It  was  clearly  within  the  power  of  the  plaintiff,  upon  the 
dissolution  of  the  firm  in  1906,  to  sell  and  assign  unto  the 
defendant  the  good-will  of  the  firm,  together  with  the  right 
to  use  the  firm  name,  and  imder  said  agreement  the  defend- 
ant acquired  a  valuable  right,  a  right  that  could  be  exercised 
by  him  to  the  exclusion  of  the  plaintiff  until  by  some  act  of 
his  this  right  was  lost  to  him.  Lindley  on  Partnership,  Vol. 
2,  sec.  445 ;  Levy  v.  Walker,  L.  R.  10  Chancy.  Div.  436. 

In  the  case  of  Citizens'  Fire  Insurance,  Security  and  Land 
Co.  v.  Doll,  35  Md.  106,  where  the  ])oint  there  made  was 
whether  or  not  certain  properties  had  been  contributed  by  an 
individual  member  of  the  firm  to  the  capital  of  the  firm, 
Judge  Alvky,  in  speaking  for  the  Court,  said :  "It  was  not 
necessary  to  put  the  property  itself  into  the  common  stock ; 
the  capital,  in  part,  could  well  consist  of  the  mere  use  of  the 
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property  owned  by  one  of  the  individual  members  of  the  firm. 
In  such  case,  the  title,  both  l^al  and  equitable,  remains  in  the 
individual  member,  subject  to  the  particular  use  and  appro- 
priation, during  the  continuance  of  the  partnership,  and  upon 
its  dissolution,  the  property  is  freed  of  such  use.  There  is 
no  partnership  of  the  property  itself,  and  tne  only  interest 
that  the  members  of  the  partnership,  other  than  the  real 
owner,  have  in  it,  is  the  temporary  use  and  employment  of 
it.  Champion  v.  Bostwick,  18  Wend.  183;  French  v.  Sty- 
ring,  2  C.  B.  (N.  S.)  357;  Parsons  on  PaH.,  44,  48,  55,  in 
notes.  *  *  *  The  property  itself  was  not  intended  to  be  made 
partnership  property,  but  only  in  use.'' 
,  "Whether  personal  property  which  is  owned  by  one  of  the 
partners,  when  the  partnership  is  formed  and  which  is  used 
thereafter  for  the  firm's  purposes,  has  been  contributed  to 
the  firm's  capital  and  has  thus  become  the  firm  property,  or 
remains  the  individual  property  of  the  said  partner,  is  to.be 
determined  by  the  partnership  agreement  and  conduct  of  the 
parties  thereunder/^    30  Cyc.  426. 

Applying  this  rule,  we  are  to  ascertain  whether  or  not 
this  valuable  right  of  the  defendant  to  use  the  firm  name  of 
Henry  Marcus  &  Son  became  the  property  of  the  newly 
created  firm,  because  of  the  formation  of  such  new  firm  and 
the  right  extended  to  it  to  use  said  firm  name  for  the  period 
stipulated  in  the  agreement,  or  until  sooner  dissolved. 

The  agreement  of  co-partnership  of  May  6th,  1909,  con- 
tains no  express  provision  by  which  the  plaintiff  disposes  of 
this  valuable  right  to  the  firm  thereby  created,  nor  do  we 
find  it  in  the  annual  inventories  of  the  property  and  assets 
of  the  firm  thereafter  made ;  nor  is  it  shown  that  it  was 
carried  upon  the  books  of  the  firm  as  an  asset  or  property 
of  the  firm.  No  reference  is  anywhere  made  as  to  the  dis- 
position or  use  of  such  firm  name  upon  the  expiration  of  the 
period  of  such  co-partnership.  In  the  dissolution  of  1912, 
as  we  have  said,  nothing  is  said  effecting  the  rights  of  the 
defendant  as  to  the  use  of  the  name  thereafter,  if  at  such 
time  the  right  was  vested  in  him.     The  paper  presented  to 
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the  defendant  by  the  plaintiff  and  which  he  was  asked  to 
sign  contained  a  provision  by  which  the  right  to  use  the  said 
firm  name  was  to  be  given  to  the  plaintiff,  but  this. the  de- 
fendant refused  to  sign.  / 

By  the  application  of  the  rule  stated  above,  we  find  no- 
where in  the  partnership  agreement  or  in  the  conduct  of  the 
defendant  anything  to  indicate  that  it  was  his  intention  to 
divest  himself  of  this  right  and  to  contribute  it  to  the  capital 
of  the  firm.  The  right  to  use  the  firm  name  at  the  time  of 
the  formation  of  the  co-partnership  of  1909  is  not  questioned, 
and  this  right  remained  in  him,  subject  only  to  the  permis- 
sion granted  by  him  to  the  new  firm  to  use  it  during  the 
period  of  such  co-partnership  and  no  longer. 

But  it  is  contended  by  the  plaintiff  that  if  the  right  to  use 
the  firm  name  of  Henry  Marcus  &  Son  remained  in  William 
A.  McFarland,  the  defendant,  at  the  dissolution  of  the  co- 
partnership in  1912,  that  such  right  was  personal  and  could 
not  be  exercised  by  him  when  trading  with  his  son,  as  was 
shown  by  the  evidence  to  be  his  intention  or  purpose.  In 
support  of  this  contention  our  attention  is  called  to  the  case 
of  Baghy  &  Rivers  Company  v.  Rivers,  87  Md.  400.  In 
that  case  the  authority  given  by  Rivers,  the  retiring  partner 
of  the  firm  of  Bagby  &  Rivers,  to  Bagby,  was  in  this  lan- 
guage: "And  the  said  Rivers  hereby  agrees  and  consents 
that  he  will  permit  the  said  Bagby  to  continue  the  use  of  his 
name  in  the  style  of  said  firm;  provided,  however,  it  be  so 
used  after  such  legal  notice  to  be  given  by  said  Bagby,  as  not 
to  make  the  said  Rivers  liable  for  or  chargeable  with  any  of 
the  debts  or  contracts  of  said  business,  as  hereafter  to  be  con- 
ducted by  said  Bagby."  The  Court  in  discussing  that  case 
said:  "Where  the  contract  is  for  the  sale  of  or  the  right  to 
use  a  fictitious  name  or  a  trade  name  or  a  trade  mark,  or  a 
corporate  name,  though  composed  of  individual  names,  or 
where  the  good-will  of  a  business  includes  the  right  to  use 
names  of  that  character,  then  such  right  is  assignable  by  the 
purchaser  and  follows  the  business.  But  where  the  contract 
merely  gives  to  one  person  the  right  to  use  the  name  of  an- 
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other,  as  in  this  case,  such  right  is  personal,  and  in  the 
absence  of  an  express  stipulation,  cannot  be  assigned  or  trans- 
ferred by  the  purchaser  to  a  third  party.  In  this  case  it  wat> 
stipulated  that  Bagby  should  have  the  right  to  continue  the 
business  under  the  old  name  of  Bagby  &  Rivers.  It  was  not 
agreed  that  Bagby  and  his  executors,  administrators  or  as- 
signs or  a  corporation,  but  in  the  language  of  the  contract, 
^he  wiU  permit  the  said  Bagby  to  continue  the  use  of  his 
name  in  the  style  of  the  firm.'  " 

In  effect,  we  think  this  case  falls  within  the  first  class  of 
cases  mentioned  by  Judge  Bbiscoe  in  delivering  the  opinion 
of  this  Court  in  that  case.  The  only  individual  name  ap- 
pearing in  the  firm  name  of  Henry  Marcus  &  Son  is  that  of 
Henry  Marcus,  who  ceased  to  be  a  member  of  the  firm  many 
years  ago  and  whose  death  occurred  a  number  of  years  ago. 
At  different  times  during  the  existence  of  said  firm  name, 
other  sons  of  Henry  Marcus  were  members  of  said  firm  and 
at  times  when  William  Marcus  was  not  a  member  thereof. 
The  firm  name,  however,  remained  unchanged,  notwithstand- 
ing the  many  changes  in  its  membership  that  frequently  oc- 
curred from  time  to  time  during  its  existence,  and  notwith- 
standing, too,  that  the  son,  William  Marcus,  was  at  three 
separate  periods  of  time  not  a  member  of  said  firm.  It  is 
not  a  case  where  he  permitted  his  name  to  be  used,  as  waa 
the  case  in  Bagby  &  Rivers  Company  v.  Rivers.  From  the 
facts  and  circumstances  of  its  use,  as  we  have  stated  them, 
the  firm  name,  in  its  legal  effect  at  least,  may  be  regarded 
as  a  fictitious  name,  as  expressed  by  the  learned  Court  below, 
and  therefore  the  defendant  should  not  be  restrained  from 
associating  with  him  his  son  in  the  conduct  of  the  business 
imder  the  said  firm  name  of  Henry  Marcus  &  Son.  We 
therefore  find  that  the  learned  Court  below  committed  no 
error  in  refusing  the  injunction  asked  for  and  in  dismissing 
the  bill.    We  will  therefore  aflBrm  the  order  appealed  from. 

Order  or  decree  affirmed,  with  costs  to  the 
appellee. 
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THE  J.  E.  SMITH  COMPANY  vs.  EDWIN  SMICK,  by 
His  Father  axd  Next  Friend,  Henry  Smick. 

Negligence:  damages;  burden  of  proof;  pleadings  and  evidence; 
,  cause  and  effect.    Printing  presses :  injuries  to  minors. 

In  an  action  for  damages  for  injuries  claimed  to  have  been 
due  to  the  negligence  of  the  defendant,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  injury  was  caused  by 
the  negligence  of  the  defendant  as  alleged  in  the  pleadint5S! 
and  the  defendant  has  the  right  to  have  the  jury  confined  to- 
the  issue  as  made  by  the  pleadings.  p.  281 

It  is  not  upon  the  evidence  alone,  but  upon  the  pleadings  and 
the  evidence  applicable  to  the  pleadings  that  a  plaintiff  may 
recover  in  any  case.  p.  281 

A  plaintiff  can  not,  in  order  to  sustain  a  single  demand,  rely 
upon  two  or  more  distinct  grounds  or  matters,  each  of  which 
independently  of  the  other,  amounts  to  a  good  cause  of  action 
in  respect  to  such  demand.  p.  282 

The  n^ligence  alleged  and  the  injury  sued  for  must  bear  the 
relation  of  cause  and  effect.  p.  283 

In  a  suit  for  damages  against  a  printing  company  for  inju- 
ries received  by  a  minor,  alleged  to  have  been  injured  by 
the  employer's  negligence,  it  was  held,  that  the  charge  of  neg- 
ligence in  the  declaration  was  not  supported  by  the  evidence. 

p.  284 

Prayers  of  a  plaintiff  not  based  upon  any  theory  set  out  in 
the  pleadings  are  erroneous.  p.  284 

Decided  January  Hth,  191 S. 

Appeal    from    the    Court    of    Common    Pleas    of   Balti- 
more City  (Duffy,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause   was   argued   before   Boyd,   C.    J.,   Briscoe, 
Peabce,  Bubke^  Thomas,  Pattison  and  Stockbridge,  JJ. 
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Robert  R,  Carman  and  Walter  L.  Clark,  for  the  appellant. 
James  J.  Lmdsay,  for  the  appellee. 

Bkiscoe,  J.,  delivered  the  opinion  of  the  Oourt 

The  plaintiff  brought  this  action  against  the  defendant  to 
recover  damages  for  personal  injuries  received  while  work- 
ing in  the  defendant's  paper  box  factory  as  an  employee  of 
the  defendant 

The  defendant  is  a  corporation,  engaged  in  the  manufac- 
ture of  paper  boxes  and  fibre  shipping  cases,  and  operates  a 
plant  for  this  purpose  in  the  Oity  of  Baltimore. 

The  plaintiff  is  an  infant  and  at  the  time  of  the  alleged 
injury  was  about  sixteen  years  of  age.  He  was  employed  at 
the  time  as  a  machine  hand,  or  job  printing  press  feeder,  by 
the  defendant  corporation. 

The  case  was  tried  in  the  Court  of  Common  Pleas  of  Balti- 
more City  upon  an  amended  declaration  which  contains  two 
counts,  and  from  a  judgment  in  favor  of  the  plaintiff  for 
?3j000  and  costs  the  defendant  brings  this  appeal. 

The  record  presents  five  bills  of  exceptions  reserved  by  the 
defendant  in  the  course  of  the  trial.  Four  of  these  relate  to 
the  rulings  of  the  Court  upon  evidence,  and  the  fifth  to  its 
rulings  upon  the  prayers. 

The  declaration  contained  two  counts,  alleging  the  cause 
of  action  upon  which  the  plaintiff  relied  to  recover  in  this 
suit. 

The  first  count  of  the  declaration  avers,  after  stating  the 
usual  introductory  averments,  that  the  defendant  did  not  fur- 
nish and  provide  the  plaintiff'  with  a  reasonable,  safe  and 
proper  place  and  machine  in  which  to  do  and  perform  the 
work  required  of  him,  and  did  expose  him  to  unnecessary 
risk  or  danger  while  so  employed,  in  that  the  defendant 
assigned  the  plaintiff  to  work  on  a  large  job  press  machine 
into  which  the  plaintiff  had  to  feed  with  his  right  hand  paper 
or  fibre  material  for  the  purpose  of  printing  names  or  de- 
signs, and  the  plaintiff  was  compelled  to  remove  with  his  left 
hand  from  the  machine  the  paper  and  fibre  as  rapidly  and 
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as  quickly  as  the  same  were  stamped  or  printed  thereon; 
that  the  machine  or  press  on  which  the  plaintiff  was  working 
was  not  protected  by  any  shield  or  warning,  and  while  the 
plaintiff  was  at  work  on  a  small  job  press  machine,  that  he 
had  been  accustomed  to  work  on,  the  defendant  directed  him 
to  leave  this  machine  and  go  to  work  on  a  machine  of  a  much 
larger  and  different  style  from  the  one  he  had  been  accus- 
tomed to  work  on,  in  the  use  of  which  he  had  no  experience, 
and  for  the  work  he  had  no  instructions ;  and  while  working 
en  the  large  machine  or  press,  in  the  exercise  of  due  and  ordi-* 
nary  care,  his  right  hand  was  caught  in  the  machine  and 
thereby  seriously  and  permanently  injured.  And  that  the 
injuries  were  caused  directly  by  the  negligence  and  want  of 
care  on  the  part  of  the  defendant  corporation. 

The  second  count  is  the  same  as  the  first,  except  it  avers, 
that  the  work  was  a  hidden  danger  not  appreciable  to  an  ordi- 
nary, untrained  observer,  which  was  not,  and  could  not  by 
the  exercise  of  ordinary  care  have  been  known  to  the  plain- 
tiff ;  that  the  defendant  assigned  him  to  work  on  a  larger  and 
different  machine,  not  protected  by  any  shield  or  warning 
that  the  same  was  dangerous ;  that  the  plaintiff  had  no  notice 
of  the  hidden  dangers,  and  was  directed  to  work  another 
machine,  of  a  much  larger  and  different  style,  than  he  had 
been  accustomed  to  work  on. 

Assuming  that  the  declaration  in  this  case  states  a  good 
cause  of  action,  it  is  clear  there  is  a  manifest  variance  be- 
tween the  allegations  of  the  declaration  and  the  facts  proven 
at  the  trial  and  set  out  in  the  record  to  sustain  the  plaintiff's 
theory  of  the  case  as  made  by  the  pleadings. 

The  burden  of  proof  was  upon  the  plaintiff  to  show  that 
the  injpry  was  caused  by  the  negligence  of  the  defendant  as 
alleged  in  the  pleadings,  and  the  defendant  had  the  undoubt- 
ed right  to  have  the  jury  confined  to  the  issue  as  made  by 
the  pleadings.  City  Passenger  Ry.  Co.  v.  Nugent,  86  Md. 
360 ;  Fletcher  v.  Dixon,  107  Md.  420 ;  Darby  Co.  v.  Hoffber- 
ger.  111  Md.  86. 

In  Balto.  Elevator  Co.  v.  Neale,  65  Md.  457,  it  is  said,  it 
is  a  principle  of  universal  application  in  actions  at  law,  that 
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it  is  not  upon  the  evidence  alone,  liut  upon  the  pleadings  and 
the  evidence  applicable  to  the  pleadings,  that  a  plaintiff  may 
recover  in  any  case. 

Mr.  Chitty,  in  his  work  on  Pleadings,  1  Chitty,  Pleading, 
249,  says,  that  the  plaintiff  cannot  in  order  to  sustain  a  sin- 
gle demand,  rely  upon  two  or  more  distinct  grounds  or  mat- 
ters, each  of  which  independently  of  the  other,  amounts  to  a 
good  cause  of  action  in  respect  of  such  demand. 

This  is  the  undoubted  rule  which  has  been  recognized  and 
adopted  in  this  country  and  in  England.  Gautret  v.  Egerton, 
L.  R.  2  C.  P.  371 ;  Harford  Co.  v.  Wise,  75  Md.  38 ;  Darby 
Co.  V.  Hoffberger,  111  Md.  86. 

In  the  declaration  in  the  case  at  bar,  the  ground  of  recov- 
try  was  based  upon  the  distinct  allegation  that  the  plaintiff 
was  negligently  transferred  from  a  small  job  press  machine, 
that  he  had  been  accustomed  to  work  on,  and  put  to  work 
on  another  machine  of  a  much  larger  and  different  style, 
and  that  this  latter  machine  was  not  protected  by  any  shield 
or  warning;  that  the  same  was  dangerous,  and  that  he  was 
inexperienced  in  the  use  of  the  latter  machine,  and  no  in- 
structions were  given  him  as  to  its  use,  and  that  while  operat- 
ing the  machine  his  hand  was  caught  and  injured. 

The  second  count  differs  from  the  first  in  the  allegations, 
that  the  work  was  a  hidden  danger  not  appreciable  to  an  ordi- 
nary, untrained  observer. 

There  is  no  evidence  in  the  record  that  tends  to  show  that 
the  injury  occurred  by  reason  of  the  alleged  negligence  set 
cut  in  the  declaration. 

The  testimony  shows  that  both  the  machines  were  Im- 
proved Universal  printing  presses,  and  the  machine  to  which 
the  plaintiff  was  transferred  was,  what  one  of  the  witnesses 
called  a  "Sister  Press"  to  the  one,  upon  which  he  had  been 
working. 

The  machines  were  of  the  same  style,  and  the  only  differ- 
ence was,  the  location  of  the  impression  bar  on  the  outside 
and  the  size  of  the  plate.  The  larger  press  ran  regularly  at 
the  same  speed  and  at  the  time  of  the  accident,  it  was  run- 
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ning  as  slow  as  it  could  go.  The  presses  were  run  in  the 
same  way,  and  the  danger  of  operating  the  two  was  identical. 
The  difference  in  the  size  of  the  plate  or  bed,  is  in  no  way 
connected  with  the  accident. 

The  evidence  offered  on  the  part  of  the  plaintiff  was  to  the 
effect,  that  the  injury  was  caused  by  the  jumping  or  jerking 
of  the  machine  while  the  plaintiff  was  feeding  it.  The 
plaintiff  testified,  "when  I  had  been  working  on  the  press 
about  a  half  hour  and  had  printed  about  100  or  150  sheets 
all  of  a  sudden  the  press  gave  a  quick  jerk  and  caught  my 
right  hand  in  it." 

Q.  Explain  what  occurred  when  you  were  putting  this 
paper  in  and  this  jerk  took  place,  and  state  what  sort  of  a 
jerk  it  was  ? 

A.  All  of  a  sudden  the  machine  gave  a  jerk  that  quick 
(indicating)  and  took  my  hand  right  up;  sort  of  pulled  me 
up  with  my  hand. 

Q.  At  the  time  you  placed  this  sheet  in  had  you  already 
taken  out  the  other  sheet? 

A.  Topk  out  the  sheet  first,  and  placed  one  bx. 

Q.  At  the  time  you  put  that  sheet  in,  in  what  position 
was  your  hand  on  the  plate,  as  well  as  you  can  recall  ? 

A.  You  go  about  half  way  down  the  plate,  to  put  the 
paper  in,  and  I  put  the  paper  in  that  way  (indicating)  and 
just  that  quick  it  came  up  and  gave  my  hand  a  jerk  and 
caught  me  right  across  there  (indicating). 

The  cause  of  the  jerking  and  jumping  of  the  press  was 
attempted  to  be  explained  upon  several  theories:  first,  be- 
cause the  set  screw  and  lock  nut  were  worn  out,  and  sec- 
ondly, 'that  the  dust,  etc.,  in  the  building  got  on  the  belt 
and  made  it  hug  the  pulley  and  caused  the  jerk." 

It  is  clear  we  think,  that  the  case  the  plaintiff  sought  to 
prove  at  the  trial,  was  a  different  case  from  the  one  alleged 
by  the  pleadings. 

In  Benedict  v.  Potts,  88  Md.  54,  this  Court  said,  the  negli- 
gence alleged  and  the  injury  sued  for,  must  bear  the  relation 
of  cause  and  effect.    The  concurrence  of  both  and  the  nexus 
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between  them  must  exist  to  constitute  a  cause  of  action.  B. 
&  P.  R.  R.  Co.  v.  Abbott,  75  Md.  158;  Harford  Co.  v.  Wise. 
75  Md.  38;  EyreShoemdker  Co.  v.  Mackin,  116  Md.  58. 

As  the  charge  of  negligence  in  the  declaration  in  this  case, 
is  not  supported  by  the  evidence,  the  defendant's  second 
prayer  should  have  been  granted  which  asked  the  Court  to 
instruct  the  jury,  "that  under  the  pleadings  in  this  case  there 
is  no  evidence  legally  sufficient  to  entitle  the  plaintiff  to 
recover,  and  that  their  verdict  shall  be  for  the  defendant 
upon  the  issues  joined." 

This  prayer  was  based  upon  the  insufficiency  or  the  want 
of  evidence  to  prove  that  the  injury  to  the  plaintiff  was 
occasioned  by  the  negligence  of  the  defendant  as  alleged  in 
the  pleadings  and  is  the  usual  prayer  approved  by  this  Court 
in  like  cases.  M.  &  M.  Trans.  Co.  v.  Hazelton,  108  Md. 
566;  Firor  v.  Taylor,  116  Md.  79. 

The  plaintiff's  first  and  fourth  granted  prayers  were  not 
based  upon  any  theory  set  out  in  the  pleadings.  The  defend- 
ant's special  exception  therefore  to  the  prayers  for  the  want 
of  evidence  legally  sufficient  to  support  them  should  have 
been  sustained  and  the  prayers  rejected. 

The  defendant's  second  and  one-half  prayer  and  the  second 
and  three-fourths  prayer  are  the  same  as  the  defendant's 
second  prayer,  except  they  refer  to  the  first  and  second  counts 
of  the  declaration  separately. 

We  shall  not  discuss  in  detail  the  defendant's  rejected 
prayers,  because  they  were  not  based  upon  the  theory  of  the 
case,  as  made  by  the  pleadings,  and  were  properly  rejected. 

The  questions  and  answers  embraced  in  the  first,  second, 
third  and  fourth  bills  of  exceptio^Qs  were  improper  and  ir- 
relevant under  the  pleadings  and  the  answers  were  prej- 
udicial to  the  appellant's  case.  The  exceptions  shoxild  have 
been  sustained  and  the  evidence  excluded. 

It  follows,  for  the  reasons  stated  that  the  judgment  will 
be  reversed,  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  and  a  new  trial  awarded, 
the  appellee  to  pay  the  costs. 
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CHARLES  G.  FELDMEYER  vs.  ROBERT  L.  WERNTZ. 

Appeals:  questions  for  review,  without  special  exceptions;  de- 
murrers; rulings  of  lower  Court  on — .    Equitable  defenses : 
defenses  pleadable  at  law.  Landlord  and  tenant:  leases; 
tenant  holding  over;  renewal.     Ejectment.     Res 
adjudicata.     Pleas:  conclusions  of  law. 

Xn  appeal  from  the  final  judgment  of  a  civil  court  brings  up 
the  Court's  rulings  on  demurrers  to  pleas  and  replications 
without  any  bill  of  exceptions  or  writ  of  error.  p.  287 

A  defense  which  is  a  good  defense  at  law  can  not  be  pleaded  as 
an  equitable  defense.  p.  287 

In  an  action  of  ejectment  by  a  landlord  against  a  tenant  on  the 
expiration  of  a  lease,  an  equitable  plea  based  on  the  fact  that 
the  lessor  or  his  successors  did  not  exercise  their  option  of 
purchasing  the  improvements  made  by  the  lessee,  or  offer  to 
appoint  appraisers  as  provided  in  the  lease,  and  gave  no 
notice  to  vacate,  etc.,  is  a  valid  plea.  pp.  289,  296 

An  agreement  between  a  lessor  and  lessee,  providing  that  the 
lessor  may  occupy  the  second  story  of  the  building,  the  lessee 
to  pay  taxes,  is  equivalent  to  rent.  p.  289 

Pleas  are  erroneous  that  involve  conclusions  of  law.  p.  290 

In  an  action  of  ejectment  by  a  landlord  against  a  tenant  the 
question  whether  or  not  the  lease  is  still  in  force,  whether  the 
defendant  is  not  legally  in  possession  under  the  lease,  is  prop- 
erly raised  by  the  prayers  and  not  by  alleging  legal  conclu- 
sions by  way  of  a  plea.  p.  290 

In  an  action  of  ejectment  for  the  restoration  of  possession  and 
future  damages  of  property  held  under  a  lease,  by  the  terms 
of  which  no  rent  was  to  be  paid  but  in  which  the  lessee  was 
to  keep  and  maintain  a  certain  space  for  the  lessor,  evidence 
is  admissible  on  the  part  of  the  plaintiff  to  show  what  a  fair 
value  of  rental  would  be,  in  order  to  estimate  damages,  p.  291 

The  defense  of  res  adjudicata  should  be  made  by  a  special  plea. 

p.  290 

To  constitute  a  valid  defense  on  the  ground  of  res  adjudicata, 
there  must  be  identity  of  parties,  a  decision  of  the  case  on  its 
merits,  and  the  jurisdiction  of  the  Court  over  both  the  parties. 

p.  292 
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The  former  decision  need  not  have  been  on  the  precise  point; 
a  judgment  or  decree  in  res  adjudicata  as  to  all  matters  of 
defence  existing  and  which  were  available  to  the  defendant 
at  it«  date.  p.  292 

Where  the  lessor  covenants  for  the  renewal  of  the  lease,  or  to 
pay  for  the  improvements  made  by  the  lessee,  the  option  rests 
upon  him;  the  lessee  can  not  compel  a  renewal,  and  if  the 
landlord  elects  to  renew  later,  the  tenant  can  not  require  pay- 
ment for  the  improvements.  p.  294 

In  such  a  case  if  the  landlord  fails  to  exercise  either  of  his 
alternative  rights,  he  is  bound  to  give  a  new  lease  for  a  like 
term,  and  if  the  tenant  remains  in  possession  with  the  land- 
lord's consent,  a  renewal  of  the  term  is  presumed  according 
to  the  original  conditions  of  the  lease.  p.  296 

Decided  January  IJfth,  1913. 

Appeal  from  the  Baltimore  City  Court  (Elliott,  J.)?  to 
which  Court  it  had  been  removed  from  the  Circuit  Court  of 
Anne  Arundel  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Jesse  Slingluff  and  Frank  Oosnell  (with  whom  was  Robert 
Moss  on  the  brief),  for  the  appellant. 

David  0.  Mcintosh  and  James  W.  Owens  (with  whom 
was  Frank  H.  Stockett  on  the  brief),  for  the  appellee. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

In  April,  1910,  Robert  L.  Wemtz  instituted  a  suit  in 
ejectment  against  Charles  G.  Feldmeyer  in  the  Circuit  Court 
for  Anne  Arundel  County,  to  recover  possession  of  the  prem- 
ises in  the  City  of  Annapolis,  known  as  No.  48  Maryland 
avenue.  The  size  of  the  lot  was  said  to  be  20  by  90  feet, 
adjoining  the  Annapolis  Opera  House,  formerly  known  as 
The  Masonic  Hall,  and  the  declaration  sought  a  recovery  of 
the  land  and  $1,200  damages. 
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To  this  declaration  the  defendant,  appellant  here,  filed — 
first,  a  plea  of  non  cvl.  The  case  was  then  removed  to  Bal- 
timore City  for  trial,  and  after  its  removal  there,  additional 
pleas  were  filed,  the  second  being  a  plea  upon  equitable 
grounds ;  the  third,  that  the  defendant  was  holding  the  prop- 
erty under  the  provisions  of  a  lease  thereof  set  out  in  the 
equitable  plea;  and  fourth,  that  the  defendant  so  holding  the 
property  had  performed  all  stipulations  and  covenants  con- 
tained in  the  lease  to  be  by  him  performed;  and  the  fifth 
plea  set  up,  that  the  matter  in  controversy  was  res  adjudicata. 

The  plaintiff  demurred  to  the  second  and  third  pleas,  and 
filed  a  motion  of  ne  recipiatur  as  to  the  plea  of  res  adjudi- 
cata, and  the  demurrer  and  motion  were  subsequently  sus- 
tained. 

The  action  of  the  lower  Court  in  this  regard  presents  the 
first  matter  for  consideration.  An  appeal  from  the  final 
judgment  in  a  civil  action  brings  up  for  review  the  action  of 
the  trial  Court  in  its  rulings  on  demurrers  to  pleas  and 
replications,  and  no  bill  of  exceptions  or  writ  of  error  desig- 
nating the  point  of  law  is  necessary.  Kendrick  &  Roberts 
V.  Warren  Brothers,  110  Md.  76. 

The  sufficiency  or  insufficiency  of  equitable  pleas  has  been 
frequently  before  this  Court,  and  the  authorities  were  very 
folly  collected  in  Bond  v.  MurroA/,  84  Atl.  Eep.  655,  where  it 
was  stated  that  a  defense  which  is  a  good  defense  at  law,  can 
not  be  pleaded  on  equitable  grounds,  because  it  is  only  such 
a  defense  as  could  not  formerly  have  been  pleaded  at  law, 
that  is  now  let  in  on  equitable  grounds.  The  equitable  plea 
in  this  case  set  up  the  following  matters :  that  on  the  ^16th 
January,  1875,  the  property  which  is  the  subject-matter  of 
the  suit,  was  in  the  possession  of  the  Trustees  of  the  Annapo- 
lis Lodge  No.  89,  Ancient  Free  and  Accepted  Masons  of 
Anne  Arundel  County,  who  on  that  date  leased  the  land  to 
Charles  H.  Hopkins  and  Spedden  V.  Wilson  for  a  term  of 
twenly  years  from  that  date.  The  lease  is  set  out  in  full, 
and  that  paper  recites  that  in  contemplation  of  the  lease. 
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Ilopkins  and  Wilson  had  erected,  at  their  own  expense,  a 
two-story  frame  building  on  the  lot  20  by  90,  south  of  and 
adjoining  the  Masonic  Hall ;  that  the  Trustees,  the  party  of 
the  first  part  to  the  lease,  were  to  have  the  full  use  of  the 
second  story  of  the  building  to  be  used  by  them  in  conjunc- 
tion with  a  large  room  in  the  Masonic  Hall,  which  is  used 
for  giving  theatrical  and  other  public  entertainments,  and 
for  such  other  reasonable  purposes  to  which  the  parties  of 
the  first  part  should  see  fit  to  apply  them;  that  the  parties 
of  the  second  part  were  to  pay  all  taxes  and  assessments  lev- 
ied and  to  be  levied  upon  the  lot  so  leased  and  the  dwelling 
or  dwellings  erected  thereon,  and  then  follows  this  provision : 
"Third.  That  they  will  further  during  the  continu- 
ance of  said  lease  keep  the  second  story  of  said  build- 
ing in  good  and  proper  repair;  that  they  will  permit 
such  portion  of  said  lot  as  is  not  covered  by  said  build- 
ing to  be  used  in  common  with  them  as  a  yard  for  the 
said  Masonic  Hall,  and  that  they  will  not  permit  in- 
toxicating liquors  to  be  sold  in  said  building  during 
the  continuance  of  said  lease.    And  the  said  parties  of 
the  first  part,  for  themselves,  their  heirs  and  assigns, 
covenant  and  agree  that  during  the  continuance  of  said 
lease,  that  they  will  pay  the  ground  rent  which  shall 
accrue  from  time  to  time  upon  said  lot.     And  it  is 
herein  further  provided  that  at  the  termination  of  this 
lease,  the  said  parties  of  the  first  part  shall  either  lease 
said  lot  to  the  party  of  the  second  part  or  their  assigns 
for  another  period  of  twenty  years,  subject  to  all  the 
terms  and  conditions  of  this  lease,  or  shall  have  the 
pght  to  purchase  of  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  the  building  aforesaid,  as  fol- 
lows: If  the  parties  are  not  able  to  agree  upon  the 
value  of  said  building,  then  each  of  them  shall  appoint 
one  appraiser  to  assess  and  value  said  property,  and 
should  said  appriaisers  be  unable  to  agree,  then  they  the 
appraisers  shall  have  the  power  to  call  in  a  third  party 
as  lunpire,  and  the  decisions  of  said  appraisers  shall 
be  conclusive  among  the  parties.'' 
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The  plea  then  goes  on  to  recite  that  on  the  21st  of  January, 
1875,  Spedden  V.  Wilson  assigned  all  his  interest  under  the 
lease  to  James  W.  Holland,  and  a  full  copy  of  that  assign- 
ment is  given;  that  on  June  13th,  1882,  James  W.  Holland 
assigned  to  Charles  G.  Feldmeyer  all  his  interest  in  the  lot 
so  acquired  from  Wilson,  and  a  copy  of  that  assignment  is 
inserted  in  full;  that  on  January  23rd,  1890,  Charles  H. 
Hopkins  assigned  all  of  his  interest  under  the  lease  to 
('harles  G.  Feldmeyer,  and  that  assignment  is  also  fully 
set  out. 

The  plea  further  recites  that  when  the  original  term  of 
twenty  years  expired,  the  lessors  and  their  successors  did  not 
exercise  the  option  to  purchase,  already  mentioned  in  the 
original  lease,  made  no  offer  to  appoint  appraisers  for  a 
valuation  of  the  property,  and  gave  no  legal  and  sufficient 
notice  to  vacate;  that  the  improvements  erected  by  the  de- 
fendants cost  in  the  neighborhood  of  $3,000,  and  concludes, 
that  to  permit  the  plaintiff  to'  recover  in  the  action  would 
allow  him  to  escape  the  payment  of  the  cost  of  improvements 
in  accordance  with  the  stipulations  of  the  lease. 

The  facts  set  up  by  this  equitable  plea  have  thus  been 
somewhat  fully  recited  for  the  reason  that  this  plea  is  almost 
identical  with  a  plea  filed  on  equitable  grounds  in  the  case 
of  Carperder  v.  Wilson,  100  Md.  13,  in  which  this  Court, 
after  giving  the  substance  of  the  equitable  plea,  said,  that 
upon  the  facts  recited,  if  properly  proven,  there  could  be  no 
doubt  that  a  Court  of  Equity  would  afford  relief  by  enjoin- 
ing any  judgment  of  restitution  which  might  be  made  in  a 
Court  of  Law.  The  only  important  difference  beteween  the 
lease  in  the  present  case  and  that  under  consideration  in 
Carpenter  v.  Wilson,  supra,  is  that  in  the  present  lease  there 
is  no  rent  stipulated  to  be  paid,  but  the  lease  does  distinctly 
give  tx)  the  lessors  the  full  and  complete  right  of  user  of  the 
second  story  of  the  building  erected  on  the  lot  in  question, 
and  this  was  apparently  deemed  by  the  parties,  together  with 
the  covenant  on  the  part  of  the  lessee  to  pay  the  taxes,  an 
equivalent  for  any  rent.     The  plea  on  equitable  grounds  in 
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this  case  may  be  open  to  the  criticism  of  being  unduly  prolix 
in  setting  out  in  full  the  original  lease  and  assignments 
thereof,  and  imdoubtedly  the  defendant  could  have  framed 
an  equitable  plea  relying  upon  the  same  facts  without  so 
giving  these  several  papers  in  ext&nso,  reserving  the  full  text 
as  matter  of  proof  at  the  trial;  but  the  mere  fact  that  by 
thus  fully  setting  out  the  several  papers  upon  which  the 
defendant  relied  the  plea  was  made  cumbersome,  can  not 
be  regarded  as  making  it  legally  bad,  and  wh^i  the  trial 
Court  sustained  the  demurrer  to  this  plea,  it  committed 
error. 

The  demurrer  to  the  third  plea  was  also  sustained,  and 
properly  so.  That  plea  was  as  follows:  "And  for  a  third 
plea,  the  said  defendant  says :  that  he  is  holding  and  in  pos- 
session of  said  property  in  the  declaration  mentioned  under 
the  provisions  of  the  original  lease  set  out  in  the  equitable 
plea  and  that  said  lease  is  still  in  force  and  effect." 

This  plea  involved  a  conclusion  of  law,  rather  than  em- 
bodying a  statement  of  fact,  and  as  to  the  nature  of  the  then 
holding  of  the  premises  by  the  defendant,  the  question  was 
one  to  be  raised  by  appropriately  framed  prayers,  not  by 
alleging  legal  conclusions  by  way  of  plea.  Code  1904,  Art. 
75,  sect.  2,  1  Poe  on  Pleading  and  Practice,  sect.  549 ;  Aetna 
Indemnity  Co.  v.  Full&r,  111  Md.  321. 

The  fifth  plea,  as  already  said,  was  a  plea  of  res  adjudicaia, 
yet  for  some  reason  which  does  not  appear  in  the  record, 
the  Court  declined  to  receive  such  plea  by  the  granting  of 
the  motion  ne  recvpiaiur.  If,  as  matter  of  fact,  there  had 
been  prior  litigation  between  the  same  parties  involving  the 
same  subject-matter,  carried  to  a  point  of  final  determina- 
tion upon  the  merits,  there  was  no  reason  why  the  defendant 
should  not  be  permitted  to  show  that  fact  Whether  it  is 
necessary  to  specially  plead  it,  or  whether  evidence  of  such 
prior  adjudication  can  be  given  under  a  general  issue  plea, 
may  be  open  to  considerable  question,  but  Mr.  Poe,  in  his 
valuable  work  on  Pleading,  sects.  655  and  656,  lays  it  down 
as  better  practice  to  plead  a  defense  of  this  character  spe- 
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cially.  If  the  defendant  failed  to  establish  the  matter  thus 
pleaded  by  proof,  it  could  not  avail  him ;  while,  on  the  other 
Land,  if  he  could  so  establish  it,  he  was  entitled  to  have  the 
pleadings  so  framed  as  to  permit  him  to  offer  the  evidence. 
It  was  therefore  error  on  the  part  of  the  trial  Court  to  grant 
the  motion  of  ne  recipiatur. 

The  first  bill  of  exceptions  in  this  case  relates  to  evidence. 
The  plaintiff,  Robert  L.  Wemtz,  was  under  examination, 
and  he  was  asked  as  to  the  rental  value  of  the  property 
in  question;  to  which  objection  was  made,  but  the  objection 
was  overruled  and  the  witness  permitted  to  answer.  The 
declaration  in  this  case  was  fgr  the  restitution  of  the  prem- 
ises, and  for  $1,200  damages;  the  lease  upon  which  the 
defendant  relied  named  no  rental  whatever;  if  the  plaintiff, 
upon  a  proper  construction  of  the  terms  of  the  agreement, 
was  entitled  to  the  restitution  of  the  premises,  he  was  like- 
wise entitled  to  recover  ddmages,  and  one  element  of  those 
damages  would  consist  in  the  rentals  of  the  property  of 
which  he  had  been  deprived.  It  was,  therefore,  proper  upon 
his  theory  of  the  case,  that  he  should  be  thus  permitted  to 
testify  as  to  the  rentals  value  as  bearing  upon  the  question 
of  damages. 

The  second  exception  was  to  the  ruling  of  the  Court, 
excluding  from  consideration  the  record  of  a  prior  litigation 
between  the  same  parties,  in  r^ard  to  the  same  subject- 
matter  and  which  had  been  terminated  by  a  verdict  for  the 
defendant.  This  was  a  natural  consequence  from  the  grant- 
ing of  the  motion  of  ne  recipiatur  as  to  the  defendant's  fifth 
plea.  In  order  to  determine  fully  whether  the  exclusion 
of  this  record  was  or  was  not  correct,  it  becomes  necessarv 
to  examine  the  proceedings  in  the  two  cases  with  some  degree 
of  particularity.  The  present  plaintiff  acquired  his  title 
to  the  property  in  the  month  of  March,  1907,  and  on  the 
26th  of  that  month,  in  a  letter  addressed  to  the  defendant, 
made  a  demand  for  the  rent  of  the  premises;  no  rent  hav- 
ing been  received,  and  liability  for  rent  having  been  denied, 
Mr.  Wemtz  instituted  a  sxiit  in  ejectment  in  the  Circuit 
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Court  for  Anne  Arundel  County  to  the  April  Term,  1908 ; 
to  this  the  defendant  filed  various  pleas,  the  second  of  which 
was  a  plea  upon  equitable  grounds,  almost  identical  with  the 
plea  upon  equitable  grounds  filed  in  the  present  case;  the 
first  and  fourth  pleas  were  identical,  and  there  were  two 
additional  pleas,  to  which  a  demurrer  was  sustained,  and 
which  it  is  therefore  not  necessary  to  consider.  The  prop- 
erty described  in  the  declaration  in  this  suit,  was  a  lot  20 
by  90  feet,  known  as  No.  48  Maryland  avenue,  and  was 
testified  on  cross-examination  by  Mr.  Wemtz  to  be  the 
identical  property  for  which  the  present  suit  was  brought 
The  parties  to  the  record  in  that  case  were  the  same  as 
in  the  present  proceeding,  and  the  case  was  terminated  by  a 
verdict  of  the  jury  before  which  it  was  tried,  in  favor  of  the 
defendant,  under  instructions  of  the  Court  "What  is  neces- 
sary for  a  valid  defense  by  way  of  res  adjridicaia  is  suc- 
cinctly stated  in  Johnson  v,  Stodcha/m,  89  Md.  376,  where 
the  rule  laid  down  is,  that  "For  successful  defense  on  this 
ground  there  must  be  identity  of  parties,  identity  of  subject- 
matter,  a  decision  of  the  case  on  its  merits,  and  jurisdiction 
of  the  Court  over  both  of  the  parties."  In  that  case  the 
plea  of  res  ad  judicata  failed  by  reason  of  the  lack  of  juris- 
diction. Cases  might  be  multiplied  in  large  numbers  to 
the  same  effect,  and  some  even  go  further  than  the  statement 
just  made.  In  Trayhem  v.  Colboum,  66  Md.  278,  it  is  said: 
*^That  it  is  not  necessarv^  that  the  defense  diall  have  been 
taken  on  the  precise  point  which  is  controverted  in  the 
second  case,  a  decree  is  res  adjudicaia  as  to  all  matters  of 
defense  existing  and  which  were  available  to  the  defendant 
at  its  date."  To  the  same  effect  are  the  cases  of  Aurora 
City  V.  West,  7  Wall.  102;  State  v.  Brown,  64  Md.  199; 
Barrick  v.  Homer,  78  Md.  258 ;  Marine  Bank  v.  Heller,  94 
Md.  213 ;  Albert  v.  Hamilton,  76  Md.  309 ;  Hill  v.  McConr 
nell,  106  Md.  574. 

The  appellee,  upon  this  branch  of  the  case,  places  reliance 
upon  the  case  of  Wisconsin  v.  Torinus,  28  Minn.  135.  In 
that  case  the  Minnesota  Court  draws  a  distinction  between 
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the  identity  of  the  subject-matter  of  a  suit,  and  the  idpntity 
of  the  cause  of  action,  holding  that  a  subject-matter  might 
be  the  same,  and  yet  the  cause  of  action  different,  so  that  an 
earlier  adjudication  will  not  operate  to  prejudice  rights 
acquired  after  the  first  litigation,  and  which  had  not  accrued 
at  the  time  of  the  rendition  of  the  original  verdict.  In 
that  case  a  suit  had  been  brought  by  the  State  of  Wisconsin, 
but  the  suit  failed  because  of  the  fact  that  the  agent  purport- 
ing to  represent  the  State,  in  entering  into  the  contract 
which  was  the  basis  of  the  action,  had  no  authority  to  con- 
tract as  he  did.  After  such  judgment  the  Legislature  of 
Wisconsin  adopted  and  ratified  the  previously  unauthorized 
Act  of  the  agent,  and  suit  was  again  instituted,  and  res 
ad  judicata  was  pleaded  as  a  bar  to  the  action;  but  under 
such  a  state  of  facts  it  is  evident  that  the  case  came  neither 
within  the  letter  or  spirit  of  the  rule,  that  a  party  can  not 
litigate  the  same  question  twice.  In  the  present  case,  Mr. 
Wemtz  first  acquired  his  interest  in  the  property  in  question 
in  the  year  1907 ;  twelve  years  after  the  term  named  in  the 
original  lease  had  terminated;  the  respective  rights  of  ^Ir. 
Wemtz  and  Mr.'Feldmeyer  were  already  fixed,  and  between 
1908,  when  the  first  suit  was  brought,  and  1910,  when  the 
second  suit  was  instituted,  there  was  but  one  possible  thing 
which  could  operate  to  alter  the  rights  of  the  parties,  viz., 
the  original  term  of  twenty  years  having  expired  in  1895, 
if  Mr.  Feldmeyer  and  his  predecessors  by  holding  over 
thereafter  became  tenants  from  year  to  year,  then  more  than 
a  year  having  elapsed  between  the  bringing  of  the  two 
suits,  a  year's  tenancy  had  expired,  and  notice  to  vacate 
having  been  given,  the  plaintiff  was  entitled  to  a  restitution 
of  the  premises.  On  the  other  hand,  if  at  the  expiration 
of  the  original  term  in  1895,  the  inaction  of  the  parties 
either  as  to  renewal  of  the  lease,  or  to  the  purchase  by  the 
owners  of  the  fee,  of  the  improvements  placed  upon  the 
property  by' Hopkins  and  Wilson,  had  the  effect  of  a  renewal 
for  another  term  of  twenty  years,  the  rights  of  the  parties 
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were  identical  in  the  two  suits,  and  the  plea  of  res  ad  judicata 
was  properly  interposed  and  a  complete  defense  of  the  action. 

This  leads  to  a  consideration  of  the  third  exception  which 
was  reserved  by  the  defendant  to  the  ruling  of  the  Court  on 
the  prayers  in  the  case. 

The  first  prayer  of  the  defendant  sought  to  take  the  case 
from  the  jury  upon  the  ground  that  the  plaintiff  had  offered 
no  evidence  legally  sufficient  to  entitle  him  to  recover  under 
the  pleadings,  and  the  second  and  third  prayers  of  the  de- 
fendant were  predicated  on  the  defendant's  theory  of  the 
lease  that  there  had  been  an  implied  renewal  for  a  twenty 
year  term.  All  three  of  these  prayers  were  refused  by  the 
trial  Court.  One  of  the  stipulations  of  that  lease  was :  "That 
at  the  termination  of  this  lease  the  said  parties  of  the  first 
part  shall  either  lease  said  lot  to  the  party  of  the  second 
part  or  their  assigns  for  another  period  of  twenty  years  sub- 
ject to  all  the  terms  and  conditions  of  this  lease,  or  shall  have 
the  right  to  purchase  of  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  the  building  aforesaid,  as  follows :" 
It  is  a  concessum  in  the  case  that  when  the  original  twenty 
year  term  expired  in  1895  nothing  whatever  was  done  either 
by  way  of  executing  a  renewal  lease,  or  a  purchase  of  the 
property.  The  general  rule  in  such  cases  is  laid  down  in 
24  Cyc.  993  (c),  that  "where  a  lessor  covenants  for  a  renewal 
or  to  pay  for  the  improvements,  the  option  rests  with  him 
to  do  one  thing  or  the  other.  The  lessee  cannot  compel  a 
renewal  and  if  the  landlord  elects  to  renew,  the  tenant  can- 
not require  payment  for  improvements."  And  the  same 
general  rule  is  contained  in  18  Am,  &  Eng.  Ency.  199, 
where  it  is  said,  "that  the  new  periodical  tenancy  created  by 
holding  over  is  presumed  to  be  upon  the  same  terms  as  the 
preceding  tenancy."  And  such  was  the  holding  in  McBrier 
V.  Marshall,  126  Pa.  St.  390,  where  a  tenant  under  a  lease 
for  five  years  held  over  after  the  expiration  of  the  term,  and 
was  thereby  construed  to  have  renewed  the  lease  for  another 
period  of  five  years.  The  rule  in  England  is  apparently 
clear,  that  "if  there  be  a  lease  for  a  year  and  by  consent  of 
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both  parties  the  tenant  continues  in  possession  afterwards, 
the  law  implies  a  tacit  renovation  of  the  contract.  They  are 
supposed  to  have  renewed  the  old  agreement."  Right  v.  Darby, 
1  Term  Rep.  159 ;  Dougal  v.  McCarthy  (1893),  L.  R.  1  Q.  B. 
Div.  739.  In  this  country  there  is  some  apparent  conflict  of 
decision,  attributable  in  the  main  to  the  special  phraseology  of 
the  lease  in  the  particular  case.  For  example  the  case  of  Hall 
v.  Myers,  43  Md.  451,  hinged  mainly  \ipon  the  question  of 
notice,  but  in  that  case  there  had  been  a  lease  for  three  years, 
but  v^thout  a  covenant  for  its  renewal  at  the  expiration  of 
the  original  term,  and  when  the  tenant  held  over  beyond  the 
term  of  three  years,  he  was  construed  to  be  a  tenant  from 
year  to  year.  In  Hohbs  v.  Battery,  86  Md.  68,  the  land  had 
been  leased  for  a  period  of  one  year,  the  tenant  remained  in 
possession  after  the  expiration  of  the  year  with  the  consent 
of  the  landlord,  and  it  was  held  that  the  law  implied  a  new 
renting  at  the  rental  named  in  the  lease.  In  this  case,  there- 
fore, the  result  was  the  same  whether  the  construction  given 
to  the  holding  over  after  the  expiration  of  the  original  term 
was  a  renewal  of  the  original  lease  for  another  like  term,  or 
of  the  creation  of  a  tenancy  from  year  to  year.  In  the  case 
of  Biggs  v.  Stueler,  93  Md.  100,  there  was  a  renting  for  one 
year,  and  it  was  said  that,  "where  real  property  is  rented 
for  one  year  and  the  tenant  remains  in  possession  after  the 
expiration  of  the  year  with  the  consent  of  the  landlord,  the 
law  implies  a  tenancy  from  year  to  year,  but  if  upon  the 
expiration  of  the  first  year  of  the  tenancy  there  is  an  express 
renewal  of  the  lease  for  another  year,  the  tenant  holds  for  the 
definite  period  of  one  year  and  not  as  tenant  from  year  to 
year/'  The  lease  in  this  case  does  not  appear  to  have  con- 
tained any  provision  for  a  renewal.  The  case  of  FalcJc  v. 
Barlow,  110  Md.  159,  was  strongly  relied  on  by  the  appellee. 
A  lease  for  ten  years  had  been  signed  by  the  parties,  but  it 
was  not  acknowledged  and  recorded  as  required  by  law,  and 
when  a  question  arose  between  the  landlord  and  tenant  under 
this  state  of  facts  it  was  held,  that  since  the  lease  had  not 
been  executed  and  recorded  agreeably  to  law,  the  tenant  was 
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not  such  by  virtue  of  the  lease,  but  that  he  was  a  tenant  in 
fact,  and  by  implication  of  law  a  tenant  from  year  to  year. 
The  lease  in  the  present  case  required  the  parties  of  the  first 
part  at  the  expiration  of  the  original  term  to  do  one  of  two 
things;  either,  to  give  the  parties  of  the  second  part  a  lease 
for  a  second  period  of  twenty  years,  or  to  purchase  the  im- 
provements placed  on  the  property;  there  was  thus  an  af- 
firmative duty  placed  upon  the  lessors.  They  did  not  exer- 
cise their  alternative  right  to  purchase  the  improvements,  or 
take  any  step  in  that  direction,  and  were,  therefore,  bound 
to  give  a  new  lease  for  a  second  period  of  twenty  years  upon 
the  same  term  as  the  first;  and  upon  their  failure  so  to  do, 
and  the  tenant  remaining  in  occupany  of  the  premises  with 
their  consent,  the  law  would  imply  a  renewal  in  accordance 
with  the  terms  of  the  original  lease,  the  continued  occu- 
pancy of  the  premises  after  the  expiration  of  the  original  term 
having  been  down  until  1907  with  the  full  consent  of  the  orig- 
inal lessors  and  their  grantees,  the  mutual  rights  of  landlord 
and  tenant  had  thereby  become  fixed,  and  could  not  thereafter 
be  altered  save  by  the  mutual  agreement  of  the  parties,  which 
agreement  has  never  been  reached.  These  rights  being  fixed, 
it  was  beyond  the  power  of  Mr.  Wemtz  alone  to  alter  them 
between  the  time  of  the  first  trial  and  the  second,  and  the 
record  of  the  prior  case  should  have  been  admitted,  and  its 
exclusion  was  reversible  error. 

It  also  follows  from  what  has  been  said,  that  the  first 
prayer  of  the  defendant  should  have  been  granted. 

For  the  errors  in  sustaining  the  demurrer  to  the  equitable 
plea,  the  grdnting  of  the  motion  of  ne  recipiatur  and  exclu- 
sion of  the  evidence  tending  to  support  the  plea  of  res  ad- 
judicata,  and  the  refusal  of  the  first  prayer  of  the  defend- 
ant, the  judgment  below  must  be  reversed. 

Judgment  reversed  without  awardin/j  a 
new  trial,  the  appellee  to  pay  the  costs 
above  and  below. 
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I).  WEBSTER  GROH  vs.  ALBERT'  T.  SOUTH. 

Riparian  rights:  How  of  streams;  erection  of  dams.    Conceded 

prayers:  inconsistent  prayers.    Negligence:  duty 

of  plaintiff  to  reduce  damages. 

According  to  the  maxim  aqua  currit  et  debet  currere,  an  indi- 
vidual is  prohibited  from  interfering  with  the  natural  flow 
of  water.  p.  299 

Conceded  prayers  become  the  law  of  the  case.  p.  302 

A  prayer  that  is  inconsistent  with  conceded  prayers  in  the  case 
is  erroneous.  p.  302 

Where  a  plaintiff  sues  for  damages  occasioned  by  the  wrong 
or  negligence  of  the  defendant,  all  consequences  resulting 
from  his  own  wilful  failure  or  gross  neglect  to  use  timely  and 
reasonable  precautions  to  prevent  an  extension  or  increase 
of  the  injury  fall  upon  himself.  p.  301 

But  want  of  some  diligence  on  his  part  does  not  necessarily 
exclude  his  every  right  of  recovery.  p.  301 

A  riparian  landowner  built  a  dam  across  a  stream,  thereby 
causing  the  waters  to  back  up  and  flood  and  render  useless 
a  spring  of  an  owner  of  other  riparian  land  further  up  the 
stream;  it  was  held,  that  a  prayer  that  the  plaintiff  was  not 
entitled  to  recover  if  they  should  find  that  he  contributed  to 
the  alleged  injury,  was  erroneous.  p.  301 

Decided  January  14th,  191S. 

Appeal  from  the  Circuit  Court  for  Washington  County 
(Keedy^  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause  was   argued  before    Boyd^   C.   J.,    Beiscoe^ 
Peakce^  Bueke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

George  A.  Finch    (with  whom  was  Thomas  A,  Poffen- 
berger  on  the  brief),  for  the  appellant. 

Frank  G.  Wagaman  (with  whom  was  Walter  V.  Spessard 
on  the  brief),  for  the  appellee. 
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Pattison^  J.,  delivered  the  opinion  of  the  Court 

The  appeal  in  this  case  is  from  a  judgment  recovered  by 
the  appellee  against  the  appellant  in  the  Circuit  Court  for 
Washington  County. 

The  appellee,  at  the  time  of  the  institution  of  this  suit, 
occupied,  and  had  for  years  prior  thereto  occupied,  as  tenant, 
a  farm  bordering  on  Antietam  Creek  in  said  county.  On 
this  farm  was  located  a  spring;  its  overflow  ran  into  Antie- 
tam Creek.  Upon  this  spring  the  plaintiff  chiefly  depended 
for  his  supply  of  water  for  farm  and  domestic  purposes,  in- 
cluding drinking  water  for  his  family. 

The  appellant,  at  such  time,  was  the  owner  of  a  farm 
bordering  upon  the  said  stream  below  that  of  the  appellee  or 
plaintiff.  As  charged  by  the  plaintiff,  the  defendant  con- 
structed a  dam  across  said  stream  from  the  lands  so  owned 
by  him  to  the  opposite  shore.  This  dam,  as  alleged  by  the 
plaintiff  in  his  declaration,  "caused  the  water  of  the  Antie- 
tam Creek  to  pond  back  into  and  over  the  aforesaid  spring, 
overflowing  the  same  with  impure  and  unwholesome  waters 
and  filling  and  flooding  the  same  with  mud  and  debris  which 
was  carried  into  said  spring  by  the  waters  of  the  Antietam 
Creek  and  greatly  damaged  and  destroyed  the  otherwise 
pure,  wholesome  and  potable  waters  of  said  spring  and  de- 
stroyed the  use  thereof  for  domestic  purposes,  and  otherwise 
greatly  damaged  the  plaintiff,"  etc. 

To  the  declaration  the  defendant  pleaded  the  general  issue 
plea. 

At  the  conclusion  of  the  testimony  the  plaintiff  offered  one 
and  the  defendant  offered  four  prayers.  The  plaintiff's 
prayer  was  conceded,  and  so  were  the  first  and  third  prayers 
of  the  defendant.  The  defendant's  second  prayer  was  grant- 
ed, while  his  fourth  prayer  was  rejected. 

The  only  exception  before  us  is  that  taken  to  the  rejection 
of  the  defendant's  fourth  prayer.  By  it  the  Court  was 
asked  to  instruct  the  jury  "that  if  they  find  that  the  plain- 
tiff has  contributed  to  the  alleged   injury,  then  he  cannot 
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In  the  case  of  Lawson  v.  Price,  45  Md.  123,  where  the 
action  was  for  obstructing  the  appellee's  mill-race  by  throw- 
ing or  placing  therein,  or  by  cutting  and  allowing  to  fall 
therein,  trees,  branches,  large  stumps,  brush,  chips,  stakes, 
leaves,  etc.,  the  Court  there  said:  "The  question,  in  such 
case,  is  not  whether  the  defendant  has  acted  with  due  care, 
but  whether  his  acts  have  occasioned  the  damage  complained 
of.  If  the  acts  complained  of  were  done  by  the  appellant,  or 
by  his  agents  or  servants  in  the  course  of  their  employment, 
they  were  unlawful  invasions  of  the  appellee's  rights  of  prop- 
erty, and  it  matters  not  that  they  were  done  without  negli- 
gence. Negligence  is  not  the  gravamen  of  the  action.  Scott 
V.  Bay,  3  Md.  431,  445-6;  Leame  v.  Bray,  3  East.  593; 
Fletcher  v.  Ryland,  L.  Rep.  3  H.  L.  330 ;  Wilson  v.  City  of 
New  Bedford,  108  Mass.  261 ;  Cahill  v.  Eastman,  18  Minn. 
324;  St.  Peter  v.  Denison,  58  N.  Y.  416.  See  also  Bellinger 
V.  The  N.  Y.  Central  R.  Co.,  23  N.  Y.  42,  47." 

In  the  case  of  Bellinger  v.  The  N.  Y.  Central  R.  Co., 
supra,  which  was  an  action  for  obstructing  a  stream  by 
means  of  which  the  plaintiff's  lands  were  overflowed  and 
damaged,  the  Court  there  said:  "The  maxim  aqua  currit  et 
debit  currere  absolutely  prohibits  an  individual  from  inter- 
fering with  a  natural  flow  of  water  to  the  prejudice  of  an- 
other riparian  owner  under  any  pretenses,  and  subjects  him 
to  damages  at  the  suit  of  any  party  injured  without  regard 
to  any  question  of  negligence  or  want  of  care.  If  one  chooses 
of  his  own  authority  to  interfere  with  a  water  course,  even 
upon  his  own  land,  he,  as  a  general  rule,  does  it  at  his  peril 
as  respects  other  riparian  owners  above  or  below." 

And  our  predecessors  in  discussing  the  defendant's  third 
prayer  in  Lawson  v.  Price,  supra,  which  sought  to  exclude 
the  plaintiff's  right  to  recover  upon  the  ground  of  contribu- 
tory negligence  of  the  plaintiff,  said :  "After  the  wrong  was 
committed,  it  was  certainly  the  duty  of  the  appellee  (the 
plaintiff)  to  avoid  the  consequences  of  the  wrong  as  far  as  he 
reasonably  could.  If  by  labor  or  a  reasonable  outlay  of 
money  he  could  have  stayed  or  avoided  the  consequences  of 
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the  appellant's  wrong,  he  should  have  done  so.  But  in  this 
case,  the  object  of  the  prayer  was  to  exclude  in  toto  the  appel- 
lee's right  to  recover  damages  for  any  injury  to  which  his 
want  of  diligence  contributed.  It  is  only  to  the  extent  of  the 
contribution  of  wilful  failure  or  gross  neglect,  that  the  party, 
in  a  case  like  the  present,  should  be  precluded  from  recover- 
ing. It  is  a  question  to  be  considered  in  assessing  the  dam- 
ages and  does  not  go  to  the  right  of  the  plaintiff  to  main- 
tain his  action  and  recover  against  the  wrongdoer." 

The  allied  contributory  negligence  of  the  plaintiff  com- 
plained of  in  this  case,  is  that  he,  after  the  dam  was  con- 
structed by  the  defendant,  removed  from  the  mouth  of  the 
spring  run  a  board  six  inches  in  width  placed  there  by  him, 
and  in  so  doing  removed  a  barrier  to  the  water  flowing  from 
the  creek  into  the  spring.  Both  the  plaintiff  and  his  father, 
the  owner  of  the  farm  occupied  by  the  plaintiff,  fully  explain 
why  the  board  was  first  placed  in  its  position  across  the 
spring  run.  The  spring,  it  seems,  was  in  a  natural  cave. 
It  was  converted  into  a  spring  house  by  placing  a  door  at 
its  opening.  The  water,  after  flowing  from  the  spring  house, 
passed  into  a  shallow  run,  from  which  water  could  not  be 
taken  in  a  bucket ;  therefore,  at  this  point  a  basin  was  made 
by  removing  the  earth  at  the  bottom  from  the  rock.  In  addi- 
tion to  this,  a  dam  made  of  small  stones  was  first  constructed 
across  the  run  at  a  narrow  point  of  the  nm,  which  had 
the  effect  of  backing  the  water  in  the  basin  and  of  raising 
the  water  several  inches,  thus  enabling  the  plaintiff  and 
others  using  the  water  to  dip  it  from  the  basin  or  run  with 
buckets. 

This  stone  dam  remained  there  until  pipes  were  laid  con- 
necting the  spring  with  the  bam  or  stable  upon  the  farm. 
Through  these  pipes  water  was  pumped  to  said  bam  or 
stable  for  the  use  of  the  stock  and  for  sudi  other  purposes 
as  it  might  be  needed.  It  was  at  this  time  that  the  stones 
were  removed  and  the  board  placed  across  the  run.  It  was 
placed  there  (1)  to  increase  the  depth  of  the  water  in  the 
basin,  which  became  necessary  after  the  placing  of  pipes 
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therein  through  Avhich  the  water  was  to  be  pumped  for  the 
uses  stated,  and  (2)  because  the  board  could  be  easily 
removed  when  it  became  necessary  to  dean  out  the  spring 
by  removing  the  mud,  leaves  and  filth  therefrom. 

WTien  the  dam  was  constructed  by  the  defendant,  the 
water  from  the  creek  came  in  over  the  board,  and  thus  the 
board  was  useless  for  the  purpose  of  deepening  the  water 
within  the  run  or  basin,  and  in  cleaning  out  the  spring 
thereafter  it  was  removed  and  never  replaced.  Had  the 
board  been  replaced,  it  could  not  have  prevented  the  waters 
of  the  creek  from  flowing  into  the  spring,  for,  as  stated  by 
these  witnesses,  the  water  in  the  spring  was  several  inches 
above  the  board. 

This  case,  like  the  case  of  Lawson  v.  Price,  is  not  a  case 
where  the  instructions  asked  for  should  be  granted,  even 
should  there  be  evidence  of  contributory  n^ligence  on  the 
part  of  the  plaintiff.  After  the  dam  was  constructed  by 
the  defendant,  it  was  the  duty  of  the  appellee  to  avoid, 
by  his  labor  or  a  reasonable  expenditure  of  money,  the  con- 
sequences thereof  as  far  as  he  reasonably  could,  and  all  con- 
sequences resulting  from  his  own  wilful  failure  or  gross 
neglect  to  use  timely  and  reasonable  precaution  to  prevent 
an  extension  or  increase  of  the  injury  should  fall  upon  him- 
self. (Lawson  v.  Price,  Supra.)  This  was  the  extent  to 
which  he  was  liable  for  his  failure  to  act  in  prevention  of 
the  consequences  of  the  wrong  complained  of,  or  for  his 
acts  contributing  to  the  injury  complained  of.  The  prayer 
goes  further,  and  excludes  tn  toto  his  right  to  recover  dam- 
ages for  any  injury  to  which  his  want  of  diligence  con- 
tributed. But  if  this  were  a  case  in  which  instructions, 
such  as  are  asked  for  in  this  prayer,  could  properly  be 
granted  upon  evidence  in  support  of  them,  even  then  the 
prayer  should  not  have  been  granted,  for  the  record  dis- 
closes no  evidence  of  any  negligence  of  the  plaintiff  in  con- 
nection with  the  wrong  committed  by  the  defendant  More- 
over, the  jury  were  instructed  by  the  conceded  prayer  of  the 
plaintiff'  that  "If  they  find  the  defendant  has  constructed 
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and  maintained  the  dam  mentioned  by  the  witness  as  being 
built  by  the  defendant;  and  further  find  that  said  dam  so 
interfered  with  and  obstructs  the. natural  flow  of  water  in 
said  creek,  as  to  back  the  water  of  said  creek  into  said 
spring,  then  the  plaintiff  is  entitled  to  recover;  and  the 
jury  is  further  instructed  that  if  they  find  the  facts  above 
stated  in  this  prayer,  then  they  may  allow  sudi  damages 
as  will  compensate  the  plaintiff  under  all  circumstances  of 
the  case  for  the  injury  he  has  sustained  as  a  consequence 
of  the  backing  of  the  water  of  said  creek  into  said  spring." 

This  being  a  conceded  prayer,  it  becomes  the  law  of  the 
case.  B,  &  0.  R.  Co.  v.  Resley,  14  Md.  424 ;  Rosenstack  v. 
Ortwine,  46  Md.  388;  Pumer  v.  Piercy,  40  Md.  212;  GiU 
V.  Staylor,  93  Md.  453.  By  it  the  jury  is  not  instructed 
that  to  entitle  the  plaintiff  to  recover  they  must  find  that  he 
has  not  contributed  to  the  allied  injury.  In  this  prayer 
the  question  of  contributory  negligence  is  not  involved,  it  is 
altogether  disregarded,  and  the  jury  are  told  by  it  that  if 
they  find  the  facts  therein  stated  they  are  to  find  for  the 
plaintiff.  Therefore,  the  defendant  cannot  complain  of  the 
action  of  the  Court  in  rejecting  his  fourth  prayer,  in  as 
much  as  he  has  conceded  that  the  law  as  stated  in  the 
plaintiff^s  first  prayer  is  the  law  of  this  case.  Thus,  for 
this  additional  reason  the  Court  below  committed  no  error 
in  rejecting  the  defendant's  fourth  prayer. 

A  motion  was  filed  in  this  case  to  dismiss  the  appeal,  but 
we  have  regarded  it  as  unnecessary  to  discuss  it  in  view  of 
the  disposition  we  have  made  of  the  case. 

From  what  we  have  said,  we  find  no  error  in  the  rulings 
of  the  Court  below,  and  will  afiirm  the  judgment. 

Judgment  affirmed,  with  costs  to  the  appellee. 
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CHESAPEAKE    lEON    WORKS    OF    BALTIMORE 

CITY  V8.  HOCHSCHIELD,  KOHN  & 

COMPANY. 

• 

Negligence :  damages;  insurance  collected  hy  the  plaintiff;  when 
negligence  hy  plaintiff  does  not  excuse  defendant's  negli- 
gence; contractors  and  builders;  hoisting  iron  columns. 
Prayers :  on  theory  of  which  there  is  no  evidence. 

Tn  a  suit  for  damages  as  the  result  of  an  accident  due  to  the 
negligence  of  the  defendant^  the  fact  of  insurance  can  not  be 
set  up  in  mitigation  of  damages,  and  it  is  no  defense  that  the 
injured  party  has  been  indemnified  by  such  insurance,  al- 
though he  may  have  collected  all  or  part  of  it.  pp.  307-308 
The  defendant  was  engaged  in  erecting  structural  iron  work 
for  an  addition  to  the  plaintiff's  store ;  the  derrick  and  other 
appliances  used  in  the  work  were  under  the  management  and 
control  of  the  defendant  and  its  servants;  while  the  defend- 
ant's servants  were  engaged  in  hoisting  a  heavy  iron  joist  it 
struck  against  and  broke  the  automatic  sprinkler  apparatus 
of  the  store,  to  the  great  injury  of  the  goods  there  contained. 
It  was  held,  that  the  accident  was  such  as  in  the  ordinary 
course  of  things  would  not  and  should  not  happen  if  those 
in  charge  of  the  work  used  proper  care,  and  that  the  happen- 
ing of  the  accident  in  the  manner  and  under  the  circumstances 
disclosed  by  the  plaintiff's  evidence,  in  the  absence  of  soro* 
explanation  by  the  defendant,  justifies  the  presumption  that 
it  was  due  to  the  defendant's  negligence  or  want  of  care. 

pp.  310-311 
Tn  such  a  case  the  following  prayer  was  approved : 

"The  plaintiff  prays  the  Court  to  rule  as  a  matter 
of  law  that  if  the  Court  sitting  as  a  jury  find  from  the 
evidence  that  the  servants  or  agents  of  the  defendants, 
while  moving  or  hoisting  a  heavy  piece  of  structural 
iron,  or  colimm,  by  means  of  a  derrick,  and  while  act- 
ing within  the  scope  of  their  employment,'  permitted 
the  same  to  strike  against  a  valve  or  pipe  upon  the 
plaintiff's  premises  with  such  force  as  to  break  the 
same,  this  will  be  prima  facie  evidence  of  negligence 
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on  the  part  of  the  servants  or  agents  of  the. defendant, 
under  the  circumstances,  while  moving  or  hoisting  said 
piece  of  structural  iron  or  column,  and  unless  upon  the 
whole  evidence  such  prima  facie  evidence  is  rebutted, 
the  verdict  must  be  for  the  plaintiffs/'  p.  311 

A  prayer  is  erroneous  which  is  to  the  effect  that  the  defendant 
was  to  be  found  guilty  of  negligence  if  the  Court  sitting  as 
a  jury  should  find  that  the  tag  line  used  by  the  defendant 
in  placing  said  column  in  position  was  not  sufficient  to  con- 
trol the  swing  of  the  column,  and  that  the  tag  line  parted  by 
reason  of  it  being  insufficient  and  caused  the  injury  -jom- 
plained  of,  where  there  is  no  evidence  in  the  case  that  such 
tag  line  was  in  any  way  defective.  p.  315 

The  mere  fact  that  the  tag  line  broke  is  not  sufficient  to  show 
that  it  was  insufficient  for  the  purpose  for  which  it  was  pro- 
vided, p.  314 

A  prayer  is  erroneous  which  is  based  upon  a  finding  of  facts 
as  to  which  there  is  no  evidence  properly  in  the  case.      p.  315 

Where  a  presumption  of  negligence  arises  from  the  happen- 
ing of  an  accident  under  the  circumstances  shown  in  the  evi- 
dence produced  by  the  plaintiff,  the  burden  of  proof  is  cast 
upon  the  defendant  to  show  that  the  injury  was  not  caused  by 
any  want  of  care  on  his  part.  ,  p.  311 

Even  though  the  plaintiffs  were  negligent  in  allowing  the  pipe 
that  was  broken  to  remain  where  it  was  during  the  erection 
of  said  addition  to  their  building,  such  negligence  should  not 
prevent  the  plaintiff  from  recovering  when  the  evidence  shows 
that  the  defendant,  by  the  use  of  reasonable  care,  might  have 
avoided  the  consequences  of  the  plaintiff's  negligence. 

pp.  313-314 

Decided  January  IJfth,  19 IS. 

Appeal    from    the    Superior    Court    of    Baltimore    City 
(DOBLEB,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause  was   ai^ed   before   Boyd^   C.    J.,   Briscoe, 
Peaece,  Thomas,  Pattison  and  Stockbbidge,  JJ. 

Vernon  Cook,  for  the  appellant 
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John  PJUllip  HiU  (with  Arthur  R,  Padgett  and  Hill,  Ross 
&  Hill  on  the  brief),  for  the  appellees. 

Thomas,  J.,  delivered  the  opinion  of  the  Court, 

The  appellees  in  the  summer  of  1911  conducted  a  depart- 
ment store  on  the  comer  of  Howard  and  Lexington  streets, 
in  Baltimore  City,  and  they  employed  Morrow  Bros,  to 
erect  an  addition  to  their  store.  Morrow  Bros,  contracted 
with  the  appellant  company  for  the  erection  of  the  struc- 
tural iron  and  steel  work  in  the  new  building.  The  pro- 
posed improvement  necessitated  the  tearing  down  of  the 
north  wall  of  the  old  building.  Along  this  wall  there  was 
a  four-inch  iron  pipe,  which  ran  from  the  basement  to  the 
upper  stories  of  the  building  to  the  height  of  about  fifty 
feet,  with  which  were  connected  a  number  of  smaller  pipes, 
the  whole  forming  a  sprinkler  system  designed  as  a  protect 
tion  against  fire.  After  the  north  wall  of  the  old  building 
was  torn  down,  the  vertical  j)ipe  of  the  sprinkler  system  was 
8upp<>rted  by  a  prop  in  the  basement  and  by  its  connection 
with  the  lateral  pipes  whidi  branched  off  from  it  at  each 
floor  of  the  old  building. 

In  the  construction  of  the  iron  and  f^teel  work  in  the  new 
building  the  appellant  had  to  raise  and  place  in  a  vertical 
position  heavy  iron  columns.  These  columns  were  lifted  and 
placed  in  position  by  means  of  a  derrick  on  top  of  the 
adjoining  building.  From  the  derrick  and  boom  ran  a 
cable  to  which  a  block  was  attadied,  and  wlien  a  column  was 
to  be  moved  the  block  was  hooked  to  an  iron  chain  fastened 
around  one  end  of  the  column. 

The  evidence  produced  by  the  plaintiffs  shows  that  one  of 
these  iron  columns  was  lying  on  the  fourth  floor  of  the  build- 
ing, and  that  in  order  to  place  it  in  position  it  had  to  be 
lifted  and  carried  across  a  space  nineteen  or  twenty  feet 
wide  by  means  of  the  derrick ;  that  in  placing  this  column 
one  end  of  it  was  lifted  from  the  floor  by  means  of  the 
derrick,  operated  by  the  employees  of  the  appellant,  and 
that  after  it  had  been  raised  a  certain  height  one  of  the 
employees  of  the  appellant  took  a  "pinch  bar''  and  pried 
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the  other  end  of  the  column  off  the  floor,  and  the  column 
swung  across  the  open  space  and  struck  the  vertical  pipe 
of  the  sprinkler  system  with  sufficient  force  to  break  it  or 
one  of  its  connections,  in  consequence  of  which  the  plaintiffs' 
store  was  flooded  and  their  building  and  stock  of  goods 
were  damaged.  The  plaintiff's  evidence  also  tends  to  show 
that  the  sprinkler  system  was  in  good  condition  at  the  time 
of  the  accident,  and  that  there  was  no  guy  line  or  tag  line 
attached  to  the  lower  end  of  the  column  when  it  was  pried 
off  the  floor  by  which  the  employees  of  the  appellant  could 
control  or  direct  the  swing  of  the  colunm  after  it  left  the 
floor;  that  it  is  customary  to  use  a  guy  line  or  tag  line 
for  that  purpose,  and  that  it  would  be  dangerous  to  attempt 
to  place  a  column  in  position  under  such  circumstances 
without  using  a  guy  line,  attached  or  fastened  to  the  lower 
end  of  the  column. 

The  defendant  offered  evidence  to  show  that  after  one  end 
of  the  column  was  lifted  from  the  floor  at  an  angle  of  about 
forty-five  degrees,  a  guy  line  was  fastened  to  the  other  end  of 
the  column,  and  that  the  man  holding  the  guy  line  wrapped 
the  other  end  around  a  window  sill  in  order  to  make  it  easier 
to  control  the  column  after  it  left  the  floor;  that  this  guy 
line  was  a  one-inch  manila  rope,  which  had  only  been  used 
a  short  time,  and  was  in  good  condition,  and  that  it  was 
larger  than  the  rope  ordinarily  used  for  that  purpose;  that 
after  the  lower  end  of  the  column,  which  weighed  about 
2500  pounds,  was  pried  off  the  floor,  the  guy  rope  broke  and 
the  column  swung  across  the  open  space  and  struck  a  girder 
and  the  pipe  connected  with  the  sprinkler  system;  that  the 
method  employed  by  the  defendant  in  placing  the  column 
was  the  usual  and  customary  one,  and  that  it  is  usual  to  wrap 
the  guy  line  around  some  object  in  order  to  better  control 
the  column,  and  to  pry  the  lower  end  of  the  column  off  the 
floor  in  order  that  it  may  swing  to  the  position  in  which  it 
is  to  be  placed ;  that  the  defendant  could  not  account  for  the 
breaking  of  the  rope,  which  was  apparently  in  good  condi- 
tion, unless  it  was  due  to  some  secret  or  hidden  defect  in  the 
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rope,  which  could  not  have  been  detected  by  an  inspection. 
The  defendant  also  offered  evidence  tending  to  show  that 
after  the  wall  of  the  old  building  was  pulled  down  the  pipes 
of  the  sprinkler  system  were  left  in  an  exposed  position; 
that  the  defendant  told  the  plaintiffs  or  their  agents  that  ii 
would  be  dangerous  to  erect  the  iron  work  in  the  new  build- 
ing with  the  pipes  in  that  condition,  and  requested  that  they 
be  removed ;  that  the  plaintiff  had  some  of  the  pipes  moved, 
but  neglected  to  move  the  pipe  that  was  broken,  and  that  the 
defendant  told  the  plaintiffs  or  their  agent,  that  if  it  went 
ahead  with  the  work  it  would  be  done  at  the  risk  of  the  plain- 
tiffs, and  that  the  defendant  would  not  be  responsible  for  any 
damage  caused  by  injury  to  the  pipes.  There  is  also  evi- 
dence in  the  case  tending  to  show  that  there  was  no  dangier 
of  injuring  the  pipes  of  the  sprinkler  system  if  proper  care 
was  exercised,  and  from  which  it  could  have  been  inferred 
that  the  breaking  of  the  rope  used  as  a  tag  line  was  due  to  the 
sudden  dropping  of  the  beam  from  the  edge  of  the  floor  after 
it  was  pried  off. 

The  case  was  tried  before  the  Court  below  without  a  jury, 
and  the  trial  resulted  in  a  judgment  in  favor  of  the  plain- 
tiffs, from  which  this  appeal  was  taken. 

There  are  but  three  exceptions  in  the  record,  the  first  two 
being  to  the  refusal  of  the  Court  to  admit  certain  evidence 
offered  by  the  defendant,  and  the  third  to  the  ruling  of  the 
Court  on  the  prayers. 

In  the  first  two  exceptions  the  defendant  asked  one  of  the 
plaintiffs  if  they  had  made  any  claim  against  the  insurance 
company  for  damages,  and  the  witness  having  replied  that 
their  claim  was  in  the  neighborhood  of  $5,000.00,  he  was 
then  asked  if  the  insurance  company  paid  that  amount,  and 
if  the  plaintiffs  didn't  accept  less  than  $5,000.00,  and  the 
Court,  upon  objection  by  the  plaintiffs,  refused  to  permit 
the  questions  to  be  answered.  There  was  no  error  in  these 
rulings.  It  is  said  in  38  Cyc.  537:  "It  will  be  no  defense 
that  the  injured  party  has  been  indemnified  by  insurance, 
although  he  has  collected  all  or  a  part  of  such  indemnity," 
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and  in  13  Cyc,  70:  "The  rule  seems  to  be  ^ell  established 
by  the  authorities  that  the  fact  of  insurance  can  not  be  set 
up  in  mitigation  of  damages,  whether  such  reduction  is  set 
up  in  mitigation  in  case  of  fire,  life,  marine  or  accident  in- 
surance." In  the  case  of  City  Pass.  Ry.  Co,  r.  Boer,  90  Md. 
108,  this  Court  said:  "The  sixth  prayer  asserts  the  correct 
proposition  that  any  sick  benefits  received  by  the  plaintiflF 
from  any  source  other  than  the  defendant  were  not  to  be  con- 
sidered by  the  jury  in  making  up  their  verdict" 

At  the  conclusion  of  the  testimony  the  Court  below  granted 
plaintiffs^  fifth  prayer,  which  is  as  follows :  "Plaintiffs'  pray 
the  Court  to  rule  as  a  matter  of  law  that  if  the  Court  sitting 
as  a  jury  find  from  the  evidence  that  the  servants  or  agents 
of  the  defendant,  -while  moving  or  hoisting  a  heavy  piece  of 
structural  iron  or  column  by  means  of  a  derrick,  and  acting 
within  the  scope  of  their  employment,  permitted  and  allowed 
said  piece  of  structural  iron  or  column  to  strike  against  a 
valve  or  pipe  upon  plaintiffs'  premises  with  such  force  as  to 
break  same,  this  will  be  prima  facie  evidence  of  negligence 
on  the  part  of  the  servant  or  agents  of  the  defendant  under 
the  circumstances  while  moving  or  hoisting  said  piece  of 
structural  iron  or  column,  and  unless  upon  the  whole  evi- 
dence,'*such  prima  facie  evidence  is  rebutted,  then  the  ver- 
dict must  be  for  the  plaintiffs."  And  the  Court  rejected 
defendant's  first  prayer  which  asserted  that  the  plaintiffs  had 
offered  no  evidence  legally  sufficient  to  show  any  negligence 
on  the  part  of  the  defendant  or  its  agents  which  caused  or 
directly  contributed  to  the  accident  mentioned  in  the  declara- 
tion. 

The  negligence  charged  in  the  declaration  is  that  the  de- 
fendant, while  erecting  said  building,  and  moving  a  heavy 
piece  of  structural  iron,  in  the  course  of  said  work  "wrong- 
fully and  negligently  permitted  the  same  to  strike  against 
and  break  a  valve  or  pipe  upon  plaintiffs'  said  premises,  con- 
nected with  an  automatic  sprinkler  system  therein  situated" 
thereby  causing  the  damage  complained  of,  and  the  question 
presented  by  these  prayers  is  whether  the  striking  and  break- 
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ing  of  the  pipe  in  question  in  the  manner  and  under  the  cir- 
cumstances disclosed  in  the  evidence  adduced  by  the  plain- 
tiflFs  gives  rise  to  a  presumption  of  negligence  on  the  part  of 
the  defendant,  in  other  words,  does  the  case  presented  by  the 
plaintiffs'  evidence  fall  within  the  line  of  cases  to  which  the 
doctrine  of  res  ipsa  loquitur  applies  ? 

In  the  case  of  Bowser  v.  C.  &  P.  R.  R.  Co.,  80  Md.  146, 
where  the  plaintiff  while  walking  along  a  foot  path  which 
extended  along  the  roadbed  of  the  defendant,  but  not  only 
its  right  of  way,  was  struck  by  cross  ties  which  fell  from  a 
passing  train  and  was  injured,  the  Court  held  that  the  cir- 
cumstances under  which  the  injury  occurred  justified  a  pre- 
sumption of  negligene  as  against  the  defendant.  In  the 
course  of  the  opinion  in  that  case  the  Court  said:  "Whilst 
the  general  rule  undoubtedly  is,  the  burden  of  proof  that 
the  injury  resulted  from  negligence  on  the  part  of  the  de- 
fendant, is  upon  the  plaintiff,  yet  in  some  cases,  ^the  very 
nature  of  the  action  may,  of  itself,  and  through  the  presump- 
tion it  carries,  supply  the  requisite  proof.'  Wharton  on  Neg- 
ligence, par.  421. 

Thus  when  the  circumstances  are,  as  in  this  case,  of  such 
a  nature  that  it  may  be  fairly  inferred  from  them  that  the 
reasonable  probability  is  that  the  action  was  occasioned  by 
the  failure  of  the  appellee  to  exercise  proper  caution  which 
it  readily  could  and  should  have  done ;  and  in  the  absence  of 
satisfactory  explanation  on  the  part  of  the  appellee  a  pre- 
sumption of  negligence  arises  against  it."  In  support  of  its 
conclusion  the  Court  referred  to  many  English  cases  and 
quoted  the  following  statement  in  Scott  v.  London  Dock  Co., 
3  Hurl,  &  Colt.  596 :  "There  must  be  reasonable  evidence  of 
negligence.  But  where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  its  servants,  and  the  acci- 
dent is  such  as,  in  the  ordinary  course  of  thin^,  does  not 
happen  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendant,  that  the  accident  arose  from  want  of  care." 
And  among  the  American  cases  cited  and  relied  upon  by  the 
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Court  was  the  case  of  Cummings  v.  The  National  Furnace 
Company,  60  Wis.  603,  where  "the  defendant  company  was 
engaged  in  unloading  iron  ore  from  a  vessel  by  means  of  a 
crane  to  which  was  attached  a  bucket.  Whilst  so  engaged 
the  bucket  tipped  and  threw  its  contents  upon  a  seaman  law- 
fully working  upon  the  deck  of  the  vessel,"  and  where  the 
Court  said:  "The  accident  itself  was  of  such  a  character  as 
raised  a  presumption  of  negligence  either  in  the  character 
of  the  machinery  used  or  in  the  care  with  which  it  was 
handled,  and  as  the  jury  found  the  fault  was  not  with  the 
machinery,  it  follows  that  it  must  have  been  in  the  handling, 
otherwise  there  is  no  rational  cause  shown  for  its  happen- 
ing." 

Howsers  case  is  cited  with  approval  in  the  case  of  W.  U. 
Tel.  Co.  V.  State,  Etc.,  82  Md.  293,  where  a  child  was  in- 
jured by  coming  in  contact  with  a  telephone  wire  which 
hung  from  a  pole  controlled  by  the  appellant,  and  where  the 
Court,  referring  to  the  Telegraph  Company  and, the  Rail- 
road Company,  said:  "It  was  their  plain  duty,  not  only  to 
properly  erect  their  plants,  but  to  maintain  them  in  such  a 
condition  as  not  to  endanger  the  public.  It  follows  from 
this,  that  if  the  property  of  the  defendants  was  not  in  proper 
condition  and  by  reason  thereof  Nelson  was  injured,  these 
facts  alone,  in  the  absence  of  other  evidence  to  show  that  the 
defect  originated  without  the  fault  of  the  companies,  afFord 
a  prima  fdcie  presumption  of  negligence."  In  the  case  of 
Winkelmann  &  Brown  Co.  v.  Colladay,  88  Md.  78,  the  doc- 
trine was  held  to  apply  where  the  plaintiflF  was  injured  by 
the  unexplained  falling  of  a  dum  waiter,  and  in  the  case  of 
Decola  v.  Cowan,  102  Md.  551,  and  Walter  v.  Baltimore 
Electric  Co.,  109  Md.  513,  this  Court  again  quotes  with  ap- 
proval the  statement  of  the  Court  in  Scott  v.  London  Dock 
Co.,  supra,  which  we  have  quoted  above. 

In  the  case  at  bar,  the  defendant  was  engaged  in  erecting 
the  structural  iron  work  in  the  addition  to  the  plaintiffs' 
store,  and  the  derrick  and  other  appliances  used  in  doing 
this  work  were  under  the  management  and  control  of  the 
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defendant  and  its  servants.  The  accident  was  such  as  in  the 
ordinary  course  of  things  does  not  and  should  not  happen 
if  those  who  have  charge  of  the  work  use  proper  care,  and 
the  happening  of  the  accident  in  the  manner  and  under  the 
circumstances  disclosed  by  the  plaintiffs'  evidence,  in  the 
absence  of  some  explanation  by  the  defendant,  justifies  the 
presumption  that  it  was  due  to  its  negligence  or  want  of  due 
care. 

The  form  of  the  prayer  referred  to  is  the  one  suggested 
in  Thomas  on  Prayers,  sec.  427,  and  follows  the  instruction 
ap])roved  in  the  case  of  Island  &  Seaboard  Coasting  Co.  v. 
Tolson,  139  U.  S.  551,  where  a  steamboat  in  making  a 
landing  struck  the  wharf  with  such  force  as  to  tear  up 
some  of  the  planks  or  boards  of  the  flooring  and  thereby 
injured  the  plaintiff,  and  where  Mb.  Justice  Gray  said: 
"As  such  damage  to  a  wharf  is  not  ordinarily  done  by  a 
steamboat  under  control  of  her  officers  and  carefully  man- 
aged by  them,  evidence  that  such  damage  was  done  in  this 
case  was  prima  facie,  and,  if  unexplained,  sufficient  evidence 
of  n^ligence  on  their  part,  and  the  jury  might  properly 
be  so  instructed.'' 

There  was,  therefore,  no  error  in  granting  the  plaintiffs' 
fifth  prayer,  and  as  the  presumption  of  negligence  arising 
from  the  happening  of  the  accident  under  the  circumstances 
shown  in  the  evid^ice  produced  by  the  plaintiffs,  cast  the 
burden  upon  the  defendant  to  show  that  the  injury  was  not 
caused  by  any  want  of  care  on  its  part,  the  defendant's 
first  prayer  was  properly  refused. 

The  defendant  relies  upon  the  cases  of  Benedict  v.  Potts, 
88  Md.  56;  South  Balto.  Car  Works  v.  Schaefer,  96  Md. 
105,  and  Schier  v.  Wehner,  116  Md.  553.  In  Benedict  v. 
Potts  and  in  Schier  v.  Wehner,  there  was  no  evidence  to 
show  how  the  accident  happened,  and  in  the  case  of  South 
Balto.  Car  Worles  the  Court  held  that  a  presumption  of 
n^ligence  on  the  part  of  a  master  was  not  justified  by  the 
mere  fact  that  an  employee  was  injured  by  the  breaking  of  a 
piece  of  machinery,  where  there  was  no  evidence  that  defects 
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in  it  could  have  been  discovered  by  inspection,  or  that  due 
care  had  not  been  exercised  in  its  selection.  In  the  case 
last  referred  to  Judge  Fowler  said :  "It  has  been  held  in 
a  number  of  cases  that  the  sudden  breaking  of  machinery 
is  not  sufficient  of  itself,  to  warrant  the  Court  in  sending 
the  case  to  a  jury.  Thus  the  mere  faot  of  the  breaking  of  a 
chain,  Brymer  v.  Southern  Pacific  Co.,  90  Cal.  496;  the 
unexplained  bursting  of  emery  wheel,  Simpson  v.  Pittsburg 
Locomotive  Works,  139  Pa.  St  245;  the  parting  of  a  brake 
chain  on  a  car,  Sack  v.  Dolese,  137  111.  129 ;  the  bursting  of 
a  fly-wheel,  Piehl  v.  Albany  Ry.,  30  Appellate  Division,  X. 
Y..  169;  the  breaking  of  a  car-wheel  from  some  cause  un- 
known, Morrison  v.  Phillips,  44  Wis.  410;  the  breaking  of 
a  derrick,  Duffy  v.  Upton,  113  Mass.  547,  were  held  not  suffi- 
cient to  justify  an  inference  of  presumption  of  negligence." 
In  considering  the  plaintiffs'  fifth  and  the  defendant's 
first  prayers  we  are  dealing  with  the  evidence  produced  by 
the  defendant.  These  prayers  must  be  judged  by  the  effect 
of  the  evidence  produced  by  the  plaintiffs,  and  as  that  evi- 
dence was  such  as  to  justify  the  presumption  of  negligence, 
it  was  incumbent  upon  defendant  to  rebut  that  presumption 
and  it  was  for  the  jury,  or  the  Court  sitting  as  a  jury,  to 
weigh  the  evidence  adduced  by  the  defendant  for  that  pur- 
pose. In  the  case  of  Strasburger  v.  Vogel,  103  Md.  85, 
Judge  McSiierry  said:  '^If  the  plaintiff's  case  had  rested 
exclusively  upon  an  inference  of  negligence  deduced  from 
the  single  fact  that  the  bricks  fell  without  an  apparent  or 
assigned  cause;  and  if  the  defendant  had,  by  way  of  answer 
to  that  theory,  relied  upon  ihe  intervention  of  an  independ- 
ent agency,  the  instruction  would  have  been  correct,  because 
the  presumption  of  negligence  arising  from  an  unexplained 
falling  of  the  bricks  would  have  established  a  prima  facie 
case  which  the  defendant  could  only  h«ve  rebutted  by  show- 
ing a  state  of  facts  which  destroyed  or  negatived  that  pre- 
sumption. Between  the  two  conflicting  theories  it  would  have 
been  the  province  of  the  jury  to  pass." 
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The  appellant  also  contends  that  as  the  evidence  offered  by 
the  defendant  shows  that  the  accident  was  caused  by  the 
breaking  of  the  guy  or  tag  line,  defendant's  fourth  prayer, 
in  which  the  Court  ruled  as  a  matter  of  law  that  the  mere 
unexplained  breaking  of  the  rope  or  tag  line  mentioned  in 
the  evidence  was  not  in  itself  sufficient  to  justify  an  infer- 
ence of  negligence  on  the  part  of  the  defendant  or  its 
employees,  is  not  consistent  with  the  plaintiffs'  fifth  prayer. 
But  while,  under  the  authority  of  the  case  of  the  South 
Balto.  Car  Works  v.  Schaefer,  Supra,  the  mere  breaking  of 
a  tag  line  was  not  of  itself  sufficient  to  justify  a  presumption 
of  negligence  on  the  part  of  the  defendant,  the  circum- 
stances under  which  the  accident  happened  as  disclosed  by 
the  evidence  produced  by  the  plaintiffs,  imexplained  by  the 
defendant,  were  sufficient  to  warrant  that  presumption,  and, 
therefore,  the  prayers  referred  to  are  not  contradictory. 

The  defendant's  second  prayer  asserte  the  proposition  that 
the  plaintiffs  were  not  entitled  to  recover  because  the  uncon- 
tradicted evidence  shows  that  they  were  guilty  of  negligence 
which  directly  contributed  to  the  accident.  This  prayer 
was  based  on  the  evidence  produced  by  the  defendant  that 
the  pipe  in  question  was  in  a  dangerous  position,  and  that 
the  plaintiffs  refused  to  comply  with  the  request  of  the 
defendant  to  have  it  removed.  The  contract  of  the  plain- 
tiffs with  Morrow  Bros.,  who  contracted  to  erect  the  addition 
to  the  plaintiffs'  store,  was  not  offered  in  evidence  and  is 
not  in  the  record,  and  it  is,  therefore,  impossible  to  det(»,r- 
mine  whose  duty  it  was  to  remove  the  pipe,  assuming  that 
it  diould  have  been  removed.  But  apart  from  that  fact, 
there  was  evidence  tending  to  show  that  there  was  no  danger 
of  injuring  the  pipe  provided  proper  care  was  used.  Under 
such  circumstances  the  prayer  was  properly  refused. 

The  plaintiff's  eighth  prayer  contained  the  instruction 
that  even  if  the  plaintiffs  were  n^ligent  in  allowing  the 
pipe  that  was  broken  to  remain  where  it  was  during  the 
erection  of  said  building,  that  negligence  would  not  prevent 
the  plaintiff  from   recovering  if  the  evidence  shows  that 
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the  dsfendant  might,  by  the  exercise  of  reasonable  care,  have 
avoided  the  consequences  of  the  plaintiffs'  negligence.  We 
see  no  objection  to  this  prayer.  It  was  the  plain  duty  of 
the  defendant,  notwithstanding  the  plaintiffs  allowed  the  pipe 
to  remain  where  it  was,  to  use  reasonable  care,  and  if  by 
the  exercise  of  such  care  the  accident  could  have  been 
avoided,  the  plaintiffs  were  entitled  to  re<X)ver  for  any  injury 
resulting  from  failure  to  use  such  cara 

It  follows  from  what  we  have  said  in  regard  to  plaintiffs' 
fifth  prayer  that  the  defendant's  special  exceptions  to  the 
plaintiffs'  eighth  prayer,  on  the  ground  that  there  was  no 
evidence  to  show  that  the  defendant  had  failed  to  exercise 
reasonable  care,  was  properly  overruled. 

The  objection  to  plaintiffs'  ninth  prayer,  which  relates  to 
the  measure  of  damages,  was  not  pressed  in  this  Court,  and 
the  prayer  appears  to  have  been  approved  in  the  case  of 
North.  Cent.  R,  R.  Co.  v.  O'Connor,  76  Md.  207.  The 
plaintiffs'  sixth  and  seventh  prayers  are  to  the  effect  that 
if  the  Court  sitting  as  a  jury  found  that  the  tag  line  used  by 
the  defendant  in  placing  said  cohumn  in  position  was  not 
suffi<^ieni  to  control  the  swing  of  the  column,  and  that  the 
tag  line  parted  by  reason  of  it  being  insufficient  and  caused 
the  injury  complained  of  the  defendant  was  guilty  of  negli- 
gence. These  prayers  were  specifically  excepted  to  on  the 
ground  that  there  was  no  evidence  to  show  that  the  tag  line 
mentioned  was  insufficient.  All  of  the  evidence  bearing  upon 
this  question  tends  to  show  that  the  line  or  rope  was  com- 
paratively new,  and  that  it  had  been  used  as  a  tag  line  in 
placing  the  columns  on  the  first  and  second  stories  of  the 
building,  which  were  heavier  than  the  column  which  caused 
the  injury ;  that  it  was  a  one-inch  manila  rope  and  sufficient 
to  sustain  a  weight  of  over  5,000  pounds;  that  it  was  a 
larger  rope  than  is  ordinarily  used  as  a  tag  line  in  placing 
columns  on  the  size  referred  to  in  this  case;  that  it  was 
apparently  in  good  condition,  and  that  there  was  no  reason 
to  suppose  that  there  was  any  defect  in  it.  One  of  the 
defendant's  witnesses  testified  that  he  inspected  the  rope  care- 
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fully  before  it  was  used  and  that  there  was  no  defect  in  it 
There  was  no  evidence  offered  that  the  rope  was  worn, 
defective  or  of  not  sufficient  strength  or  size  for  the  purpose 
for  which  it  was  used.  In  the  absence  of  some  evidence  to 
show  that  the  rope  was  defective,  or  that  it  was  smaller  than 
a  rope  ordinarily  used  as  a  tag  line  in  lifting  and  placing 
columns  of  the  size  and  weight  of  the  one  mentioned  in  evi- 
dence, we  think  there  was  error  in  granting  the  sixth  and 
seventh  prayers  of  the  plaintiffs,  and  that  the  defendant's 
special  exception  to  those  prayers  on  the  grounds  stated 
should  have  been  sustained.  The  mere  fact  that  the  tag 
line  broke  under  tiie  circumstances  mentioned  in  the  evidence 
is  not  alone  sufficient  to  show  that  it  was  insufficient  for  the 
purpose  for  which  it  was  used.  Under  all  the  evidence  in 
the  case,  the  Court  sitting  as  a  jury  might  have  concluded 
that  the  breaking  of  the  tag  line  was  due  to  the  fact  that 
it  was  wrapped  around  a  window  sill  and  to  the  sudden 
jerk  or  fall  of  the  column  after  it  was  pried  off  the  floor, 
but  there  is  no  evidence  in  the  case  to  justify  a  finding 
that  the  tag  line  was  insuffici^t,  and  that  the  defendant  was 
therefore  guilty  of  n^ligence.  The  case  of  South  Balto, 
Car  ^Yorks  v.  Schaefer,  Supra,  and  the  cases  therein  cited 
hold  that  the  sudden  breaking  of  machinery,  or  the  parting 
of  a  brake-chain  on  a  car  is  not  in  itself  sufficient  to  justify 
the  presumption  of  n^ligence. 

Because  of  the  error  in  granting  the  plaintiffs'  sixth  and 
seventh  prayers,  the  judgment  must  be  reversed  and  the 
case  remanded  for  a  new  trial. 

^Judgraervt  reversed,  with  costs,  and  case 
remanded  for  a  new  trial. 
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BERNSTEIN,  COHEN  AND  COMPANY  vs.  BEN- 
JAMIN A.  STANSBURY,  Receiver. 

Res  AdjtLdicata:  persons  who  were  not  parties. 

Persons  who  are  directly  interested  in  a  suit,  who  have  knowl 
edge  of  its  pendency,  and  who  refuse  or  neglect  to  app^^iir 
and  avail  themselves  of  their  rights,  are  concluded  by  the  pro- 
ceeding as  fully  as  if  they  had  been  parties  named  in  ^he 
record.  p.  319 

The  plea  of  res  adjvAicata  applies,  except  in  special  cases, 
not  only  to  the  points  under  which  the  Court  was  required  b\ 
the  parties  to  form  an  opinion  and  pronounce  a  judgment,  but 
to  all  points  which  properly  belonged  to  the  subject  in  litiga- 
tion, and  which  the  parties  exercising  reasonable  judgment, 
might  be  brought  forward  at  the  time.  p.  320 

Persons  not  parties  to  a  suit  have  no  standing  or  right  to  take 
an  appeal.  p.  320 

Decided  January  Hth,  1913. 

Appeal   from   Circuit   Court   No.    2   of  Baltimore   City 
(Stump,  J.). 

The   cause   was   argued  before   Boyd,    C.    J.,    Beiscok, 
Pearce,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Jacob  J.  H.  Mitnich  and  Robert  Biggs,  for  the  appellants. 

Julius  H.  Wyman  and  Julian  S.  Jones  (with  whom  was 
James  T.  O'Neill  on  the  brief),  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court 
On  the  15th  day  of  April,  1912,  an  order  was  passed  by 
the  Circuit  Court  No.  2  of  Baltimore  City  in  a  cause  then 
pending  wherein  Jennie  B.  Hieatzman  et  al.,  were  plaintiffs, 
and  John  Wesley  Evans  was  defendant,  adjudicating  and 
determining  the  ownership  of  certain  bonds,  the  subject-mat- 
ter of  controversy  and  directing  the  receiver  in  the  case,  to 
transfer  and  deliver  these  bonds  to  the  plaintiffs,  the  true 
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and  lawful  owners  thereof.  The  order  was  passed  after  a 
full  hearing,  on  bill,  answer  and  proof. 

The  clerk  of  the  Court  was  further  directed  to  enter  a 
decree  and  judgment  against  the  defendant  in  favor  of  the 
plaintiflFs  for  the  sum  of  twenty-nine  hundred  and  thirty  dol- 
lars and  forty-five  cents,  the  amount  held  to  be  due  the  plain- 
tiffs by  the  defendant  There  was  no  appeal  taken  from 
this  order  by  the  defendant  and  the  decree  has  long  since 
become  enrolled. 

On  the  same  day  (April  15th,  1912)  the  appellants  on 
this  record  claiming  to  be  a  judgment  creditor  of  one  Albert 
N.  Homer,  since  deceased,  filed  a  petition  in  the  suit  of 
Hieatman  et  ah  v.  Evans,  praying  among  other  things  that 
the  Court  pass  an  order  directing  the  receiver  to  retain  the 
bonds  referred  to  in  the  proceedings  in  his  possession  and 
custody,  until  a  judgment  of  condemnation  could  be  obtained 
by  them  on  certain  attachment  proceedings  issued  out  of  the 
Baltimore  City  Court  and  laid  in  the  hands  of  the  receiver. 
The  petition  alleged,  among  other  things,  that  the  attach- 
ment had  been  laid,  by  leave  of  Court  obtained  on  the  20th 
day  of  July,  1911,  in  the  hands  of  the  receiver  for  the  pur- 
pose of  establishing  a  lien  on  the  bonds  mentioned  in  the  peti- 
tion and  asking  the  Court  to  have  the  bonds  held  to  await 
the  determination  of  the  attachment  case. 

From  this  last  named  order,  denying  and  refusing  the 
application  of  the  petitioner,  this  appeal  has  been  taken. 

A  motion  has  been  made  by  Benjamin  A.  Stansbury,  the 
receiver  and  the  appellee  here,  to  dismiss  the  appeal  for  the 
following  reasons: 

1st.  Because  it  is  not  a  case  in  which  an  appeal  lies  to 
tliis  Court 

2nd.  Because  the  order  appealed  from  does  not  conclude 
or  settle  the  rights  involved  in  the  action. 

3rd.  Because  the  order  refusing  to  direct  the  receiver  to 
hold  the  bonds  referred  to  in  the  proceedings  in  the  case  of 
Jennie  B.  Hieatzman  et  al.  v.  John  Wesley  Evans,  in  the 
Circuit  Court  No.  2  of  Baltimore  City,  pending  the  attach- 
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ment  proceedings  issued  out  of  the  Baltimore  City  Court  in 
the  case  of  Bernstein,  Cohen  &  Company  v.  Benjamin  A. 
Stansbury,  receiver,  and  was  passed  in  the  exercise  of  sound 
discretion. 

4th.  It  is  an  attempt  to  attack  collaterally  the  decree  of  the 
Circuit  Court  No.  2  of  Baltimore  City,  passed  in  the  matter 
of  Jennie  B.  Hieatzman  et  ai.  against  John  Wesley  Evans. 

5th.  The  appellants  were  not  parties  to  the  proceeding 
and  had  not  intervened  or  appeared  in  the  case  as  claimants. 

It  is  clear,  we  think,  that  the  motion  to  dismiss  the  appeal 
must  prevail. 

If  the  appellants  were  parties  to  the  suit  of  Hieatzman  v. 
Evans,  by  reason  of  the  leave  of  Court  to  lay  the  attachment 
in  the  hands  of  the  receiver  passed  on  the  20th  day  of  July, 
1911,  they  are  undoubtedly  boimd  by  the  order  of  Court  of 
the  15th  day  of  April,  1912,  determining  that  the  bonds 
were  the  property  of  Jennie  B.  Hieatzman  and  Fannie  M. 
Goodwin  and  not  the  property  of  Albert  N.  Homer,  the 
judgment  debtor. 

There  was  no  appeal  from  this  decree,  and  therefore,  the 
appellants  would  be  concluded  and  bound  by  it. 

The  original  suit  was  instituted  in  part  for  the  purpose  of 
determining  the  ownership  of  these  very  bonds,  and  the 
appellants  had  full  knowledge  of  the  pendency  of  the  suit,  as 
will  appear  by  their  petition  filed  in  the  case,  and  could  have 
intervened  for  the  purpose  of  protecting  whatever  right  or 
claim  they  may  have  had  to  the  bonds  in  dispute. 

Whether  parties  or  not  to  the  original  proceedings  in  the 
Circuit  Court  No.  2  of  Baltimore  City,  they  would  be  as 
effectually  bound  by  the  decree  as  if  they  had  been  parties 
named  on  the  record,  under  the  facts  of  this  case. 

In  Albert  v.  Hamilton,  76  Md.  304,  it  is  said,  it  is  con- 
trary to  the  policy  of  the  law  to  allow  the  same  question  to 
be  separately  litigated  by  every  person  interested  in  it. 
These  complainants  knew  of  the  pendency  of  the  former 
suit,  they  ought  to  have  been  made  parties  on  their  own  peti- 
tion.    They  by  their  own  neglect  or  wilful  refusal  lost  the 
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right  to  take  part  in  the  control  of  the  proceedings,  examine 
and  cro88-examine  witnesses  and  appeal  from  the  decree, 
they  therefore  are  embraced  within  the  rule  so  frequently 
declared  that  persons  who  are  directly  interested  in  the  suit, 
and  have  knowledge  of  its  pendency,  and  who  refuse  or  neg- 
lect to  appear  and  avail  themselves  of  their  rights,  are  con- 
cluded by  the  proceedings  as  if  they  were  parties  named  on 
the  record.  Bobbins  v.  Chicago,  4  Wall.  672 ;  Parr  v.  State, 
71  Md.  236;  Balto.  v.  Schnitker,  84  Md.  43;  The  Canal 
Company  Case,  83  Md.  635. 

In  Riiey  v.  The  First  National  Bank,  81  Md.  28,  this 
Court  said,  that  the  attaching  creditors  are  estopped  from 
setting  up  any  defense  in  another  Court,  which  was  appro- 
priate for  them  to  have  interposed  in  the  Circuit  Court  of 
Baltimore  City  or  of  now  controverting  any  question  which 
has  been  settled  and  determined  by  the  decree  of  that  Court. 
If  they  were  aggrieved  by  the  action  of  the  Circuit  Court  of 
Baltimore  City  an  appeal  to  this  Court  was  open  to  them  by 
the  proper  proceedings.  Parr  v.  State,  71  Md.  220;  State 
V.  Brown,  64  Md.  199 ;  Trahem  v.  Colbum,  66  Md.  277. 

In  Hall  V.  Jack,  32  Md.  253,  the  party  intervened  by  peti- 
tion in  the  cause  for  the  protection  of  his  rights  and  was  con- 
sidered a  party  by  this  Court,  and  therefore  entitled  to  ap- 
peal. The  Court  said,  the  subsequent  order  which  directed 
the  fund  to  be  paid  to  the  plaintiffs  operated  to  cx)nclude  the 
rights  of  Hall  in  respect  to  the  fund. 

It  appears  to  us,  therefore,  that  the  decree  of  the  Court  of 
the  15th  of  April,  1912,  as  to  the  ownership  of  the  bonds,  is 
res  adjvdicaia  in  so  far  as  the  appellants  are  concerned,  and 
it  precludes  them  from  asserting  any  further  claim  to  the 
bonds. 

In  Staie  v.  Brown,  64  Md.  199,  this  Court  quotes  with 
approval  the  language  of  the  Vice-Chancellor  in  Hender- 
son V.  Henderson,  3  Hare,  115,  as  follows,  that  where  a  given 
matter  becomes  the  subject  of  litigation  in,  and  adjudication 
by,  a  Court  of  competent  jurisdiction,  the  Court  requires 
the  parties  to  bring  forward  their  whole  case,  and  will  not, 
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except  under  special  circumstances  permit  the  same  parties 
to  open  the  same  subject  of  litigation  in  respect  of  a  matter 
which  might  have  been  brought  forward  as  a  part  of  the 
subject  in  contest,  but  which  was  not  brought  forward  only 
because  they  have  from  negligence,  inadvertence,  or  even 
accident,  omitted  a  part  of  their  case.  The  plea  of  res  ad- 
judicata  applies,  except  in  special  cases,  not  only  to  the 
points  upon  which  the  Court  was  required  by  the  parties  to 
form  an  opinion  and  pronounce  a  judgment,  but  to  every 
point  which  properly  belonged  to  the  subject  of  litigation, 
and  which  the  parties,  exercising  reasonable  diligence  might 
have  brought  forward  at  the  time. 

If  the  appellants,  were  not  parties  to  the  original  suit,  they 
manifestly  have  no  standing  now  to  appeal,  or  to  contest  the 
decree  passed  in  that  cause.  Sec.  26,  Art.  5,  Code  of  Public 
Oeneral  Laws,  p.  143. 

Nor  can  they  attack  in  a  collateral  proceeding  in  the  Bal- 
timore City  Court  the  decree  of  the  Circuit  Court  No.  2  of 
Baltimore  City  dated  the  16th  of  April,  1912,  determining 
the  ownership  of  the  bonds  in  question.  Withers  v.  Den- 
mead,  22  Md.  134;  Davis  v.  Helbig,  27  Md.  452;  Groshen 
V.  Thomas,  20  Md.  234. 

The  cases  of  Early  v.  Dorsett,  45  Md.  462,  and  DeBeam 
V.  Winans,  115  Md.  139,  relied  upon  by  the  appellants  are 
unlike  this  case  and  rest  upon  dissimilar  facts,  and  are  con- 
trolled by  different  principles  of  law. 

In  either  aspect  of  the  case,  it  seems  to  us,  that  the  appel- 
lants are  precluded  on  this  record  from  maintaining  this 
appeal.  They  could  have  intervened  at  the  proper  time  by 
petition  and  been  made  parties  to  the  original  suit,  and 
brought  the  decree  in  that  case  to  this  Court  on  appeal  for 
review,  but  failing  in  this,  they  are  concluded  by  the  former 
decree,  determining  the  ownership  of  the  bonds.  For  the 
reasons  stated,  the  appeal  will  be  dismissed. 

Appeal  dismissed,  with  costs. 
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CLAKEXCE    E.    SYUXOK    kt    al.    rs,    LAVINIA    E. 
GRAVES  ET  AL. 

Distribution:  where  executor  has  life  estate  in  whole  property; 

administration  of  life  tenant's  estate;  adminis- 

istrators  d.  b.  n.  c,  t,  a. 

A  husband,  by  his  will,  left  all  his  estate  to  his  wife,  for  and 
during  her  natural  life,  to  be  used  and  enjoyed  by  her  as  she 
should  think  proper,  as  fully  as  though  in  fee  simple,  and, 
after  her  death,  to  pass  to  his  children  then  living,  and  to 
the  descendants  of  any  deceased  child;  no  interest  or  estate, 
however,  was  to  \e8t  in  any  child,  etc..  until  the  death  of  the 
wife.  The  widow,  in  her  accoimt,  as  executrix,  charged  her- 
self with  the  securities  and  prope»i;y  of  the  estate,  and  gave 
herself  credit  for  the  debts  paid,  taxes,  costs  and  commis- 
sions, etc.,  and  stated  that  the  accountant  retained  the  bal- 
ance of  the  estate  which  was  bequeathed  to  her  by  the  testa- 
tor, subject  to  the  provisions  of  the  will,  and  stated  the 
amount  of  the  stocks^  bonds  and  cash  so  retained,  which  was 
the  total  balance  of  the  estate  according  to  the  inventory. 
It  was  held,  that  this  account  distributed  the  property  to  the 
widow  as  life  tenant,  and  tended  to  show  that  all  of  the  estate 
was  meant  to  be  administered.  p.  329 

Xo  property  so  distributed  to  the  widow  as  life  tenant  could 
vest  in  an  administrator  d.  b,  n.  c.  t.  a,  of  the  testator,    p.  327 

There  is  committed  to  an  administrator  d,  b.  n.  c.  t.  a,  only 
the  administration  of  property  which  remains  in  specie  and 
that  has  not  already  been  administered.  p.  329 

An  administrator  d.  b,  n.  c.  L  a.  can  not  sue  for  a  devastavit 
committed  by  his  predecessor.  p.  329 

Decided  January  Hth,  1913, 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City 
( SrrMr,  J.)« 

The  cause,  by  agreement,  was  argued  before  Boyd^  C.  J., 
Pearce,  and  Burke^  JJ. 

VOL.  119  21 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

Joseph  L.  Donovan  and  Edward  M.  Hammond,  for  the 
appellants. 

John  Phelps,  for  the  appellees. 

BoYD^  0.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to, 
and  dismissing,  an  amended  bill  of  complaint  filed  by  the 
appellants  against  the  appellees.  It  appears  from  that  bill 
and  exhibits  that  William  C.  Smith,  of  Baltimore  City,  died 
in  1880,  leaving  a  last  will  and  testament,  which  was  duly 
admitted  to  probate  by  the  Orphans'  Court  of  Baltimore 
City,  and  letters  testamentarv  were  granted  to  Martha  E. 
Smith,  his  widow,  who  was  named  as  executrix.  The  will 
contains  the  following  clause: 

*'I  give  and  devise  all  my  estate,  real  and  personal,  unto 
my  wife,  Martha  E.  Smith,  for  and  during  her  natural  life, 
to  be  used  and  enjoyed  by  her  as  she  shall  think  proper,  as 
fully  as  if  the  same  were  hers  in  fee  simple,  and  at  her 
death  it  is  my  will  that  my  said  estate  shall  pass  to  and  be 
equally  divided  amongst  all  my  children,  then  living,  and 
the  descendants  of  any  deceased  child,  said  descendants  tak- 
ing said  deceased  child's  part — that  is,  the  part  said  deceased 
child  would  have  been  entitled  to  receive  if  living  at  that 
time.  It  l)eing  my  will  that  no  interest  or  estate  shall  vest  in 
any  child  or  the  descendants,  if  any,  until  the  death  of  my 
wife." 

Martha  E.  Smith,  as  such  executrix,  settled  an  account 
in  the  Orphans'  Court  in  N"ovember,  1887,  in  which  she 
charged  herself  with  the  inventorv  of  the  personal  estate 
and  with  debts  collected  amounting  in  all  to  $6,822.97,  and 
obtained  credit  for  simis  paid  out  and  her  commissions, 
amounting  to  »$515.60,  and  then  follows  this  statement: 
"Kotained  by  this  accountant  the  balance  of  estate  bequeathed 
to  her  under  the  last  will  and  testament  of  testator  subiect 
to  the  provisions  therein  contained,  viz." — giving  a  list  of 
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shares  of  stock,  bonds  and  cash  retained  by  her  amounting  to 
$6,307.37. 

She  died  in  the  State  of  Virginia  in  July,  1908,  leaving 
a  last  will  and  testament  by  which  she  left  all  of  her  estate, 
except  cash  on  hand,  to  her  three  surviving  children,  Carroll 
H.  Smith,  Lavinia  E.  Graves  and  Margaret  W.  Graves,  and 
left  the  cash  to  her  two  daughters.  On  the  21st  of  July, 
1908,  her  will  was  probated  in  the  Chancery  Court  of  the 
City  of  Eichmond,  Virginia,  where  she  resided,  and  her  son 
qualified  as  executor.  An  inventory  of  the  estate  was  returned 
and  admitted  to  record  amounting  to  $37,669.99  (including 
$2,289.99  cash  in  hand).  In  October,  1909,  the  Commis- 
sioner of  Accounts  filed  a  report  in  which  he  showed  a 
balance  due  from  the  executor  of  $35,703.89  (after  deduct- 
ing the  special  bequest  of  cash  to  the  two  daughters)  and 
distributed  it  to  the  three  surviving  children  of  the  testa- 
trix. The  Commissioner  of  Accounts  included  in  his  report 
sales  of  stocks,  etc.,  made  by  the  executor,  but  he  does  not 
include  any  stock  or  bonds  named  in  the  inventory  of 
Martha  E.  Smith,  executrix  of  William  C.  Smith,  but  does 
state  that,  '^Twenty  shares  of  stock  of  the  Drovers  &  Mechan- 
ics' National  Bank  appearing  in  the  inventory  seam  to  belong 
to  the  estate  of  William  C.  Smith,  deceased,  the  husband 
of  the  testatrix,  and  as  the  executor  of  this  estate  is  admin- 
istrator d.  b,  n.  c,  t.  a.  of  William  C.  Smith's  estate,  the  said 
bank  stock  may  be  accounted  for  in  the  settlement  of  said 
estate  or  in  a  subsequent  settlement  in  this  estate,  as  may  be 
hereinafter  determined." 

The  amended  bill  alleges  that  Carroll  H.  Smith  obtained 
from  the  Orphans'  Court  of  Baltimore  City  on  the  27th  day 
of  August,  1908,  a  grant  of  letters  on  William  C.  Smith's 
estate  d.  h.  n.  r.  t.  a.  It  further  allqgss  that  Martha  E. 
Smith  never  distributed  to  herself  the  estate  of  William  C. 
Smith,  although  she  had  been  in  possession  of  it  during 
her  widowhood,  and  that  she  came  into  possession  of  approx- 
imately $fi,807.37,  and  that  by  investment  and  re-investment 
of  the  corpus  it  had  increased  from  that  sum  to  $39,325.60, 
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*Svhich  is  evidenced  by  the  inventory  filed  in  her  estate  by 
her  executor,  Carroll  H.  Smith."  It  then  charges  that  the 
true  construction  under  the  laws  of  Maryland  of  the  will  of 
William  C.  Smith  is  that  he  devised  to  his  wife  only  a  life 
estate  with  remainder  to  his  children,  and  the  descendants 
of  his  children,  but  that  Carroll  H.  Smith  well  knowing 
that  the  estate  which  his  mother  undertook  to  devise  to 
himself  and  his  two  sisters  was  not  held  by  her  absolutely 
or  so  she  could  devise  it,  has  fraudulently  undertaken  to 
administer  as  executor  of  his  mother's  will  upon  funds  which 
rightly  belong  to  the  estate  of  his  father  and  ehould  b? 
distributed  in  accordance  with  his  father's  will  under  the 
control  of  the  Court  of  Maryland,  and  that  he  had  insti- 
tuted proceedings  in  the  City  of  Richmond  for  the  purpose 
of  distributing  the  estate  to  himself  and  his  two  sisters.  It 
is  then  alleged  that  at  the  time  of  the  filing  of  the  original 
bill  he  had  stated  an  account  and  filed  the  same,  as  appears 
by  a  copy  thereof  filed,  and  that  pending  this  suit  in  the 
lower  Court  he  had  ratified  the  account  in  Virginia. 

The  plaintiflFs  in  the  bill  are  the  husband  and  children 
(together  with  the  husband  of  a  child)  of  Mary  C.  Smith,  a 
(laughter  of  William  C.  Smith,  and  the  defendants  are  the 
two  daughters,  certain  children  of  deceased  children  of  Wil- 
liam C.  Smith  and  Carroll  H.  Smith  individually,  and  as 
administrator  d.  b,  ru  c.  t.  a,  of  William  C.  Smith.  The 
first  prayer  of  the  amended  bill  is:  "l.That  the  estate  of 
William  C.  Smith  be  administered  and  settled  under  the 
jurisdiction,  control  and  direction  of  this  honorable  Court, 
and  that  upon  a  construction  of  said  will  an  account  may  be 
stated  by  which  said  Carroll  H.  Smith,  administrator  d,  6. 
11,  c.  t.  a.  of  William  C.  Smith,  deceased,  shall. be  charged 
with  the  entire  estate  as  is  evidenced  by  Exhibit  D,  plus 
such  increase  of  the  corpus  of  said  William  C.  Smith's  estate 
as  shall  be  rightfully  due."  The  second  prayer  is  for  a 
receiver,  etc.,  and  the  third  is  that  Carroll  H.  Smith  be 
required  to  bring  into  this  Court  or  to  turn  over  to  the  re- 
ceiver all  the  property  belonging  to  the  estate  of  William  C. 
Smith,  deceased.    The  fourth  is  for  general  relief. 
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It  may  be  well  to  remark  in  passing  that  there  is  nothing 
in  the  copy  of  the  inventory  to  show,  as  the  bill  alleges,  that 
the  corpus  of  the  estate  of  William  C.  Smith  increased  in 
value  from  $6,307.37  to  $39,326.69,  and  there  is  nothing  in 
the  inventory  of  the  estate  of  Martha  E.  Smith  which  indi- 
cates that  any  part  of  it  came  from  the  estate  of  William 
C.  Smtih,  unless  it  be  that  there  are  two  certificates  of  ten 
shares  each  of  the  Drovers  and  Mechanics'  National  Bank. 
Just  how  the  figures  ($39,325.69)  mentioned  in  the  bill 
were  obtained  is  not  very  clear,  but,  assuming  that  to  be  the 
correct  amount,  are  the  appellants  entitled  to  the  relief 
sought  ? 

A  considerable  part  of  the  appellees'  brief  and  some  of 
the  oral  argument  of  their  solicitor  were  devoted  to  pointing 
out  alleged  defects  in  the  amended  bill,  but  in  view  of  the 
conclusion  we  have  reached  it  will  be  necessary  to  discuss 
them.  There  could  be  no  possible  ground  for  contending  that 
the  lower  Court  could  have  granted  any  of  the  relief  sought 
by  this  bill,  unless  there  be  some  portion  of  the  estate  of 
William  C.  Smith  jwithin  the  jurisdiction  of  Maryland 
Courts  which  Carroll  H.  Smith,  as  administrator  d.  b.  n.  c. 
L  (u,  was  entitled  to.  The  bill  nowhere  alleges  or  su^ests 
that  there  were  any  assets  other  than  those  which  were 
included  in  the  account  of  Martha  E.  Smith,  executrix  of 
William  C.  Smith,  and  hence  the  lower  Court  was  not  called 
upon  to  assume  jurisdiction  of  the  estate  unless  some  part 
of  that  included  in  the  said  account  remained  unadminis- 
tered.  We  will  therefore  confine  ourselves  to  that  inquiry, 
and  unless  it  is  to  be  answered  in  the  affirmative  we  must 
decline  to  construe  the  will,  for  the  manifest  reason  that 
under  the  circumstances  the  Courts  of  Virginia,  and  not 
those  of  Maryland,  must  determine  the  rights  of  the  parties. 

Assuming  but  not  deciding  for  the  reason  just  given,  that 
Martha  E.  Smith  only  had  a  life  interest  in  the  assets  of  Xhi> 
estate  of  William  C.  Smith,  included  in  her  account,  as  the 
appellants  contend,  can  there  be  any  further  administration 
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on  them  by  an  administrator  d.  b.  n.  c.  t.  a.  ?  That  is  defi- 
nitely and  conclusively  answered  by  the  decisions  of  this 
Court.  In  the  late  case  of  Crean  v.  McMahon,  106  Md. 
507,  Judge  Peakge  reviewed  many  of  the  former  decisions 
of  this  Court  relating  to  the  necessity  for  an  administrator 
de  bonis  non.  One  of  those  referred  to  was  Myers  v.  Safe 
Deposit  and  Trust  Co.,  73  Md.  413,  in  which  the  terms  used 
in  distributing  the  property  to  the  life  tenants  were  very 
similar  to  those  in  the  account  now  imder  consideration. 
Charles  Myers,  the  testator,  left  the  residue  of  his  estate  to 
his  wife  during  her  life,  with  large  powers  of  selling,  leas- 
ing, investing  and  reinvesting  it,  and  after  her  death  to 
?uch  of  his  children  or  grandchildren  as  she  by  last  will  and 
testament  should  name  and  appoint,  and  in  default  of  such 
nomination  and  appointment,  to  his  children  and  descend- 
ants in  the  same  manner  as  if  he  had  died  intestate.  One 
of  the  questions  in  that  case  was  whether  the  administrators 
do  bonis  non  cum  testamento  divnexo  had  the  right  to  the  part 
of  the  personal  estate  of  Charles  Myers  which  was  by  his 
widow  retained  as  life  tenant  under  the  will  of  her  husband. 
The  widow,  who  was  executrix,  had  settled  an  account  in  the 
Orphans*  Court,  and  after  charging  herself  with  the  whole 
estate  and  getting  credit  for  proper  charges  against  it  for 
debts,  funeral  expenses  and  costs  of  administration,  she  bal- 
anced the  account,  using  the  following  language:  "Allowed 
said  accountant  for  the  residue  of  the  estate  retained  by  her 
as  the  widow  of  the  deceased,  for  the  purposes  and  subject  to 
the  conditions  and  provisions  set  forth  in  the  will,  consist- 
ing of,"  etc.  This  Court  said:  "How  does  that  differ  from 
making  the  account  show  a  balance,  and  then  by  a  formal 
disposition  of  this  balance  make  it  in  name  a  distribution 
to  herself  for  life?  *  *  *  The  entire  residue  of  the  estate 
was  given  to  Mrs.  Myers,  the  executrix,  for  life.  With  it 
was  given  large  powers  of  sale,  investment  and  reinvestment. 
In  her  account  she  credits  herself  with  the  whole  residue,  and 
that  account  was  approved  by  the  Orphans'  Court.    That  was 
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a  most  eflFectual  way  of  making  the  final  distribution.  There- 
after she  held,  not  as  executrix  but  as  tenant  for  life,  with 
the  fiduciary  powers  conferred  on  her  by  her  Husband.  The 
estate  was  entirely  closed,  and  her  administration  was  at  an 
imd ;  and  unless  there  were  other  assets  discovered  which  had 
never  passed  into  her  hands,  as  executrix,  there  was  no  occa- 
sion for  an  administration  de  bonis  non/'  It  is  unusual  to 
find  a  previous  decision  of  a  Court  more  analogous  to  one 
under  consideration  than  that  is  to  this.  Even  in  reference  to 
calling  the  account  "The  first  account,-'  and  not  a  distribu- 
tion, the  Court  referred  to  the  account  passed  bv  the  executrix 
in  Binnerman  v.  Weaver,  8  Aid.  517,  and  said  it  was  "calle<l 
a  ^first  account'  and  yet  this  Court  regarded  and  treated  that 
'first  account'  which  retained  the  balance  of  the  estate  under 
the  will  giving  it  to  accountant  for  life,  as  a  final  account, 
and  the  entry  in  her  account  of  such  retention  as  an  effective 
distribution  to  her  as  life  tenant."  In  the  case  now  before  us 
the  account  not  only  had  the  statement  referred  to  above  the 
list  of  assets,  which  was  equivalent  to  a  distribution  to  her 
for  life  subject  to  the  provisions  of  the  will,  but  after  that 
list  there  was  added  "Estate  accounted  for  $6,822.97" — that 
l^ing  the  amount  of  the  entire  estate — ^which  tends  to  show 
that  it  was  intended  to  adminster  all  of  it 

In  Crecm  v.  McMahon,  supra.  Judge  Pearcb  commented 
en  each  of  the  two  cases  relied  on  by  the  appellant  in  that 
case  and  on  the  seven  relied  on  by  the  appellee,  and  in  dis- 
cussing them  said:  "We  do  not  think  it  necessary  to  make 
any  further  reference  to  Myers  v.  Safe  Deposit  Co.,  73  Md. 
413,  except  to  say  that  while  the  form  of  distribution  there 
used  may  be  approved  as  tending  to  avoid  question  as  to 
including  the  remainderman's  interest,  we  can  not  regard 
that  form,  or  any  special  mention  of  the  remaindermen,  as 
essential  to  pass  title  to  the  legatee  of  a  chattel  real  spe- 
cifically bequeathed  to  one  in  remainder  after  a  life  estate" — 
thus  approving  the  form  used  in  the  Myers  case  which,  as 
we   have  seen,  is  very  similar  to  the  one  now  before  us. 
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Judge  Pearce^  after  considering  each  of  the  cases  above 
referred  to,  said:  "It  is  not  possible  to  insure  literal  uni- 
formity and  perfect  harmony  in  judicial  decisions  upon  anal- 
ogous questions  presented  imder  constantly  varying  facts, 
and  we  find  no  irreconcilable  conflict  between  the  cases  we 
have  perhaps  too  tediously  attempted  to  review";  but  it  is 
clear  from  what  is  said  in  that  case,  and  particularly  from 
what  we  have  quoted  from  Myers  v.  Safe  Deposit  Co.,  in 
which  personal  property  other  than  chattels  was  included, 
that  no  title  to  the  property  thus  distributed  by  Martha  E. 
Smith,  executrix,  vested  in  an  administrator  de  bonis  non 
cum  testaniento  aavnexo  of  William  C.  Smith.  See  also 
Myers  v.  Forbes,  74  Md.  3G0,  and  Siechrist  v.  Bose,  87  ild. 
296. 

The  case  of  Drovers  and  Mechanics*  Bank  v.  Hughes,  8.'^ 
Md.  335,  was  specially  relied  on  by  the  appellants,  but  in 
Crean  v.  McMcJion  the  Court  quoted  from  the  opinion  in 
that  case  that  ^*the  only  assignment  made  by  them  (the  execu- 
tors) was  to  Mrs.  Reid  'for  life  only,'  so  thiat  it  would  seeni 
that  while  the  life  interest  was  transferred  to  Mrs.  Reid,  the 
title  to  remainder  continues  in  the  executors  and  still  undis- 
tributed," and  Judge  Pearce  then  added :  "Tn  other  word«. 
the  Court  held  that  th6  language  of  the  lissignment  operated 
to  restrict  the  distribution  according  to  the  natural  tenor  o» 
tiie  words  employed,  and  to  prevent  it  from  embracing  tho 
remaindermen."  As  to  Woelfel  v.  Evans,  74  Md.  346,  also 
relied  on  by  the  appelknts,  Jidoe  Pearce  said  in  Crean  v. 
McMahon:  ''Mrs.  Evans  died  intestate.  The  distribution 
was  not  to  legatees,  but  to  next  of  kin.  Moreover,  tbr  at- 
tempted distribution  was  to  Mr.  Evans'  children,  who  miglit 
not  be  the  children  of  Mrs.  Evans,  and  as  the  Court  :?''i'l. 
WHS  'declaratory  of  no  right  of  the  true  distributees  of  the 
wife's  estate  upon  the  death  of  the  husband.'  "  There  i- 
therefore  nothing  in  those  or  the  other  cases  cited  by  the 
appellants  in  conflict  with  our  conclusion  announced  above 
as  to  the  effect  of  such  a  distribuiton  as  was  made  by  Mrs. 
Smith. 
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IJd  1  Opinion  of  the  Court. 

We  have  not  thought  it  necessary  to  enter  upon  a  discus- 
sion of  the  question  when,  under  our  decisions,  an  executor 
may  properly  deliver  personal  property,  such  as  that  in 
this  case,  to  a  life  tenant.  The  account  stated  by  Mrs. 
Smith  did  in  our  judgment  distribute  it  to  her,  and  there 
would  seem  to  be  no  doubt  that  the  testator  intended  that  it 
should  be  turned  over  to  her,  for  he  left  all  of  his  estate, 
real  and  personal,  to  her  "for  and  during  her  natural  life, 
to  be  used  and  enjoyed  by  her  as  she  shall  think  proper,  as 
fully  as  if  the  same  were  hers  in  fee  simple."  If,  therefore, 
it  be  conceded,  which  we  have  done  for  the  purposes  of  this 
case,  that  she  only  took  a  life  estate,  it  was  certainly  not 
intended  by  him  that  she  should  hold  the  property  as  execn- 
trix,  but  that  it  should  be  delivered  to  her  as  life  tenant. 
Such  being  the  clear  intention  of  Mr.  Smith,  it  become? 
immaterial  to  ascertain  when  an  executor  can  turn  over  such 
personal  property  to  a  life  tenant,  when  the  will  does  not 
indicate  the  intention  of  the  testator.  Nor  will  we  discuss 
at  length  the  powers  of  an  administrator  de  bonis  non  cum 
ieMamenio  annexo  under  our  statute.  Tt  is  sufficient  to  say 
that  to  such  an  administrator  is  committed  only  the  admin- 
istration of  property  which  remains  in  specie  and  has  not 
already  been  administered,  and  he  cannot  sue  for  a  devas- 
tavit  committed  by  his  predecessors.  Stewart  &  Duffy,  Trus 
tees  v.  Fire  Ins.  Co.,  53  Md.  571 ;  Morraiv  v.  Fidelity  and 
Dep.  Co..  100  Md.  256. 

Inasmuch  as  the  Court  of  Virginia  has  jurisdiction  over 
the  estate  of  Mrs.  Smith  and  can  determine  the  rights  of 
the  parties,  we  have  purposely  avoided  passing  on  questions 
net  necessary  to  be  decided  by  us.  As  we  are  of  the  opinion 
that  the  estate  sought  to  be  reached  in  this  case  has  been 
administered,  it  will  be  unnecessary  to  consider  other  ques- 
tions, and  we  will  affirm  the  decree. 

Decree  affirmed,  the  appellants  to  pay  the 
costs. 
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SECURITY   STORAGE  AND  TRT'ST  COMPANY,  A 
Body  Cobpokate,  vs.  F.  WARD  DENYS. 

Storage  Companies:  bailees;  responsibility  for  goods  stored  or 

moved.    Principal  and  agents:  transportation  of  goods; 

violation  of  instructions.    Prayers :  on  theory 

without  evidence. 

A  corporation  engaged  in  the  storage,  moving  and  shipping 
of  furniture  as  a  warehouseman  and  bailee,  is  bound  only 
to  ordinary  care;  and  is  responsible  for  losses  or  damages 
caused  by  ordinary  negligence.  p.  344 

Where  goods  are  delivered  to  a  warehouseman  in  good  condi- 
tion, and  when  redelivered  some  are  found  in  bad  condi 
tion  and  some  lost,  the  law  presumes  n^ligence  on  the  part 
of  the  bailee,  and  throws  upon  him  the  burden  of  accountings 
for  the  condition  of  the  property  and  for  the  missing  arti- 
cles, p.  344 

In  such  a  case,  the  testimony  of  an  expert  who  valued  the 
goods  in  their  injured  condition,  and  from  the  testimony  of 
the  owner  appraised  their  value  before  the  injury  complained 
of,  is  admissible.  p.  341 

Where  an  agent  violates  the  instructions  of  his  principal  as  to 
the  shipment  of  goods,  he  assumes  the  risk  of  injuries  occur- 
ring in  the  course  of  the  unauthorized  transportation,    p.  346 

Prayers  on  a  theory  of  which  there  is  no  evidence  are  erroneous. 

p.  34T 

Prayers  ignoring  a  theory  of  which  there  is  evidence  prop- 
erly in  the  case,  are  erroneous.  p.  347 

Decided  January  Hth,  1913. 

Appeal    from    the    Superior    Court    of    Baltimore    City 

(DOBLER^  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court 
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The  following  are  the  prayers  that  were  offered  by  the 
plaintiff  and  by  the  defendant,  and  the  action  of  the  Court 
upon  them: 

Plainiifs  First  Prayer. — The  plaintiff  prays  the  Court 
to  instruct  the  jury'  that  the  defendant,  the  Security  Storage 
&  Trust  Company  of  Baltimore,  is  liable  to  the  plaintiff  in 
this  action  for  any  loss  of,  or  injury  to,  the  goods,  consist- 
ing of  the  furniture  and  other  household  effect  belonging 
to  the  plaintiff,  and  being  in  the  plaintiff's  residence  on 
Roland  avenue  at  the  time  when  the  defendant  company 
undertook  to  take  said  goods  on  storage,  in  or  alx>ut  July, 
1007,  due  to  the  failure  on  the  part  of  the  defendant  com- 
pany, or  its  agents,  to  exercise  due  care  in  collecting  and 
transporting  said  goods  from  plaintiff's  said  residence  on 
Roland  avenue  to  the  defendant's  warehouse  on  North  ave- 
nue, or  to  the  failure  on  the  part  of  the  defendant  com- 
pany, or  its  agents,  to  exercise  due  care  in  the  storage, 
packing  and  custody  of  said  goods  in  the  defendant's  said 
warehouse,  or  in  any  subsequent  handling  of  said  goods  by 
the  defendant. 

And  if  the  jury  find  that  the  defendant  company  when 
called  upon  by  the  plaintiff  to  deliver  said  goods  for  ship- 
ment failed  to  deliver  any  of  them,  or  delivered  any  of 
them  in  a  damaged .  condition  which  were  not  so  damaged 
when  received  by  the  defendant  company,  or  its  agents, 
at  the  plaintiff's  dwelling  on  Roland  avenue,  then  the  pre- 
sumption is  that  such  loss  of  or  injury^  to  said  goods  was 
caused  by  the  failure  on  the  part  of  the  defendant  com- 
pany, or  its  agents,  to  exercise  ordinary  care  to  prevent  said 
loss  or  injury ;  and  the  burden  is  upon  the  defendant  com- 
pany to  establish  the  contrary  by  affirmative  proof  to  the 
satisfaction  of  the  jury.     (Granted  as  amended,) 

Plaintiff's  Second  Prayer. — If  the  jury  find  from  the  evi- 
dence that  the  plaintiff.  Rev.  F.  Ward  Denys,  entered  into 
an  agreement  with  the  defendant  Company — the  Security 
Storage  and  Trust  Company  of  Baltimore — to  take  all  the 
furniture  and  other  articles  of  household  equipment,  includ- 
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ing  those  mentioned  in  the  declaration  in  this  case,  from 
his,  the  plaintiflf's,  residence  and  dwelling  house  on  Roland 
avenue,  and  store  the  same  in  the  defendant  company's 
warehouse  in  Baltimore  city,  and  keep  the  same  on  storage 
for  compensation,  as  testified  to  by  the  plaintiff,  and  that 
in  or  about  the  month  of  December,  3910,  the  plaintiff 
instructed  the  defendant  company  to  ship  said  goods  to 
him  at  his  residence  in  the  city  of  Washington  and  the 
defendant  company  imdertook  to  do  so  and  did  ship  said 
goods  in  the  cars  of  the  B.  &  O.  Railroad  Company  to  the 
Security  and  Storage  Company  of  Washington,  with  instruc- 
tions to  deliver  said  goods  to  the  plaintiff  at  his  residence 
on  I  street,  in  Washington,  only  upon  payment  of  the  defend- 
ant company's  bill  for  the  shipment  of  the  same,  then  the 
B.  &  O.  Railroad  Company  was  the  agent  of  the  defendant 
company  in  transporting  said  goods;  and  if  the  jury  further 
find  that  the  goods  .mentioned  in  the  declaration  were 
received  by  the  defendant  company  or  its  agents  from  the 
plaintiff  at  his  residence  in  Roland  Park  in  good  condition, 
and  delivered  by  the  defendant  company  to  the  said  B.  A: 
O.  Railroad  Company  upon  its  cars  in  Baltimore  in  like 
good  condition,  but  that  certain  of  said  goods,  to  wit,  a 
bronze  bas  relief,  by  Cooper;  a  silver-plated  chafing  dish; 
a  large  coffee  mill;  ice-cream  freezer;  set  of  kitchen  cook- 
ing utensils;  plates,  cups;  saucers,  knives  and  forks  for 
servants'  table,  were  never  delivered  to  the  plaintiff  at  his 
said  residence  in  Washington,  and  have  never  been  received 
by  him,  and  that  said  certain  other  articles,  to  wit,  three 
brass  beds;  large  leather-covered  extension  easy  chair: 
leather-covered  tufted  lounge ;  carved  imported  Italian  frame, 
and  other  articles  from  said  house  at  Roland  Park  wero 
delivered  in  a  damaged  condition,  then  the  presumption  of 
law  is  that  the  loss  of  said  articles  and  the  injurv  to  said 
other  articles,  if  the  jury  find  such  loss  and  injury,  was 
due  to  the  n^ligence  of  the  said  B.  &  O.  Railroad  Com- 
pany, the  defendant's  agent,  and  the  defendant  is,  therefore, 
liable  to  the  plaintiff  for  the  said  loss  and  injuries,  and  the 
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verdict  of  the  jury  should  be  for  the  plaintiff  for  an  amount 
equal  to  the  value  of  the  goods  thus  lost,  and  also  for  the 
difference  between  the  value  of  the  goods  when  delivered  to 
the  defendant  company  and  their  value  after  said  injuj-ies, 
plus  the  cost  of  repairing  such  of  them  as  were  repaired. 
(Refused.) 

Plaintiff's  Third  Prayer. — The  plaintiff  prays  the  Court 
to  instruct  the  jury  that  if  they  find  from  the  evidenc9  that 
the  plaintiff,  Rev.  F.  Ward  Denys,  on  or  about  the  27tb 
of  July,  1907,  delivered  to  the  defendant,  the  Security 
Storage  and  Trust  Company,  of  Baltimore  City,  the  furni- 
ture and  other  goods  mentioned  in  the  declaration,  to  be 
kept  on  storage  for  compensation,  and  held  subject  to  the 
plaintiff's  order.  And  that  the  defendant  was  engaged  in 
the  business  of  keeping  furniture  and  other  articles  of 
the  kind  mentioned  in  the  declaration  on  storage,  and  deliv- 
ering the  same  upon  the  orders  of  the  owners  thereof,  and 
that  the  defendant  kept  the  goods  in  question  until  on  or 
about  the  10th  day  of  December,  1910,  when  the  plaintiff 
directed  the  defendant  to  ship  said  goods  to  him,  the  plain- 
tiff, in  the  City  of  Washington,  D.  C,  by,  upon  and  over 
the  lines  of  the  Pennsylvania  Railroad  Company,  and  in  n 
single  car  of  the  Pennsylvania  R.  R.  Co.  That  the  defend- 
ant accepted  the  employment,  and  undertook,  for  compensa- 
tion in  money,  as  agent  of  the  plaintiff,  to  cafrv  out  said 
directions,  but  that  instead  of  shipping  said  goods  in  a 
single  car  of  the  Pennsylvania  R.  R.  Co.,  it  shipped  the 
same  on  two  cars  over  the  lines  of  the  Baltimore  &  Ohio 
R.  R.  Co.,  without  the  plaintiff's  knowledge  that  said  goods 
were  going  to  be  shipped  in  two  cars,  or  over  the  Baltimore 
&  Ohio  Railroad,  and  employed  the  Security  Storage  Com- 
pany, of  Washington  City,  to  take  said  goods  from  the  cars 
of  the  Baltimore  &  Ohio  Railroad  in  Washington,  and 
deliver  the  same  to  the  plaintiff's  house  in  said  city,  with 
instructions  that  at  the  time  of  delivering  said  goods,  it,  the 
said  Security  Storage  Company,  of  Washington,  should  col- 
lect from  the  plaintiff  the  amount  of  the  said  defendant  corn- 
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pany's  bill  against  the  plaintiff  for  shipping  said  goods,  as 
well  as  the  amount  to  be  paid  to  the  said  Security  Storage 
Company,  of  Washington.  And  if  they  further  find  from 
the  evidence  that  said  goods  were  in  good  condition  when 
they  were  so  delivered  to  the  cars  of  the  said  Baltimore  & 
Ohio  Railroad  Company,  and  that  certain  of  the  said  goods 
were  never  delivered  to  the  plaintiff  at  his  house  in  Wash- 
ington, and  others  of  said  goods  were  delivered  in  a  dam- 
aged condition,  then  the  defendant  company  is  liable  to  the 
plaintiff  for  the  actual  value  of  the  goods  not  delivered, 
and  also  for  the  difference  between  the  actual  value  of  the 
goods  delivered  in  an  injured  condition  and  their  value 
l)efore  said  injuries,  and  also  any  expense  to  which  the 
said  plaintiff  was  put  as  a  direct  result  of  said  damage  and 
loss,  and  the  verdict  of  the  jury  should  be  for  the  plaintiff 
for  the  amount  equal  to  the  actual  value  of  the  goods  not 
delivered  and  also  for  tiie  difference  between  the  actual 
value  of  the  goods  delivered  in  an  injured  condition  and 
their  value  before  said  injuries.  But  if  the  jury  shall 
find  that  the  plaintiff  assented  to  the  shipment  of  his  goods 
over  the  Baltimore  and  Ohio  Railroad,  and  if  they  find 
said  goods  were  shipped  in  two  cars  of  the  Baltimore  & 
Ohio  Railroad,  and  were  not  exposed  to  greater  risk  than 
if  they  had  bfeen  shipped  in  a  single  car,  the  defendant 
cannot  be  held  responsible  for  any  loss  or  injury  sustained 
by  reason  of  the  transportation  over  the  Baltimore  and  Ohio 
Railroad.     (Granted  as  amended.) 


Defendant's  First  Prayer. — The  Court  instructs  the  jury 
that  under  the  pleadings  and  evidence  in  this  case  there  is  no 
legally  sufficient  evidence  to  entitle  the  plaintiff  to  recover, 
and  their  verdict  must  be  for  the  defendant.     (Refused.) 

Defendant's  Second  Prayer. — Tf  the  jury  shall  believe  that 
the  defendant  received  certain  household  goods  of  the  plain- 
tiff for  storage  in  or  about  August,  1007,  and  shall  believe 
that  the  defendant  used  reasonable  care  in  hauling  said  goods 
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to  its  warehouse  and  storing  the  same  in  a  place  of  safety 
according  to  their  kind,  and  that  the  defendant  also  used 
I'easonable  care  in  keeping  said  goods  from  injury  while  so 
stored;  and  if  the  jury  shall  further  believe  that  the  defend- 
ant used  reasonable  care  in  delivering  the  goods  and  placing 
them  in  the  cars  of  tte  Baltimore  &  Ohio  Railroad  in  Decem- 
ber, 1910,  and  if  they  find  that  the  plaintiff  assented  that 
they  be  shipped  by  the  Baltimore  &  Ohio  Railroad,  then  the 
verdict  of  the  jury  must  be  for  the  defendant,  unless  the 
jury  shall  find  that  the  goods  of  the  plaintiff  were  damaged 
on  the  Baltimore  &  Ohio  Railroad  because  they  were  not 
shipped  in  a  single  car ;  and  the  jury  is  instructed  that  rea- 
sonable care  in  this  connection  means  such  care  as  a  prudent 
man  would  give  to  the  keeping  of  his  own  goods  of  like  kind 
and  under  like  circumstances.     (Granted  as  amended.) 

Defendant's  Third  Prayer. — The  Court  instructs  the  jury 
that  there  is  no  evidence  in  this  case  legally  sufficient  to  show 
that  the  defendant  is  responsible  for  any  damage  to  plain- 
tiff's goods,  or  for  any  loss  of  plaintiff's  goods,  which  may 
have  occurred  after  they  were  placed  in  the  cars  of  the  Balti- 
more and  Ohio  Railroad  Company  in  Baltimore,  and  that 
there  can  be  no  recovery  against  the  defendant  on  account  of 
any  such  damage  to  goods  or  loss  of  goods  so  occurring. 

To  which  third  prayer  the  Court  added  the  following : 

Unless  they  shall  find  that  the  plaintiff  did  not  assent  to 
their  shipment  over  the  Baltimore  &  Ohio  Railroad,  and  un- 
less they  shall  find  that  they  were  exposed  to  greater  risk 
than  if  they  had  been  shipped  in  a  single  car.  (Granted  as 
amended.) 

Defendant's  Fourth  Prayer. — If  the  jury  shall  find  that 
the  bronze  placque  and  other  articles  of  plaintiff  reported  to 
be  missing  by  him  were  stolen  while  they  were  in  the  custody 
of  the  defendant,  there  can  be  no  recovery  against  the  de- 
fendant on  account  of  the  taking  of  such  goods,  if  the  jury 
shall  believe  that  the  defendant  exercised  reasonable  and  due 
care  in  the  keeping  of  them.     (Refused.) 
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Defendant's  Fifth  Prayer. — The  Court  instructs  the  jury 
that  in  order  for  the  plaintiff  to  recover  in  this  case,  the 
plaintiff  must  prove  that  there  was  a  lack  of  reasonable  care 
in  hauling  and  storing  the  goods  of  the  plaintiff  on  the  part 
of  the  defendant;  and  if  there  be  the  absence  of  such  proof 
their  verdict  must  be  for  the  defendant.     (Granted.) 

Defendant's  Sixth  Prayer. — If  the  jury  finds  that  the 
plaintiff  failed  to  disclose  to  the  defendant  that  amongst  his 
goods  stored  was  a  valuable  bronze  placque  and  other  articles 
of  unusual  value,  but  allowed  said  valuable  goods  to  be  hid- 
den away  with  other  goods,  then  the  plaintiff  can  not  hold 
the  defendant  to  the  same  degree  of  liability  as  to  such  valu- 
able goods  if  the  same  were  lost  or  destroyed,  had  the  plain- 
tiff called  the  attention  of  ihe  defendimt  to  said  valuable 
articles  at  the  time  they  were  stored.     (Granted.) 

Defendant's  Seventh  Prayer. — If  the  jury  shall  find  that 
the  defendant  advis?d  the  plaintiff  ihat  in  moving  the  goods 
from  Baltimore  to  Washington  that  thoy  should  be  boxed 
separately  and  carefully  packed,  and  that  unless  this  was 
done  that  the  goods  would  be  probably  damaged  in  trans- 
portation to  Washington,  and  if  the  jury  shall  find  that  the 
plaintiff  declined  to  follow  this  advice  of  the  defendant,  and 
shall  further  find  that  the  goods  were  damaged  on  account  of 
not  having  l)een  boxed  and  packed  as  advised  by  the  defend- 
ant, then  the  defendant  is  not  responsible  for  any  damage 
so  caused  to  the  goods  of  the  plaintiff.     (Refused.) 

Defendant's  Eighth  Prayer. — If  the  jury  shall  believe 
that  the  plaintiff  directed  the  defendant  to  ship  his  goods  by 
the  Pennsylvania  Railroad,  and  that  the  defendant  disre- 
garde<l  said  order  and  shipped  the  goods  by  the  Baltimore  & 
Ohio  Railroad,  nevertheless  their  verdict  must  he  for  the 
defendant;  provided  the  defendant  used  reasonable  care  iu 
storing  and  hauling  th(»  goods  of  the  plaintiff,  unless  the  jury 
shall  find  that  there  is  (»vidence  that  transportation  of  freight 
over  the  Baltimore  &  Ohio  Railroad  is  accompanied  by 
greater  danger  than  transportation  of  freight  over  the  Penn- 
sylvania Railroad.      (Refused.) 
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Defendant's  Ninth  Prayer. — If  the  jury  shall  believe  that 
the  defendant  reported  to  the  plaintiff  that  it  was  impossible 
to  get  a  forty-foot  car  on  the  Pennsylvania  Railroad,  and  the 
plaintiff  authorized  the  defendant  to  get  cars  on  the  Balti- 
more &  Ohio  Railroad  and  to  ship  his  goods  by  said  railroad, 
then  the  plaintiff  is  not  entitled  to  make  any  recovery  against 
the  defendant  on  account  of  the  goods  being  shipped  by  the 
Baltimore  &  Ohio  Railroad  and  not  by  the  Pennsylvania 
Railroad.     (Refused.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Peabcb, 
Burke  and  Stockbridge^  J  J. 

Leigh  Bonsai,  for  the  appellant. 

Charles  Claggett  and  William  L.  Marbury,  for  the  appellee. 

Bueke^  J.,  delivered  the  opinion  of  the  Court 

In  the  year  1907  the  appellee,  who  is  a  clergyman  of  the 
Protestant  Episcopal  Church,  was  rector  of  St  Mary^ff 
Church  at  Roland  Park,  Baltimore  county.  His  health  was 
bad,  and  it  became  necessary  for  him  for  that  reason  to  relin- 
quish his  work. 

The  appellant  is  a  corporation  engaged  in  the  storage  busi- 
ness in  the  City  of  Baltimore,  and  the  appellee  in  the  sum- 
mer of  1907  entered  into  a  contract  with  it  whereby  it 
undertook  to  remove  for  compensation  all  his  household 
effects  from  the  rectory  and  store  them  in  its  warehouse. 

The  appellee  left  Baltimore,  and  after  traveling  in  this 
country  and  in  Europe  returned  in  the  fall  of  1910,  and 
took  up  his  residence  in  Washington,  D.  C.  When  his 
household  effects,  which  had  been  in  the  possession  of  the 
appellant  during  his  absence,  were  delivered  at  his  residence 
in  Washington,  under  the  circumstances  hereafter  stated,  it 
was  found  that  some  of  them  were  badly  damaged.  It  was 
also  discovered  that  some  articles  were  not  delivered,  and 
they  seem  to  have  been  lost    The  appellant  denied  liability 
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for  the  loss  and  damaged  artides,  and  the  appellee  sued  it 
in  the  Superior  Oourt  of  Baltimore  Oity  and  recovered  a 
judgment  for  $523.00.  The  appeal  before  us  was  taken  by 
the  defendant  from  that  judgment 

The  amended  declaration,  upon  which  the  case  was  tried, 
contained  four  counts.     The  first  count  charged  that  the 
defendant  was  engaged  in  the  storage  business,  and  that  for 
a  consideration  it  agreed  to  store  and  safely  keep  in  its 
warehouse  in  Baltimore  Oity  certain  goods  and  chattels,  etc., 
of  the  plaintiff  until  the  same  should  be  called  for  by  the 
plaintiff,  and  then  safely  deliver  the  same  to  the  plaintiff  at 
his  request;  but  through  its  neglect  to  take  proper  care  of 
said  goods  and  chattels  while  the  same  were  in  its  ware- 
house, they  became  greatly  broken,  damaged,  and  destroyed 
and  some  of  them  were  lost    The  second  count  charged  n^ 
ligence  on  the  part  of  the  defendant  in  hauling  the  goods  to 
a  railroad  car  in  Baltimore  Oity  in  pursuance  of  its  imder- 
taking  with  the  plaintiff,  and  in  loading  the  goods  in  the 
car,  and  as  a  result  of  that  negligence  the  goods  were  dam- 
aged and  some  lost    The  third  count  is  here  transcribed : 
"And  for  that,  in  the  early  part  of  December,  in  the 
year  1910,  the  defendant,  for  compensation,  undertook 
with  the  plaintiff,  in  compliance  with  his  instructions, 
to  forward  to  him  at  Washington  certain  goods  and 
chattels,  comprising  sundry  articles  of  silverware,  fur- 
niture, china,  mats  and  other  household  effects  belong- 
ing to  the  said  plaintiff,  which  the  defendant  had  on 
storage  in  its  warehouse  in  Baltimore  City;  that  the 
plaintiff   positively   conmianded   and   instructed   the 
defendant  to  engage  a  forty-foot  car  on  the  Pennsyl- 
vania Bailroad  line  and  ship  the  said  goods  and  chat- 
tels by  means  of  the  same  to  him  in  Washington ;  that 
the  defendant  acted  upon  such  undertaking,  but  not 
regarding  its  duty  to  the  said  plaintiff,  afterwards  in 
the  early  part  of  the  month  of  December  aforesaid,  at 
Baltimore  City  aforesaid,  in  disobedience  of  the  plain- 
tiff's orders,  did  not  ship  the  said  goods  and  chattels  or 
any  part  of  the  same  by  means  of  a  forty-foot  car  on 
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the  Pennsylvania  Railroad  line,  but  wrongfully  and 
improperly  shipped  all  of  said  goods  and  chattels  in 
two  smaller  cars  on  the  Baltimore  &  Ohio  Raiboad 
line;  that  by  and  through  the  said  wrongful  and  im- 
proper conduct  of  the  said  defendant  and  its  servants, 
the  said  goods  and  chattels  became  and  were  greatly 
broken,  damaged  and  destroyed,  and  some  of  them  lost, 
and  the  plaintiff  sustained  great  loss  thereby." 

The  fourth  count  charged  that  in  1910  the  defendant 
;  undertook  to  carry  said  goods  from  its  warehouse  in  Balti- 
more City  to  the  plaintiff's  home  in  Washington,  and  that 
through  its  negligence  in  and  about  the  transportation  of  the 
goods  they  were  damaged  and  some  lost.  The  main  ques- 
tions in  the  case  arise  imder  the  first  and  third  counts. 

It  will  be  observed  that  the  cause  of  action  alleged  in  the 
first  count  is  the  breach  of  duty  by  the  defendant  in  its 
capacity  as  warehouseman,  and  in  the  third  count  is  the 
defendant's  violation  or  disobedience  of  the  plaintiff's  direc- 
tions as  to  the  shipment  of  his  goods.  The  case  was  tried 
upon  the  joinder  of  issue  upon  the  general  issue  pleas. 

The  evidence  adduced  at  the  trial  on  behalf  of  the  plain- 
tiff tended  to  establish  the  following  facts:  That  the  appel- 
lant undertook  to  remove  and  did  remove  all  the  plaintiff's 
household  effects  from  his  residence  at  Roland  Park,  and 
that  the  following  articles  were  lost,  and  have  never  been 
returned,  viz:  a  Bas  Relief  by  Cooper,  valued  at  $250.00; 
a  Bronze  Bas  Relief ;  a  pair  of  large  black  andirons  and  all 
of  the  kitchen  utensils, — a  coffee  grinder,  a  silver  chafing 
dish,  a  complete  set  of  china  dishes  and  aluminum  cook 
vessels,  and  an  ice  cream  freezer;  that  when  delivered,  a 
dining  room  table,  a  centre  table,  a  large  oak  table,  sixteen 
dining  room  chairs  upholstered  in  leather,  carved  chairs, 
brass  beds,  a  leathei*  lounge,  carved  book  cases,  desks,  chairs, 
china  closets,  etc.,  were  found  to  be  seriously  damaged ;  that 
when  these  articles  were  delivered  inco  the  possession  of  the 
defendant  they  were  in  good  condition,  and  were  not  dam- 
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aged  in  any  way;  that  the  injury  to  the  leather  lounge  had 
been  done  at  the  warehouse  of  the  defendant;  that  the  arti- 
cles were  not  removed  in  a  careful  manner  from  the  appel- 
lees residence  by  the  appellant's  servants;  that  some  of  the 
things  had  been  struck  against  the  walls  and  banister,  and 
dropped  on  the  floor;  but  that  the  removal  of  the  goods  by 
the  Security  Storage  Company  of  Washington  from  the  rail- 
road's station  in  that  city  to  the  appellee's  home  was  care- 
fully done,  and  there  is  no  evidence  in  the  record  to  show 
that  any  of  the  losses  or  injuries  complained  of  could  be 
attributed  to  the  Washington  Company;  that  some  pieces  of 
the  damaged  furniture  had  been  repaired  at  a  cost  of  $80.00 
but  that  they  were  not  as  good  after  the  repairs  as  they  were 
before  the  injury. 

The  plaintiff  testified  that  his  positive  instructions  to  the 
defendant  were  to  ship  his  goods  to  him  in  one  large  car 
over  the  Pennsylvania  Railroad  Company.  His  explanation 
of  why  he  wished  them  shipped  in  a  single  car  on  that  road 
was  as  follows : 

Q.  In  shipping  them  in  a  single  car  is  it  necessary  to  have 
the  goods  packed  ? 

A.  That  was  my  reason  for  having  them  sent  in  one  car- 
load as  there  would  be  no  necessity  whatever  of  having  them 
packed,  no  reason  for  having  the  goods  packed ;  at  least  that 
was  my  experience  in  having  them  shipped  over  the  Penn- 
sylvania Road  from  New  York  to  Philadelphia  and  from 
Philadelphia  back  to  New  York  and  from  New  York  to  Bal- 
timore; on  those  three  trips  they  had  always  gone  in  one 
car  and  they  were  never  packed,  except  that  ordinary  care 
was  used  in  packing  them  in  the  car ;  I  saw  no  reason  why 
they  should  not  come  the  short  distance  from  Baltimore  to 
Washington  under  the  same  circumstances." 

The  defendant  shipped  the  goods  in  two  smaller'  cars  over 
the  Baltimore  &  Ohio  Railroad  consigned  to  the  plaintiff  in 
the  care  of  the  Security  and  Storage  Company  of  Washing- 
ton, and  sent  the  bill  of  lading  to  that  company  with  instruc- 
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tions  not  to  deliver  the  goods  until  it  was  paid  the  amount  of 
the  defendant's  bill,  to  wit:  $200.00.  When  the  furniture 
reached  his  home,  the  plaintiff  noticed  its  damaged  condi- 
tion, and  protested  against  paying  the  biU;  but  was  com- 
pelled to  do  so  before  the  Washington  Company  would  make 
delivery.  There  was  no  contention  that  the  plaintiff  ever 
directed,  assented  to,  or  acquiesced  in  the  shipment  in  two 
cars  over  the  Baltimore  &  Ohio  Railroad. 

The  plaintiff  requested  William  H.  Houghton,  an  expe- 
rienced and  competent  expert  in  every  department  of  the 
furniture  business,  to  come  to  his  house  and  examine  his 
goods.  He  pointed  out  to  Mr.  Houghton  each  piece  of  the 
damaged  property,  which  Houghton  examined  and  valued  in 
its  damaged  condition,  and  at  the  trial  he  testified  to  the 
value  of  each  damaged  article.  He  was  present  in  Court 
and  heard  the  plaintiff's  testimony  as  to  the  character  of  the 
valued  goods  and  their  condition  at  the  time  they  were  deliv- 
ered to  the  defendant,  and,  assuming  the  plaintiff's  testimony 
in  this  respect  to  be  true,  he  gave  his  opinion  as  to  their 
value  at  the  time  they  were  received  by  the  defendant  This 
testimony  was  offered  to  aid  the  jury  in  estimating  the  dam- 
ages to  the  furniture.  This  testimony  was  objected  to  by 
the  defendant  and  its  admission  constitutes  the  second  bill 
of  exception.  This  evidence,  upon  the  authority  of  many 
cases,  was  properly  admitted.  Negro  Jerry  v.  Townshend, 
9  Md.  145 ;  Battler  v.  Belt  B.  B.  Co.,  102  Md.  595 ;  Western 
Union  Tel.  Co.  v.  Bing,  102  Md.  677. 

After  a  careful  examination  of  the  record,  we  hold  that 
the  plaintiff  offered  evidence  from  which  the  jury  could  have 
reasonably  found  the  following  facts:  First,  that  the  prop- 
erty lost  was  delivered  to  the  defendant  at  the  plaintiff's 
residence  at  Roland  Park ;  secondly,  that  the  furniture  which 
was  delivered  to  the  plaintiff  at  his  residence  in  Washington 
in  a  damaged  condition  was  delivered  to  the  defendant  at 
Koland  Park  in  good  condition;  thirdly,  that  the  defendant 
violated  the  instructions  of  the  plaintiff  as  to  the  shipment 
of  the  goods  in  two  respects,  (a)  in  shipping  them  by  the 
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Baltimore  &  Ohio  Railroad  instead  of  the  Pennsylvaiiia 
Railroad  in  one  large  ear;  (6),  and  in  shipping  in  two 
smaller  ears  over  the  Baltimore  &  Ohio  Road ;  and  fourthly, 
that  by  the  arrangement  which  it  made  with  the  Washington 
Storage  Company  the  defendant  retained  possession  and  con- 
trol of  the  goods  until  they  were  delivered  to  the  plaintiff; 
fifthly,  that  most  of  the  damage  was  done  in  the  course  of 
transportation  over  the  Baltimore  &  Ohio  line. 

The  defendant  offered  evidence  tending /to  show  that  the 
missing  property  was  not  received  at  its  warehouse  in  Balti- 
more, and  that  much  of  the  property  which  it  did  receive  was 
damaged ;  that  it  exercised  due  care  with  respect  to  the  prop- 
erty while  it  was  in  its  possession,  and  was  guilty  of  no  neg- 
ligence in  hauling  and  packing  the  goods  in  the  cars  of  the 
railroad  company.  Mr.  H.  Z.  Greer,  the  manager  of  the 
defendant's  storage  department,  in  a  letter  to  the  plaintiff 
dated  February  18th,  1911,  said:  "We  feel  that  we  have 
taken  more  than  ordinary  amount  of  care  with  this  ship- 
ment, and  we  do  not  feel  that  we  are  responsible  for  the 
damage  to  any  of  the  pieces,  as  everything  was  loaded  into 
the  cars  in  exactly  the  same  condition  as  they  were  when 
received  from  your  residence,  and  our  responsibility  ceases 
when  we  take  the  railroad  company's  receipt  in  the  form  of 
a  bill  of  lading."  The  defendant  informed  the  plaintiff  that 
the  goods  should  be  properly  packed  for  shipment,  whether 
in  carload  lots  or  not,  as  household  goods  were  handled 
roughly  in  transit ;  but,  as  we  have  stated,  this  did  not  accord 
with  the  plaintiff's  experience  in  this  regard,  and  he  declined 
to  incur  an  expense  which  he  regarded  as  unnecessary.  It 
is  admitted  by  the  defendant  that  the  plaintiff  instructed  it 
to  ship  the  goods  in  one  large  car  over  the  Pennsylvania 
road.  Mr.  Hamilton,  the  secretary  of  the  defendant,  testi- 
fied that  he  knew  Mr.  Denys  wanted  a  forty-foot  car  on  the 
Pennsylvania  Railroad,  and  Mr.  Ghreer  testified  that  the 
plaintiff  "had  requested  that  we  obtain  from  the  Pennsyl- 
vania Railroad  one  forty-foot  car  in  which  to  load  his  goods.'' 
But  Mr.  Hamilton  further  testified  that  the  plaintiff  acqui- 
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esced  in  the  shipment  of  the  goods  by  the  Baltimore  &  Ohio 
road.  His  testimony  on  this  subject  was  that  he  called  the 
plaintiff  on  the  telephone,  and  told  him  that  a  forty-foot  cat 
could  not  be  gotten  from  the  Pennsylvania  Railroad,  but  that 
the  defendant  would  try  the  Baltimore  &  Ohio  Railroad,  and 
that  the  plaintiff  acquiesced  in  that  arrangement.  Mr.  Greer, 
who  was  present  at  the  time  of  this  telephonic  communica- 
tion testified  as  follows:  "I  could  tell  by  Mr.  Hamilton's 
answers  to  him  about  what  their  conversation  must  be;  he 
told  him  at  my  suggestion  after  learning  we  could  not  secure 
a  forty-foot  car  over  the  Pennsylvania  road,  he  asked  Mr. 
Denys  if  there  was  any  objection  to  shipping  the  goods  over 
the  B.  &  O.,  and  we  would  try  to  secure  a  forty-foot  car; 
still  judging  or  at  least  inferring  that  Mr.  Denys'  answers 
must  have  been  in  the  afermative,  Mr.  Hamilton  said,  ^all 
right,  we  will  do  that,  ship  by  the  B.  &  O.' "  Mr.  Denys 
testified  that  he  did  not  recall  such  a  conversation,  and  that 
his  correspondence  and  instructions  were  to  ship  by  the  Penn- 
sylvania road.  All  the  controverted  questions  of  fact  were 
submitted  to  the  jury  under  the  instructions  granted. 

At  the  conclusion  of  the  whole  case  the  Court  granted 
two  prayers — ^the  first  and  third — on  the  part  of  the  plain- 
tiff. The  first  prayer  instructed  the  jury  that  the  defend- 
ant was  liable  to  the  plaintiff  for  any  loss  of  or  injury  to, 
the  goods,  consisting  of  the  furniture  and  other  household 
effects  belonging  to  the  plaintiff,  and  being  in  the  plaintiff's 
reeidenee  on  Roland  avenue  at  tie  time  when  the  defendant 
undertook  to  take  said  goods  on  storage,  in  or  about  July, 
1907,  due  to  the  failure  on  the  part  of  the  defendant  com- 
pany, or  its  agents,  to  exercise  due  care  in  collecting  and 
transporting  said  goods  from  plaintiff's  said  residence  on 
Roland  avenue  to  the  defendant's  warehouse  on  North  ave- 
nue, or  to  the  failure  on  the  part  of  the  defendant  company, 
or  its  agents,  to  exercise  due  care  in  the  storage,  packing  and 
custody  of  said  goods  in  the  defendant's  warehouse,  or  in 
any  subsequent  handling  of  said  goods  by  the  defendant 
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And  if  the  jury  found  that  the  defendant  company  when 
called  upon  by  the  plaintiflF  to  deliver  said  goods  for  ship- 
ment failed  to  deliver  any  of  them,  or  delivered  any  of 
them  in  a  damaged  condition  which  were  not  so  damaged 
when  received  by  the  defendant,  or  its  agents,  at  the  plain- 
tiffs dwelling  on  Roland  avenue,  then  the  presumption  was 
that  such  loss  of  or  injury  to  said  goods  was  caused  by  the 
failure  on  the  part  of  the  defendant  company,  or  its  agents, 
to  exercise  ordinary  care  to  prevent  said  loss  or  injury; 
and  the  burden  was  upon  the  defendant  company  to  estab- 
lish the  contrary  by  affirmative  proof  to  the  satisfaction  of 
the  jury. 

This  prayer  was  based  upon  the  first  count  of  the  dec- 
laration, and  announced  a  correct  principle  of  law.  A 
warehouseman,  being  a  mere  bailee,  is  bound  only  to  ordi- 
nary care,  and  is  responsible  for  losses  or  damages  caused 
by  ordinary  negligence.  This  is  the  measure  of  responsi- 
bility declared  in  the  first  paragraph  of  the  prayer.  The 
evidence  tended  to  show  that  the  goods,  when  delivered  to 
the  defendant  were  in  good  condition  and  that  some  of 
tiiem  were  re-delivered  in  a  bad  condition  and  that  others 
of  them  were  lost.  In  such  a  state  of  facts  the  law  pre- 
sumes n^ligence  on  the  part  of  the  bailee  and  throws 
upon  him  the  burden  of  accoimting  for  the  condition  of 
the  property  and  of  the  missing  articles.  The  reason  for 
this  rule  is  that  since  the  bailee  is  in  the  possession  of  the 
property  when  the  injury  or  loss  occurs  he  ought  to  be  in  a 
better  position  to  account  for  the  condition  or  loss  of  the 
property  than  the  bailor.  "We  hold  it  to  more  reasonable 
rule,"  said  the  Court  in  Cnmhis  v.  Wood,  44  111.  416,  "when 
the  bailor  has  shown  he  stored  the  goods  in  good  condition 
and  they  were  returned  to  him  in  a  damaged  state,  or 
not  returned  at  all,  that  the  law  should  presume  n^ligence 
on  the  part  of  the  bailee  and  impose  on  him  the  burden  of 
showing  he  has  exercised  such  care  as  was  required  %  the 
nature  of  the  bailment."  HoeveUer  et  al,  v.  Myers  et  al., 
158  Pa.  St  461. 
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The  third  prayer,  which  is  here  transcribed,  was  framed 
under  the  third  count: 

"The  plaintiff  prays  the  Court  to  instruct  the  jurj-  that 
if  they  find  from  the  evidence  that  the  plaintiff,  Eev.  F. 
Ward  Denyg,  on  or  about  the  27th  of  July,  1907,  delivered 
to  the  defendant,  tiie  Security  Storage  and  Trust  Company, 
of  Baltimore  City,  the  furniture  and  other  goods  mentioned 
in  the  declaration,  to  be  kept  on  storage  for  compensation, 
and  held  subject  to  the  plaintiff's  order.  And  that  the 
defendant  was  engaged  in  the  business  of  keeping  furniture 
and  other  articles  of  the  kind  mentioned  in  the  declaration 
on  storage,  and  delivering  the  same  upon  the  orders  of  the 
owners  thereof,  and  that  the  defendant  kept  the  goods  in 
question  imtil  on  or  about  the  10th  day  of  December,  1910, 
when  the  plaintiff  directed  the  defendant  to  ship  said  goods 
to  him,  the  plaintiff,  in  the  City  of  Washington,  D.  C,  by, 
upon  and  over  the  lines  of  the  Pennsylvania  Railroad  Com- 
pany, and  in  a  single  car  of  the  Pennsylvania  R.  R.  Co. 
That  the  defendant  accepted  the  employment,  and  under- 
took, for  compensation  in  money,  as  agent  of  the  plaintiff, 
to  carry  out  said  directions,  but  that  instead  of  shipping 
said  goods  in  a  single  car  of  the  Pennsylvania  R  R.  Co., 
it  shipped  the  same  on  two  cars  over  the  lines  of  the  Balti- 
more &  Ohio  R.  R.  Co.,  without  the  plaintiff's  knowledge 
that  said  goods  were  going  to  be  shipped  in  two  cars,  or  over 
the  Baltimore  &  Ohio  Railroad,  and  employed  the  Security 
Storage  Company,  of  Washington  City,  to  take  said  goods 
from  the  cars  of  the  Baltimore  &  Ohio  Railroad  in  Wash- 
ington, and  deliver  the  same  to  the  plaintiff's  house  in  said 
city,  with  instructions  that  at  the  time  of  delivering  said 
goods  it,  the  said  Security  Storage  Company,  of  Washing- 
ton, should  collect  from  the  plaintiff  the  amount  of  the  said 
defendant  company's  bill  against  the  plaintiff  for  shipping 
said  goods,  as  well  as  the  amount  to  be  paid  to  the  said 
Security  Storage  Company,  of  Washington.  And  if  they 
further  find  from  the  evidence  that  said  goods  were  in  good 
condition  when  they  were  so  delivered  to  the  cars  of  the  said 
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Baltimore  &  Ohio  Railroad  Company,  and  that  certain  of 
the  said  goods  were  never  delivered  to  the  plaintiff  at  his 
house  in  Washington,  and  others  of  said  goods  were  deliv- 
ered in  a  damaged  condition,  then  the  defendant  company 
is  liable  to  the  plaintiff  for  the  actual  value  of  the  goods 
not  delivered,  and  also  for  the  difference  between  the  actual 
value  of  the  goods  delivered  in  an  injured  condition  and 
their  value  before  said  injuries,  and  also  any  expense  to 
which  the  said  plaintiff  was  put  as  a  direct  result  of  said 
damage  and  loss,  and  the  verdict  of  the  jury  should  be  for 
the  plaintiff  for  the  amount  equal  to  the  actual  value  of 
the  goods  not  delivered  and  also  for  the  difference  between 
the  actual  value  of  the  goods  delivered  in  an  injured  con- 
dition and  their  value  before  said  injuries.  But  if  the 
jury  shall  find  that  the  plaintiff  assented  to  the  shipment 
of  his  goods  over  the  Baltimore  &  Ohio  Railroad,  and  if 
they  find  said  goods  were  shipped  in  two  cars  of  the  Balti- 
more &  Ohio  Railroad,  and  were  not  exposed  to  greater 
risks  than  if  they  had  been  shipped  in  a  single  car,  the 
defendant  can  not  be  held  responsible  for  any  loss  or 
injury  sustained  by  reason  of  the  transportation  over  the 
Baltimore  &  Ohio  Railroad," 

The  general  rule  seems  to  be  well  settled  that  where  an 
agent  violates  the  directions  of  his  principal  as  to  the  ship- 
ment of  goods  he  assumes  the  risk  of  injuries  to  them 
occurring  in  the  course  of  the  unauthorized  transportation. 
This  liability  grows  out  of  the  legal  principles  governing 
the  relations  of  principal  and  agent.  1  Parsons  on  Con., 
sec.  69;  Davis  v.  Garrett,  6  Bingham;  718;  Adams  v.  Rob- 
inson, 65  Ala.  686;  Johnson  v.  N.  Y.  Cen  R.  R.  Co.,  33 
N".  Y.  610.  This  is  the  principle  upon  which  the  third 
prayer  was  framed.  The  concluding  portion  of  the  prayer, 
which  was  an  amendment  added  by  the  Court,  was  most 
favorable  to  the  defendant,  and,  perhaps,  granted  it  more 
than  it  was  entitled  to  ask  under  the  law. 

The  second,  third,  fifth  and  sixth  prayers  which  were 
granted  on  behalf  of  the  defendant,  placed  its  whole  case 
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before  the  jury  in  the  most  favorable  way.  While  the  plain- 
tiff may  have  some  reason  to  complain  of  the  amendments 
made  by  the  Court,  surely  the  defendant  was  not  injured 
thereby.  The  defendant's  first,  fourth,  seventh,  eighth  and 
ninth  prayers  *were  properly  refused.  The  first  prayer 
asked  the  Court  to  direct  a  verdict  for  the  defendant. 
Apart  from  all  other  considerations,  this  prayer  could  not 
have  been  granted,  because  the  plaintiff  had  positively  testi- 
fied that  a  large  leather  lounge  had  been  injured  while  in 
the  defendant's  possession.  The  fourth  prayer  was  based 
upon  the  theory  that  some  of  the  missing  articles  had  been 
stolen  while  in  the  custody  of  the  defendant  The  plaintiff 
made  no  such  claim  in  his  pleadings,  nor  did  he  offer  any 
evidence  of  theft  Neither  did  the  defendant,  and,  there- 
fore, it  would  have  been  improper  to  grant  this  prayer. 
The  seventh,  eighth  and  ninth  prayers  ignored  entirely  the 
assumption  of  risk  by  the  defendant  flowing  from  its  dis- 
obedience of  the  plaintiff's  instructions,  and  were  therefore 
properly  refused. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 
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MUERAY  VANDIVER,  State  Teeasubek  of  the  State 

OF  Maryland  and  the  United  States  of  Ameb- 

icA,  v8.  EDWIN  W.  POE,  STETJART  S. 

JATTNEY  AND   ERNEST  J. 

CLARK,  Receivers. 

Surety  Companies :  deposits  with  State  Treasurer;  specific  trtAst 
for  policy  holders;  voluntary  dissolution. 

Under  Article  23,  section  110  of  the  Code  (1912),  certain  funds 
are  required  to  be  deposited,  by  each  Surety  Company  doing 
business  in  Maryland,  with  the  State  Treasurer,  to  be  held 
by  him  in  trust  as  security  for  all  the  holders  of  the  com- 
pany's policies;  such  a  company,  while  solvent,  went  into 
voluntary  dissolution;  the  receivers  filed  a  petition  to  require 
the  State  Treasurer  to  deliver  to  them  the  securities  that 
had  been  so  deposited  with  him  by  the  corporation;  upon 
appeal  by  the  Treasurer  from  an  order  of  the  Court  directing 
him  to  deliver  the  securities,  it  was  held,  that,  under  the  law 
and  the  facts  of  the  case,  there  was  no  warrant  for  the  Treas- 
urer to  deliver  the  securities  which  had  been  so  placed  in  his 
hands  for  specific  trust  purposes.  p.  357 

Decided  January  Hth,  19 IS. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  f Heuis- 
LER,  J.). 
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The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Pbabce, 
Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Edward  Duffy  and  John  Philip  Hill  (with  whom  was 
Edgar  Allan  Poe  on  the  brief),  for  the  appellant. 

Steuart  S.  Janney  and  George  R.  Qaither,  for  the 
appellees. 

Washington  Bowie,  Jr.,  filed  a  brief  on  behalf  of  various 

policyholders. 

• 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

On  the  13th  January,  1911,  the  United  Surety  Com- 
pany was  placed  in  the  hands  of  receivers.  The  bill 
filed  in  the  case  was  by  some  of  the  stockholders  and 
directors  of  the  company,  and  among  other  things  alleged 
that  through  mismanagement  and  wastefulness  in  the  con- 
duct of  its  affairs,  the  surplus  of  $250,000  had  been  alto- 
gether wiped  out,  and  its  capital  stock  had  been  impaired, 
but  nevertheless  the  said  company  was  solvent,  but  had 
been  prohibited  by  an  order  of  the  State  Insurance  Com- 
missioner from  writing  any  further  bonds  of  any  nature 
(HT  description  until  the  impairment  of  its  capital  stock 
had  been  made  good.  The  prayer  of  the  bill  was,  first, 
that  receivers  might  be  appointed ;  second,  for  an  injunction 
requiring  the  officers,  agents  and  employees  of  the  company 
to  deliver  to  receivers  the  books,  papers  and  accounts,  and 
all  the  property  of  the  company,  and  to  refrain  from  inter- 
fering in  any  manner  with  the  possession  of  the  property  by 
the  receivers;  and,  third,  that  a  day  should  be  fixed  before 
which  all  claims  of  every  description  should  be  filed  in 
Court,  or  be  forever  barred  from  participation  in  the  assets 
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of    the    corporation.      The    allegations    of    the    bill    were 
admitted  by  the  company  by  its  answer. 

In  May,  1906,  the  company  had  deposited  with  the  Treas- 
urer of  Maryland,  $100,000,  of  the  registered  stock  of  the 
City  of  Baltimore,  par  value,  in  order  to  comply  with  the 
provisions  of  the*  Act  of  1896,  Chapter  160.  (Code  1912, 
Art.  23,  sec.  110.)  At  the  same  time  it  had  deposited  with 
the  Treasurer  of  the  State  of  Maryland  an  additional  $100,- 
000.00  par  value,  of  the  registered  stock  of  the  City  of  Bal- 
timore, in  order  to  meet  the  legal  requirements  imposed  by 
the  laws  of  some  of  the  other  States  in  which  the  company 
wished  to  do  business.  On  the  27th  July,  1911,  the  receivers 
filed  a  petition,  the  object  of  which  was  to  require  the  State 
Treasurer  to  deliver  over  tp  them  the  $200,000  par  value, 
gi  Baltimore  City  stock,  and  by  its  order  of  July  28th,  1911, 
the  Circuit  Court  of  Baltimore  City  ordered  such  transfer 
from  the  State  Treasurer  to  the  receivers.  Thereafter,  and 
before  the  decree  had  become  enrolled,  the  State  Treasurer 
filed  a  petition  to  re-open  the  order  of  July  28th,  in  order 
that  he  and  his  bond  might  be  heard  thereon,  and  present 
objections  thereto.  These  objections  came  on  to  be  heard 
later,  and  after  such  hearing,  on  March  16th,  1912,  the 
Court  re-afiirmed  its  order  of  July  28th,  1911,  and  directed 
the  securities  in  the  hands  of  the  State  Treasurer  to  be  by 
him  delivered  over  to  the  receivers  of  the  company,  and  it 
is  from  these  two  orders  or  decrees  that  the  present  appeal 
has  been  taken. 

The  question  presented  is  a  narrow  one,  and  one  for  which 
no  precise  precedent  has  been  cited  or  found.  While  there 
are  a  number  of  cases  in  which  receivers  of  insolvent  corpora- 
tions, or  corporations  which  have  been  dissolved,  or  the  char- 
ters of  which  have  been  declared  forfeited,  have  sought  to 
recover  from  an  official  depositary  securities  placed  in  his 
hands  for  the  security  of  those  doing  business  with  the  com- 
pany, in  order  that  the  proceeds  of  such  securities  might  be 
distributed  among  claimants  according  to  their  respective 
legal  rights,  no  case  has  been  found  of  a  like  application  to 
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gain  possession  of  the  securities  of  a  solvent  company.  The 
solvency  of  the  company  in  question  is  not  merely  alleged  in 
the  bill,  but  has  been  re-iterated  time  and  again  by  these 
receivers  in  various  papers  filed  by  them,  and  was  distinctly 
testified  to  on  the  stand  by  one  of  the  receivers,  and  it  is 
alleged  to  have  been  the  reason  for  the  dismissal  of  an  action 
instituted  by  certain  of  the  stockholders  of  the  company  for 
the  dissolution  of  the  company.  One  of  the  receivers  testi- 
fies in  these  words :  "We  are  endeavoring  to  work  out  a  prac- 
tical liquidation  that  will  result  in  a  benefit  to  those  who 
own  the  property,  that  is,  those  who  own  its  bonds,  policies 
and  stocf 

In  the  case  of  the  American  Casualty  Co,  case,  82  Md. 
635,  $200,000  had  been  deposited  in  a  similar  manner  with 
the  State  Treasurer,  and  an  application  was  made  by  re- 
ceivers of  that  company  to  turn  over  to  them  such  securities, 
but  in  that  case  no  question  appears  to  have  been  raised  as 
lo  the  power  or  propriety  of  Mr.  Jones,  then  State  Treasurer, 
surrendering  the  property.  At  the  time  when  the  deposit 
was  made  in  the  American  Casualty  case,  the  statute,  Act 
1892,  Chapter  109,  then  in  force,  did  not  require  a  deposit 
with  the  State  Treasurer  of  any  securities  by  a  company 
doing  a  surety  business.  In  the  able  opinion  filed  in  that 
case  the  late  Chief  Judge  McShebby  held,  that  the  cir- 
cumstances under  which  the  deposit  was  made  were  such  as 
to  create  a  valid  trust  and  to  be  administered  as  a  trust,  and 
further  that  if  the  State  Treasurer  "did  not  care  to  take 
apon  himself  the  responsibility  of  distributing  the  fund 
among  the  parties  entitled  to  it,  he  had  the  undoubted  right 
either  to  invoke  the  aid  of  a  Court  in  its  distribution,  or 
upon  petition  of  the  receivers  to  surrender  it  to  the  Court 
whose  officers  the  receivers  were,"  and  that  the  fund  then  in 
Court  "must  be  treated  as  impressed  with  a  trust  and  must 
be  applied  solely  to  the  claims  of  policy  holders,"  subject  to 
prior  or  paramount  liens.  By  the  Act  of  1896,  Chapter  160, 
companies  doing  a  surety  business  were  brought  within  the 
control  of  the  law,  and  the  securities  of  such  companies  so 
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deposited  with  the  State  Treasurer,  were  required  to  be  "reg- 
istered in  the  name  of  said  treasurer,  officially,  as  held  in 
trust  under  and  pursuant  to  this  section,  and  the  same  shall 
be  held  by  said  treasurer,  in  trust  for  all  the  holders  of 
policies  or  guarantees  of  said  corporation.  *  *  *  And  all  of 
the  said  stocks  so  held  in  trust  by  the  said  treasurer  *  *  * 
shall  be  held  by  said  treasurer  subject  to  sale  and  transfer 
and  to  the  application  of  the  proceeds  of  such  sale  by  the  said 
treasurer  only  on  the  order  of  any  Court  of  competent  juris- 
diction." This  presents  the  case  of  a  fund  distinctly  re- 
quired by  a  Legislative  Act  of  Assembly  as  a  condition  of 
doing  business,  designated  as  a  trust  fund  for  a  specific  pur- 
pose with  a  trustee  created  by  the  Act,  and  the  mode  of  the 
execution  of  his  trust  in  some  measure  pointed  out.  The 
question  is  thus  not  identical  with  the  situation  which  wab 
presented  in  the  Casualty  case.  There  the  insolvency  of  the 
company  was  established — here  solvency  is  said  to  exist; 
there  no  statute  had  been  provided  covering  the  case — ^here 
we  have  an  explicit  one.  In  1  Beach  on  the  Law  of  Insur- 
ance, sec.  82,  it  is  said:  "The  effect  of  statutes  of  the  States 
providing  for  the  deposit  by  insurance  companies  of  securi- 
ties with  some  State  official  for  the  protection  of  its  policy 
holders,  and  the  act  of  the  company  in  complying  with  such 
statute  is  to  create  a  trust  fund  in  the  hands  of  such  (^cial, 
he  thereby  becoming  trustee  for  the  class  of  beneficiaries 
represented  by  the  insured  in  those  States.  Such  trust  have 
been  held  as  perfect  as  those  created  by  deed  or  will  and  as 
much  entitled  to  protection  from  the  Courts.  In  a  case 
where  a  life  insurance  company  had  deposited  with  a  State 
Treasurer  an  amount  in  securities  under  a  statute  passed  to 
enable  it  to  thus  comply  with  the  requirements  of  statutes  of 
other  States,  that  it  might  do  business  in  those  States,  had 
become  insolvent,  and  its  affairs  and  assets  had  been  placed 
in  the  hands  of  receivers,  it  was  held  that  the  receivers  could 
not  by  action  recover  this  amoimt  from  the  State  Treasurer. 
It  was  a  trust  fund  in  his  hands  for  the  benefit  of  the  various 
policy  holders.    The  State  had  made  him  a  trustee,  placed  no 
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limitation  upon  his  rights  and  powers  as  such,  and  presum- 
ably intended  to  have  him  subject  to  the  general  law  of 
trusts.  When  the  trust  terminates  it  is  his  duty  to  distribute 
the  fund  among  the  beneficiaries."  The  rule  is  titius  ex- 
pressed in  IV  Joyce  .on  Insurance,  sec.  3593 :  "In  many 
States  insurance  companies  are  required  to  depoisrit  a  fund 
with  the  State  Treasurer  or  other  State  oflScer  for  the  secur- 
ity of  the  policy  holders  in  such  States.  In  case  of  a  deposit 
being  made  in  pursuance  of  such  a  requirei^ent  the  jreceiver 
of  the  company  can  not  obtain  possession  of  the  fund  for  the 
benefit  of  general  creditors,  but  it  must  be  diyidecl  among 
the  persons  for  whose  protection  it  was  deposited,  and  no 
other  can  acquire  the  benefits  thereof.'^  ■ 

The  leading  case  on  this  subject  is  Cooke  ei  ai.,  B^cei6- 
ers,  V.  Warner,  Treasurer,  56  Conn.  234.  In  that  case  the 
Insurance  Commissioner  of  Connecticut  had  taken  proceed- 
ings against  the  Continental  Life  Insurance  Company  upon 
the  ground  that  its  assets  were  less  than  its  liabilities, -and 
asked  the  appointment  of  a  receiver,  and  that  the  charter 
be  annulled ;  and  a  decree  was  passed  by  which  the  diarter 
was  annulled  (corporation  dissolved)  and  reoeiv^ 'w^ 
appointed,  and  the  receivers  then  demanded  of  the  State 
Treasurer  the  securities  which  had  been  deposited  with  him,^ 
under  a  statute  substantially  like  that  in  this  State-  The 
application  of  the  receivers  was  refused,  the  Court'  holding 
that  the  trustee  could  not  thus  have  the  trust  funds  taken 
from  him  for  use  or  even  distribution  by  others,  in  the 
absence  of  an  allegation  that  he  was  wrong  either  in  posses* 
sion  or  administration,  that  the  statute  could  no  more  compel 
a  trustee  to  surrender  property  lawfully  subj«5ted  to  a 
trust  dian  it  could  compel  a  mortgagee  or  pledgee  to  release 
the  mortgage  or  pledge  without  payment;  that  if  turned 
over  io  the  receivers  it  might  be  diverted  from  the  specific 
trust  purposes  to  which  it  was  dedicated.  The  New  York 
Court  of  Appeals,  in  the  case  of  Buggies  v.  Chapman,  59 
N.  Y.  163,  adopted  the  same  rule,  and  an  Act  was  then 
passed  by  the  New  York  Legislature  in  whidi  it  was  thought 
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that  the  rule  had  been  modified,  and  in  that  way  in  the  case 
of  the  People  v.  Chapman,  64  N.  Y.  557,  the  qiiestion  a 
second  time  reached  that  Court,  and  its  former  ruling  was 
affinned.  These  cases  were  followed  in  the  later  case  in  re 
Chuardian  Insurance  Co.,  13  Hun.  H5,  although  the  judge 
deciding  that  case  would  evidently  have  been  very  glad  if 
he  could  ^hus  have  diverted  the  fund  from  the  hands  of 
the  trustee  into  those  of  the  receivers.  In  the  case  of  in  re 
Home  Provident  Safety  Fund  Association,  129  N.  Y.  288, 
there  was  a  voluntary  dissolution  of  the  company;  and 
it  was  held,  that  while  the  Court  had  power  to  make 
a  distribution  of  its  funds  amongst  those  entitled,  it 
had  no  power  to  take  from  a  trustee  funds  placed  in 
the  handa  of  that  trustee  for  a  specific  purpose  and  dis- 
tribute them  through  its  receiver  instead  of  through  the 
trustee;  that  the  trustee  was  entitled  to  hold  the  fimd  not- 
withstanding the  dissolution;  but  the  courts  might  require 
the  trustee  to  make  the  distribution  of  the  funds  in  accord- 
ance with  the  terms  of  the  trust  on  which  it  was  held.  The 
case  of  the  People  v.  The  Am.  Steam  Boiler  Works  and 
Wwrd,  Receiver,  147  N.  Y.  25,  was  one  which  turned  main- 
ly upon  the  right  of  the  receiver  to  demand  of  the  trus- 
tees the  interest  which  had  been  received  on  the  deoosit, 
and  that  right  was  affirmed;  but  it  was  further  held  that 
under  the  then  existing  statute  of  New  York,  which  had 
been  passed  in  part  to  obviate  the  effect  of  the  decision  in 
Ruggles  v.  Chapman,  supra,  that  a  receiver  was  not  entitled 
to  have  the  fund  turned  over  to  him  until  the  right  of  the 
policyholders  had  been  settled.  The  appellee  relies  stronerlv 
for  the  purpose  of  sustaining  the  right  of  the  receivers  to 
the  securities  now  in  the  hands  of  the  State  Treasurer,  UTx>n 
the  case  of  Hayne  v.  Met,  Trust  Co.,  67  Minn.  245 :  in  that 
case  certain  securities  had  been  deposited  with  the  State 
Insurance  Commissioner,  for  the  benefit  of  policyholders, 
and  subsequently  an  exchange  was  effected  by  the  comT>pnv 
by  which  securities  of  a  less  value  wei-o  substituted  for  the 
securities  originally  deposited,  and  the  receiver  proceeded 
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against  the  trust  company  which  then  held  the  original 
securities  to  recover  them  for  the  benefit  of  the  policy- 
holders. This  presented  a  far  different  case  from  the 
one  before  ns ;  there  had  been  a  diversion  of  the  trust  fund, 
and  it  was  a  proceeding,  not  against  the  official  who  should 
have  been  the  custodian  of  the  security,  but  against  a  coiv 
poration  which  had  gained  possession  of  those  securities,  to 
recover  them  back,  or  in  other  words  to  restore  a  fund  which 
had  been  permitted  by  the  State  official  whose  duty  it  was 
to  guard  it,  to  be  diverted,  and  under  such  a  condition  of 
facts  tiiere  is  no  similarity  to  the  present  case.  The  appel- 
lee has  also  cited  the  case  of  Relfe  v.  Spear,  6  Mo.  App. 
129 ;  that  was  the  case  of  a  proceeding  by  the  Superintend- 
ent of  Insurance  of  the  State  of  Missouri  against  the 
receivers  of  five  different  insurance  companies,  and  the  pur- 
pose of  the  application  was  to  enable  the  Superintendent 
to  distribute  the  proceeds  of  the  securilies.  In  that  case  the 
phraseol(^  of  the  Missouri  Statute  differed  from  that  of 
^New  York ;  the  companies  had  been  dissolved,  and  under  the 
wording  of  the  statute  it  was  held  that  the  distribution 
should  be  made  under  the  supervision  of  the  Court  through 
its  receivers. 

The  case  of  the  Attorney  Oeneral  v.  North  Am.  Life  Ins. 
Co.,  80  N.  Y.  152,  arose  under  an  entirely  different  statute, 
one  which  provided  for  the  sale  and  conversion  into  money 
by  the  Superintendent  of  Insurance  of  the  securities  depos- 
ited with  him,  and  then  contained  this  further  provision: 
"The  proceeds  of  such  sale  or  sales  shall  be  paid  to  the  said 
receiver  on  his  giving  his  receipt  to  said  superintendent.'' 
This  was  an  express  direction  of  law,  not  for  the  turning 
over  to  the  receiver  of  the  securities  held  by  the  State 
Insurance  Commissioner,  but  of  the  proceeds  of  sale,  and 
under  such  a  mandate  the  Court  had  no  option  when  the 
Insurance  Commissioner  had  made  the  sale  required  by  the 
statute,  but  was  bound  to  direct  the  turning  over  of  the 
proceeds.  This  decision,  therefore,  can  not  be  regarded  as 
a  precedent  to  the  present  case. 
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In  Faikeribach  v.  Patterson,  43  Ohio  St  369,  the  Court 
goes  only  to  the  extent  of  saying  that  **the  Superintendent 
of  Insurance  should  act  and  perform  his  trust,  and  when 
the  trust  is  fully  performed,  the  remainder  of  the  deposit, 
if  any,  should  then  and  not  until  then  be  paid  over  to  the 
assignee." 

An  Ohio  Statute  read,  "The  securities  deposited  with  the 
Insurance  Department  pursuant  to  this  section,  shall  be  held 
by  the  Superintendent  in  trust  for  the  benefit  of,  and  as 
security  for,  the  policyholders  of  such  corporation,  their 
l^al  representatives  and  beneficiaries,"  and  in  the  State  v. 
Matthews,  64  Ohio  St  419,  where  a  recovery  of  the  securi- 
ties was  sought  by  the  assignee  of  an  insolvent  corporation, 
it  was  held,  that  the  assignee  could  not  recover  them  with- 
out fir^  showing  that  the  company  was  no  longer  liable  to 
the  policyholders,  and  that  it  was  the  duty  of  the  Superin- 
tendent of  Insurance  to  make  the  distribution  among  such 
policyholders.  In  all  of  these  various  cases  the  corporations, 
the  recovery  of  the  securities  of  which  were  asked,  were 
insolvent,  and  as  set  forth  as  above,  there  is  hardly  a  break 
in  the  line  of  decisions  to  the  effect  that  receivers  and 
assignees  are  not  entitled  to  demand  or  obtain  the  posses- 
sion of  such  securities,  and  if  this  be  true  with  regard  to 
insolvent  corporations,  with  far  greater  reason  must  it  be 
true  in  the  case  of  a  solvent  corporation. 

Much  stress  was  laid  in  argument  upon  the  complication 
and  increased  expense  which  would  ensue  from  a  distribu- 
tion of  the  fund  arising  from  the  proceeds  of  sale  of  the 
securities  in  the  hands  of  the  State  Treasurer,  if  that  were 
required  to  be  done  in  a  separate  and  independent  proceed- 
ing. Upon  the  case  as  presented  in  the  record  there  is  no  case 
of  distribution  before  this  Court,  or  even  evidence  that  this 
fund,  or  any  of  it,  will  be  required  by  the  receivers  for  the 
liquidation  of  valid  claims.  From  their  report  they  appar- 
ently hold  assets  of  the  corporation  to  an  amount  somewhere 
between  four  and  five  hundred  thousand  dollars  not  im- 
pressed with  any  trust,  and  if  the  company  is,  as  they  aver 
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and  testify,  solvent,  it  may  well  be  that  no  part  of  the  $200,- 
000  will  be  required  for  the  payment  of  any  claims  of  policy 
holders.  Apparently  some  such  belief  was  in  the  mind  of 
the  Court  below,  as  it  passed  no  decree  dissolving  the  corpora- 
tion, but  in  fact  dismissed  a  bill  having  that  ultimate  object 
in  view. 

The  State  Treasurer  is  now  a  party  to  the  present  pro- 
ceeding; by  his  answer  the  disposition  of  the  securities  or 
the  proceeds  arising  from  them  is  under  the  control  of  the 
Equity  Court  in  which  these  receivers  were  appointed,  and 
while  we  do  not  decide  that  under  a  different  condition  of 
facts  it  might  not  be  right  and  appropriate  to  direct  the 
turning  over  of  the  proceeds,  of  the  sale  of  the  securities  to 
the  receivers  to  distribute,  or  that  the  State  Treasurer  might 
not  make  a  distribution  of  them  in  the  same  proceeding,  we 
can  find  no  sufficient  warrant  in  the  statute,  or  in  the  condi- 
tion of  the  company  as  it  now  exists,  to  justify  the  turning 
over  at  this  time  to  the  receivers  of  a  solvent  corporation, 
securities  which  have  been  placed  in  the  hands  of  a  trustee 
for  a  specific  trust  purpose,  and  with  be^eficia^ies  scattered 
in  a  large  number  of  States. 

The  decree  of  July  28th,  1911,  and  March  16th,  1912, 
must  therefore  be  reversed. 

Decrees  of  July  28th,  1911,  and  March 
16th,  19 IS,  reversed,  and  cause  re- 
manded; the  appellees  to.  pay  the  costs 
of  this  appeal. 
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JOHN  S.  GRAHAM  et  al.  vs.  PHILIP  B.  COOPER 

Liquidated  Damages:  building  contracts. 

By  a  written  contract,  a  builder  agreed  to  erect  and  com- 
plete a  dwelling  house  for  the  defendant  by  the  Ist  of  Sep- 
tember of  a  certain  year  for  a  sum  named.  The  house  not 
being  completed  on  that  date,  it  was  agreed  between  the  par- 
ties by  a  supplemental  contract  that,  imless  the  house  should 
be  completed  before  the  1st  of  the  next  October,  the  builder 
should  pay  to  the  defendant  as  liquidated  damages  $5.00  a 
day,  commencing  with  the  1st  day  of  September,  ''until  the 
building  was  completed  and  ready  for  occupancy."  Held, 
that  in  view  of  all  the  facts  of  the  case,  and  the  inconven- 
ience that  it  was  known  that  delay  in  completing  the  house 
would  cause  the  defendant,  the  provision  should  be  consid- 
ered as  in  the  nature  of  liquidated  damages,  and  not  as  a 
penalty.  pp.  370-371 

The  fact  that  the  liquidated  damages  commenced  to  run  from  a 
date  before  the  day  of  the  breach  does  not  affect  the  question. 

p.  371 

Decided  January  Hth,  191S. 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County 
(Beashears,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was    argued   before    Boyd,    C.    J.,    Peabce, 
BuBKE,  Thomas,  Pattison  and  Stockbbidge,  JJ. 

Frank  H.  Stochett  and  James  M.  Munroe,  for  the  appel- 
lant 

Ridgely  P.  Melvin,  for  the  appellee. 
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Pattison^  J.,  delivered  the  opinion  of  the  Court. 

The  appellant  in  this  case,  John  S.  Graham,  a  Lieutenant 
Commander  in  the  U.  S.  Navy,  and  the  owner  of  a  lot  of 
land  at  Wardour  Bluffs,  near  the  City  of  Annapolis,  entered 
into  a  written  contract  with  the  appellant,  Philip  B.  Cooper, 
a  builder  and  contractor  of  Annapolis,  Md.,  dated  the  5th 
day  of  May,  1910,  by  which  the  appellee  was  to  build  and 
construct  for  him  a  frame  cottage  on  said  lot  of  land.  By 
this  contract  the  appellee  was  not  only  to  do  the  work,  but 
was  likewise  to  furnish  the  material  to  be  used  in  the  con- 
struction of  said  cottage.  The  work  to  be  done  and  the 
material  to  be  used  were  to  conform  to  the  specifications 
thereto  attached  and  made  a  part  of  the  contract.  The  house 
was  to  be  completed  not  later  than  the  1st  day  of  September, 
1910,  at  which  time,  or  upon  its  completion,  ready  for  occu- 
pancy, the  sum  of  $4,400  was  to  be  paid  therefor  to  the 
appellee  by  the  appellant 

Upon  the  1st  day  of  September,  1910,  the  house  was  not 
completed  and  ready  for  occupancy,  and  on  the  3rd  of  Sep- 
tember following  a  supplemental  agreement  was  entered  into 
by  and  between  the  appellant  and  the  appellee. 

By  the  last  agreement  or  contract  the  time  in  which  the 
building  was  to  be  completed  was  extended  to  the  1st  day  of 
October,  1910,  at  which  time  it  was  to  be  completed  and 
ready  for  occupancy.  But  the  contract  further  provided, 
that  should  the  appellee  fail  to  complete  the  building  at  the 
time  named  therein,  he  was  to  pay  to  the  appellant,  as  liqui- 
dated damages,  the  sum  of  five  dollars  per  day,  commencing 
with  the  1st  day  of  September,  1910,  "until  the  building  was 
completed  and  ready  for  occupation."  It  was  further  pro- 
vided therein,  however,  "That  the  said  John  S.  Graham  is 
not  to  be  unreasonable  in  his  interpretation  of  the  phrase 
'completed  and  ready  for  occupation,^  but  in  matters  of  trifl- 
ing moment  may  accept  the  said  building,  occupy  the  same 
and  retain  from  tlie  contract  price  such  sum  or  sums  of 
money  as  may  be  sufficient  to  complete  the  work  in  every 
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detail  and  particular."  In  all  other  respects  the  original 
agreement  or  contract  was  unchanged  and  was  to  remain  in 
full  force  and  effect. 

On  October  Ist,  as  alleged  by  the  appellant,  the  building 
was  still  unfinished  and  not  ready  for  occupancy.  On  Octo- 
ber 13th,  however,  the  appellant  moved  in  and  occupied 
the  building;  at  which  time,  as  he  alleged,  the  building 
was  still  incomplete  and  unfinished. 

The  record  discloses  by  correspondence  and  otherwise  that 
the  appellant  was  dissatisfied  with  the  work  done  and  mate- 
rial furnished  by  the  appellee  upon  and  in  the  erection  of 
said  house,  and  contended  that  the  work  had  not  been  com- 
pleted, and  after  the  payment  by  him,  in  all,  of  the  sum  of 
$3,955.54,  the  last  payment  being  made  on  the  8th  day  of 
October,  1910,  he  refused  to  pay  more  so  long  as  the  condi- 
tions of  which  he  complained  continued  to  exist. 

On  the  16th  day  of  December,  1910,  the  balance  of  said 
contract  price,  $444.46,  as  claimed  by  the  appellee,  and  the 
further  sum  of  $25  for  extra  work  likewise  claimed  by  the 
appellee,  not  having  been  paid,  the  appt^Uee  filed  his  median- 
ics'  lien  against  said  house  and  lot  of  land  for  the  sum  of 
$469.46.  On  the  30th  day  of  December  he  filed  his  bill 
in  the  Circuit  Court  for  Anne  Artmdel  County  for  the 
enforcem>ent  of  his  mechanics'  lien  claim  against  the  appel- 
lant and  the  ^Workingmen's  Building  and  Loan  Associa- 
tion of  Annapolis,  Anne  Arundel  county,  Maryland,''  a 
corporation  to  which  the  appellant,  by  deed  of  mortgage,  had 
conveyed  said  property  to  secure  a  loan  from  it  to  him.  In 
his  bill  he  asked  for  a  sale  of  the  property  described  in  said 
lien,  and  that  the  proceeds  thereof  be  distributed  to  him  as 
lien  or  imder  the  order  of  the  Court 

The  defendant  answered  the  bill,  denying  the  all^ation 
therein  contained  that  the  building  was  erected  and  com- 
pleted in  compliance  with  the  terms  of  the  contracts  and 
specifications  mentioned,  and  allied  that  it  was  at  such 
time  "in  an  incomplete  condition,  requiring  and  necessitat- 
ing the  expenditure  of  considerable  sums  of  mon^  to  make 
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the  same  oonform  to  the  provisionB,  requirements  and  stipu- 
lations of  said  contracts,  plans  and  specifications ;"  and  that 
such  incomplete  condition  of  the  building  was  due  to  the 
neglect  and  failure  of  the  plaintiff  to  complete  the  same  in 
accordance  with  the  terms  of  said  contracts,  pland  and  speci- 
fications. And  in  his  answer  he  denied  that  he  was  owing 
unto  the  appellee  the  suin  of  $469.46,  as  alleged  in  the  bill, 
but  charged  that  *T)y  reason  of  his  (plaintiff's)  neglect, 
mismanagement  and  flagrant  disregard  of  the  terms  and 
requirements  of  the  said  contracts  and  specifications  he 
has  been. more  than  compensated  for  such  work  as  he  has 
done  and  materials  furnished  in  and  about  the  erection  of 
said  building." 

Upon  the  bill,  answer  and  evidence  the  Court  below 
granted  a  decree  as  prayed,  after  first  having  reduced  the 
amount  claimed  to  the  extent  of  $35,  of  which  $25  was  for 
extra  work,  which  the  Court  held  had  not  been  properly 
proven,  and  $10  for  work  that  the  appellee  agreed  to  do 
and  which  was  not  done.  It  is  from  that  decree  that  this 
appeal  is  taken. 

The  appellant  contends: 

First — That  by  a  reasonable  interpretation  of  the  phrase 
''completed  and  ready  for  occupation,'^  found  in  the  supple- 
mental contract,  the  building  was  not  completed  and  ready 
for  occupancy  on  the  1st  day  of  October,  1910 ;  and,  there- 
fore, by  the  provisions  of  said  supplemental  contract  he  was 
entitled  to  the  liquidated  damages  of  $5  for  each  and  every 
day  the  building  remained  incomplete  and  not  ready  for 
occupancy  from  the  said  first  day  of  September  until  it 
was  completed  and  ready  for  occupation,  which  was,  as  he 
alleges,  not  earlier  than  the  7th  day  of  October,  1910. 

Second — That  the  property  has  never  been  completed  in 
conformity  with  the  terms  and  provisions  of  the  aforesaid 
contracts  and  specifications,  and  that  the  amount  required 
to  complete  the  work  in  respect  to  those  things  which  have 
not  been  done,  and  the  loss  and  injury  sustained  by  him  by 
reason  of  the  failure  of  the  appellee  to  perform  the  work 
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that  has  been  done,  in  accordance  with  the  terms  and  pro- 
visions of  the  contract,  together  with  the  liquidated  dam- 
ages, to  which  he  claims  he  is  entitled  by  reason  of  the 
failure  of  the  appellee  to  complete  the  building,  ready  for 
occupancy  on  the  1st  day  of  October,  is  in  excess  of  the 
amount  of  the  contract  price  remaining  unpaid;  and  thus 
no  part  of  said  contract  price  was,  at  the  time  of  the  filing 
of  the  mechanics'  lien  or  now,  owing  unto  the  said  appellee. 

We  will  first  consider  the  second  contention.  We  shall 
refer  only  to  such  parts  of  the  spet^ifications,  which  are 
quite  vohmiinous,  as  are  involved  in  the  contentions  as  we 
have  stated  them. 

The  specifications  first  provided  that  '*A11  work  as 
described  herein,  or  shown  on  the  drawings  and  any  work 
necessary  to  the  thorough  completion  of  the  work  so 
described  or  shown,  is  to  be  executed  in  the  most  workman- 
like manner,  and  where  work  and  material  are  not  specially 
mentioned  they  are  to  be  of  the  highest  grade  and  best 
adapted  to  the  purpose.  All  materials  are  to  be  the  beet  of 
their  respective  kinds  in  ample  quantities.'' 

As  we  have  said,  the  appellant  contends  that  much  of  the 
work  that  was,  to  be  done  under  the  contracts  and  specifi- 
cations has  not  been  done,  and  that  much  that  was  done 
was  improperly  done.  In  his  testimony  he  names  these 
omissions  and  defects,  some  of  which  are:  that  the  cellar 
floor  was  not  laid  so  as  to  drain  to  the  trap  or  sink  in  the 
center  as  it  was  intended,  and  that  when  the  water  was 
turned  on  it  would  run  all  over  the  floor  before  running  out 
through  the  trap;  that  the  plastering,  particularly  in  the 
kitchen,  was  bad;  that  the  pointing  up  over  the  doors  and 
windows  was  of  the  crudest  sort  of  work;  that  the  floors 
had  not  been  planed,  cleaned  and  oiled,  as  provided  for 
in  the  specifications,  even  the  joints  and  butts  were  not 
planed  off  except  in  some  cases;  that  the  switches  for  the 
electric  wiring  had  not  been  put  in  place  in  three  or  four 
rooms ;  that  the  correction  to  be  made  in  the  back  porch  by 
the  supplemental  agreement  was  not  made;  that  the  dormer 
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window  on  the  northwest  side  of  the  house  was  not  weather 
tight,  the  rain  blew  in  all  around  the  weather  framing  and 
the  wind  came  through  both  sides  of  the  ddrmer,  and  the 
water  leaked  through  into  the  bedroom  below;  that  the 
moulding  under  the  window  framing  was  entirely  missing; 
that  there  was  no  building  paper  on  the  side  of  the  dormer 
under  the  shingles;  that  the  chimney  of  the  house  leaked 
badly;  the  chimney  flashing  was  "not  placed  properly  and 
was  not  made  water  tight  where  it  joined  the  chimney;  all 
along  the  beams  of  the  pergola  nearest  the  front  of  the 
house  the  tile  on  the  outside  wall  had  never  been  covered 
with  even  a  sizing  or  coat  of  craient  in  any  way,  that  it 
was  still  exposed  to  the  weather;  that  the  double  doors  on 
the  porch  fitted  so  badly  that  the  lock  provided  for  the 
door  will  not  reach  across  the  space  between  the  doors 
when  they  are  closed;  that  the  flooring  is  in  pieces  and 
does  not  reach  to  the  wall,  especially  in  the  dining  room 
under  the  radiator;  the  wood  work  behind  the  radiators 
is  not  painted ;  that  imder  the  front  door  threshold  there  is 
a  slit  three  feet  long  by  three-fourths  of  an  inch  wide  lead- 
ing directly  into  the  cellar;  that  there  were  leaks  in  the 
cellar  on  the  southwest  side  and  leaks  through  the  steps  on 
the  northwest  side.  In  addition  to  these  defects,  the  chim- 
ney was  built  with  three  flues  when  the  contract  called  for 
four. 

Gleorge  W.  Evans,  a  carpenter  and  builder,  with  twenty 
years'  experience,  who  had  visited  the  house  and  inspected 
it,  was  produced  by  the  appellant  as  a  witness  and  testified 
as  to  the  defects  named  by  the  appellant  in  his  testimony. 
He  spoke  of  the  plastering  as  being  an  ordinary  job,  not 
what  it  should  be — a  first-class  job;  that  it  wasn't  a  sand 
finish  as  he  understood  such  finish;  that  there  were  some 
very  bad  cracks  and  it  was  not  finished  smooth,  that  the  sand 
would  leave  the  wall,  it  would  rub  off  as  though  there  was 
nothing  "to  it".  When  asked  how  this  defect  could  be 
cured,  witness  stated  that  the  only  thing  he  knew  was  to 
finish  it  with  water  colors,  and  before  doing  that  to  use 
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glue  sizing,  that  might  hold  the  sand  to  the  wall  and  stop 
the  loose  sand  from  falling  off.  To  do  this  he  estimated 
the  cost  at  ^120  or  $125.  He  also  spoke  of  the  leaks 
around  the  windows,  the  cost  of  which  he  said  was  hard 
to  estimate,  for  this,  however,  he  allowed  $40.  He  testified 
that  there  were  a  great  many  radiators  where  the  wash- 
boards behind  them  had  not  been  painted;  to  complete  this 
work  he  allowed  $5,  and  for  the  leak  aroimd  the  dormer 
he  allowed  $5.  As  to  the  cellar,  he  stated  there  was  a  good 
bit  of  water  in  the  cellar  at  the  time  he  saw  it;  around 
the  bottom  of  the  cellar  wall  it  was  very  wet  and  looked  as 
though  it  came  in  under  the  end  wall,  but  that  he  couldn't 
say  positively,  some  may  have  come  down  the  cellar  door; 
It  was  difficult  to  locate  where  the  water  came  in;  there 
were  two  leaks  in  the  cellar;  that  it  was  hard  to  estimate 
the  cost  of  correcting  these  defects,  ''that  it  was  a  hard 
thing  to  get  at,"  but  said  "I  allowed  $50  to  stop  that  leak,'' 
that  is,  both  leaks.  He  also  noted  the  absence  of  the  push 
buttons  and  electric  switches,  but  as  to  these  he  could  not 
make  an  estimate.  He  estimated  the  difference  in  the  cost 
of  the  chinmey  with  three  flues  and  four  flues  at  $30  or 
$35.  He  also  observed  the  rough  casting  behind  the  beam 
on  the  front  porch,  and  estimated  the  cost  of  correcting  that 
defect  at  $10.  He  also  observed  tlie  opening  under  the 
front  door,  through  which,  when  standing  in  the  cellar,  he 
could  look  out  upon  the  Severn  river ;  the  cost  of  curing  this 
defect,  however,  he  said  would  be  about  $2.  The  change 
to  be  made  in  the  back  porch  would  not  cost,  he  said,  over 
$10.  The  work  to  the  cellar  floor  to  make  it  drain  to  the 
outlet  in  the  center,  would,  he  said,  cost  about  $35.  His 
attention  was  then  called  to  the  provision  in  the  specifica- 
tions which  reads:  ^'Flooring:  To  be  clear  of  knots,  holes, 
blemishes  of  any  kind,  planed,  smooth,  cleaned  and  oiled," 
and  he  was  asked  as  to  the  meaning  of  that  provision,  to 
which  he  replied  that  by  his  interpretation  it  meant  that 
the  whole  surface  of  the  floors  should  be  planed,  cleaned 
and  oiled,  and  that  this  was  not  done,  some  of  the  high 


Digitized  by 


Google 


GRAHAM  vs.  COOPEE.  365 

Md.]  Opinion  of  the  Ctouit. 

places  and  headers  had  not  been  struck  down.  To  plana  the 
floors  he  estimated  the  cost  woiild  be  $50.  He  further 
testified  that  the  work  was  not  done  in  accordance  with  the 
contract,  at  least  in  respect  to  the  defects  and  omissions 
stated  above  by  him.  He  also  stated  that  there  were  other 
small  things  that  were  not  in  strict  conformity  with  the 
plans  and  specifications;  these  he  did  not  make  a  list  of 
and  to  do  so  would  require  him  to  go  over  them  again. 

William  H.  Gibbs,  foreman  mason  at  the  U.  S.  Naval 
Academy,  whose  trade  was  that  of  bricklayer,  stone  mason 
and  plasterer,  testified,  when  produced  by  the  appellant, 
that  he  examined  the  premises  of  the  appellant  and  the 
plans  and  specifications  under  which  the  house  was  built; 
he  did  not  think  the  plastering  a  good  job,  and  saw  no  way 
to  correct  the  defects  but  to  replaster  it,  but  made  no  esti- 
mate as  to  what  the  cost  would  be  to  do  this.  He  examined 
the  cellar,  saw  the  defects  to  which  his  attention  was 
called,  but  did  not  think  it  was  a  spring.  He  construed 
the  provision  in  respect  to  planing  the  floors  in  the  house 
as  meaning  that  they  should  be  planed  all  over.  The  defects 
in  the  plastering  he  thought  were  not  due  to  the  workman- 
ship, but  in  the  maniptdation  of  the  material;  that  it  was 
not  done  in  accordance  with  the  plans  and  specifications. 
He  said  the  plastering  was  .faulty  in  that  it  sifts  sand, 
that  "if  you  draw  your  hand  over  it  you  can  rub  sand  off 
the  wall,  which  shows  that  the  material  has  been  killed 
in  the  working  of  it^'  ^ 

The  appellee  when  offered  as  a  witness  in  his  own  behalf, 
when  asked  whether  or  not  the  contract  was  completed  by 
him  in  accordance  with  the  specifications,  said  "I  do  not 
know  any  case  where  it  wasn't.  And  when  asked  "Has  this 
contract  been  finally  and  fully  completed  by  you  in  furnish- 
ing the  work  and  material  in  conformity  with  the  terms? 
He  replied  "Yes."  He  with  Mr.  Graham,  the  appellant,  and 
Mr.  Wemtz,  early  in  October,  made  an  inspection  of  the 
building,  at  which  time,  he  testified,  Mr.  Graham  complained 
of  the  floors  not  being  planed  all  over,  but  he  did  not  recall 
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any  other  complaints  made  at  the  time  by  Mr.  Graham. 
"There  were  other  things  to  which  he  objected,  but  he  came 
down  to  the  matter  of  planing  the  floors,  as  I  remember.  I 
stated  my  contract  was  finished,  but  he  did  not  settle  up  with 
me."  He  also  testified  that  after  the  work  was  completed  he 
made  a  personal  inspection  and  "found  everything  in  first- 
rate  shape  and  in  good  order;  I  found  a  few  little  things 
which  always  occur  in  a  new  house  and  which  required  small 
alteration."  When  asked  what  these  small  things  were,  he 
said  he  noticed  that  a  window  and  a  couple  of  gutter  hangers 
were  broken;  he  also  noted  certain  cracks  in  the  plaster, 
which  he  said,  always  occurs  in  new  houses  of  frame  con- 
struction;  and  that  was  all.  All  these  defects  he  said  could 
be  remedied  for  about  $10. 

William  L.  Marcy,  for  eighteen  years  Government  In- 
spector at  the  Naval  Academy,  produced  in  behalf  of  the 
appellee,  testified  that  on  the  day  before,  at  the  request  of 
Mr.  Cooper,  he  inspected  the  house  with  him,  and  that  after 
his  return  he  carefully  read  the  specifications.  He  was  then 
asked,  "From  your  examination  of  this  building  in  connec- 
tion with  these  sets  of  specifications  what  did  you  find  ?"  He 
replied  saying,  "The  building  is  in  fairly  good  shape  accord- 
ing to  the  specifications,  with  the  exception  of  a  few  little 
things."  When  asked  about  these,  he  said  the  plaster  in  the 
front  hall  was  bad,  in  the  other  parts  of  the  house  if  was  in 
"Very  good  shape  for  that  kind  of  a  job."  He  testifi.ed, 
however,  that  he  did  not  go'  into  the  kitchen ;  they  were  at 
the  time  cooking  dinner.  It  was  in  the  kitchen  that  the 
appellant  claims  the  plaster  was  in  particularly  bad  condi- 
tion. When  asked  what  was  meant  by  the  specifications  in 
reference  to  planing  the  floors,  he  said,  to  plane  a  floor  is 
"simply  to  buff  and  knock  off  the  tongue  and  groove  side.'* 
He  also  noticed  that  "water  goes  in  the  cellar  when  it  rains ;" 
he  could  not  say  whether  the  cellar  was  constructed  accord- 
ing to  the  plans  and  specifications  as  he  did  not  have  the 
plans.  He  thought  the  job  a  good  one  except  for  the  things 
ho  had  mentioned. 
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John  A.  Stokes,  a  carpenter  of  Eastport  of  forty-five  yearb 
experience  and  who  had  worked  for  Mr.  Cooper  for  the  last 
three  or  four  years,  testified  that  he  was  foreman  in  the 
construction  of  the  house  mentioned  in  these  proceedings, 
and  when  asked  if  the  carpenter's  work  upon  the  building 
was  completed  according  to  the  specifications  in  every  par- 
ticular, he  replied  by  saying,  "It  might  not  have  been  up  to 
the  scratch  in  a  few  little  things/^  and  these,  he  explained, 
were  all  alterations  made  at  the  request  of  Mr.  Graham.  He 
further  testified  that  the  material  measured  up  to  the  specifi- 
cations. He  said  the  floors  were  buflFed,  while  the  specifica- 
tions called  for  the  floors  to  be  planed. 

George  Jewell,  who  did  the  brick  laying  and  plastering 
upon  this  house,  testified  that  it  was  completed  in  accord- 
ance with  the  specifications.  He  also  stated  that  Mr.  Graham 
complained  of  the  condition  of  the  plaster  and  asked  and 
wrote  to  him  to  come  and  look  at  it,  but  he  never  went  but 
later  sent  someone  who  made  the  necessary  repairs.  Upon 
cross-examination,  however,  he  did  not  know  what  repairs 
were  made.  He  said  "After  the  carpenters  get  done  we  gen- 
erally see  if  there  is  any  pointing  up  to  be  done."  Mr. 
Graham,  when  upon  the  stand,  testified  that  neither  Jewell 
nor  anyone  else  made  any  repairs  thereto.  Jewell  also  testi- 
fied that  shore  side  sand  and  not  sharp  bank  sand  was  used, 
as  provided  in  the  specifications. 

Daniel  P.  Thompson,  a  carpenter  of  Annapolis,  testified 
that  at  the  request  of  Mr.  Stokes,  employe  of  the  appellee, 
he  visited  the  house  and  premises  mentioned  in  these  pro- 
ceedings and  examined  the  plastering  and  found  it  about  as 
you  would  find  in  any  house  built  that  length  of  time;  it 
appeared  to  be  in  fairly  good  condition,  and  thought  the 
plastering  for  a  two  coat  sand  finish  job  was  up  to  the  speci- 
fications. He  found  a  little  water  in  the  cellar — no  puddles, 
only  a  little  wet;  wet  where  the  water  ran  in  from,  as  he 
tho'ifirht.  the  down  spout  which  had  become  disconnected. 

After  the  appellant's  witnesses  had  testified  specifically  to 
the  facts,  as  we  have  stated  them,  in  relation  to  the  defects 
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and  omissions  complained  of  Mr.  Cooper  went  upon  the 
stand  in  rebuttal  and  denied  the  testimony  of  Mr.  Graham, 
the  appellant,  that  the  work  was  not  continuously  carried  on. 
He  then  explained  the  two  ways  of  finishing  the  job  using 
two  coats  of  mortar,  and  then  said  that  up  to  the  day  when 
he  finished  the  job  Mr.  Graham  never  said  a  single  word  in 
complaint  of  the  plaster  taken  as  a  whole;  his  only  objections 
were  to  cracks  and  the  pointing  up  around  the  doors  and 
windows.  This  was  the  full  extent  of  his  testimony  in 
rebuttal;  he  madfe  no  denials  or  references  to  the  specific 
defects  and  omissions  claimed  by  the  appellant  and  others 
who  testified  in  his  behalf,  to  exist  in  this  work.  He  con- 
tented himself  with  the  general  assertions  or  declarations  of 
himself  and  witnesses  that  the  work  was  done  in  accordance 
with  the  contracts  and  specifications  but  did  not  enter  into 
any  denials  or  explanations  of  such  omissions  and  defects 
pointed  out  and  complained  of  by  the  defendant. 

On  neither  of  the  occasions  when  upon  the  stand  did  the 
appellee  give  the  meaning,  as  he  imderstood  it,  of  the  pro- 
vision in  the  specifications  as  to  the  planing  of  the  floors,  al- 
though nearly  allj  if  not  all  of  the  witnesses  who  testified  in 
his  behalf  attempted  to  construe  this  provision  of  the  specifi- 
cations. When  first  upon  the  stand  he  spoke  of  Mr.  Gra- 
ham's having  complained  to  him  because  he  had  not  planed 
the  entire  floor,  Mr.  Graham  contending  that  such  was  the 
meaning  of  the  specifications,  and  all  he  said  in  reply  thereto 
was  that  he  'Tiad  finished  his  contract"  and  it  was  not  re- 
ferred to  by  him  at  all  when  he  returned  to  the  stand  in 
rebuttal,  although  Mr.  Graham  had  testified  that  before  the 
contract  was  executed  he  discussed  with  Mr.  Cooper  the 
meaning  of  this  provision  of  the  specifications  and  explained 
to  him  what  was  meant  thereby.  Mr.  Graham  stated  that 
such  discussion  or  explanation  arose  from  the  fact  that  at 
the  home  of  Mrs.  Graham  in  the  preceding  summer  the  same 
question  had  arisen  in  work  there  done,  and  that  Mr.  Cooper 
understood  fully  at  the  time  that  this  was  the  meaning  in- 
tended to  be  given  by  them  to  this  provision  of  the  specifica- 
tions. 
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lu  our  opinion  such  construction  waj*  the  proper  one  to  be 
placed  thereon  and  the  one  intended  by  the  parties  to  the 
contract.  The  plaintiff  not  only  failed  to  plane  the  floors, 
but  also  to  oil  them. 

With  these  facts  before  us,  we  can  reach  biit  one  conclu- 
sion, and  that  is  that  the  work  that  was  to  be  done  under 
the  contracts  mentioned  has  not  been  completed,  and  that 
much  of  the  work  done  was  not  in  compliance  with  the  con- 
tracts and  specifications.  WTiile  the  plaintiff  and  his  wit- 
nesses say  in  general  terms  that  the  work  has  been  com- 
pleted in  compliance  with  the  contracts  and  specifications, 
yet  some  of  them  admit  that  certain  defects  of  a  serious 
character  may  be  found  in  the  work,  and  they  do  not  deny 
that  the  plaintiff  has  failed  to  do  other  important  things 
that  imder  the  contracts  he  was  to  do.  We  will  here  state 
that  we  find  no  evidence  in  the  record  to  sustain  the  charge  of 
$25  for  extra  work. 

AVe  will  now  consider  the  first  contention  of  the  defend- 
ant as  we  have  stated  it: 

By  the  supplemental  contracct,  as  we  have  said,  the  time 
at  which  the  building  was  to  be  completed  was  extended 
to  the  first  day  of  October,  and  it  provided  that  should  the 
appellee  fail  to  complete  the  same  at  such  date  he  was  to 
pay  to  the  appellant  the  sum  of  $5  per  day  as  liquidated 
damages  from  the  Ist  day  of  September  until  it  was  fully 
completed  and  ready  for  occupancy.  Thus  we  are  to  detei^ 
mine  whether  or  not  the  building  was  completed  and  ready 
for  ocbupancy  on  said  last-named  date  within  the  meaning 
of  said  contract. 

By  it  the  appellant  was  not  to  be  unreasonable  in  his 
interpretation  of  the  phrase  "completed  and  ready  for  occu- 
pation, and  from  that  we  understand  that  although  the 
house  was  not  to  bo  fully  completed  in  every  particular  at 
such  time,  .he  was  to  occupy  the  same  if  it  was  in  that 
condition  that  he  could  do  so  with  reasonable  comfort  and 
convenience;  and  he  was  thereby  authorized,  in  the  event 
of  his  occupying  said  buildins:  before  it  was  fully  com- 
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pleted,  to  retain  from  the  contract  price  such  sum  or  sums 
of  money  as  would  complete  it 

The  appellant  in  his  testimony  says  the  building  was 
completed  so  it  could  be  occupied  on  October  7th  and  not 
before.  Mr.  Strange,  the  painter,  testified  that  he  was  still 
painting  on  the  inside  of  the  building  when  the  appellant 
started  to  move  his  furniture  in  the  house,  which  was  about 
a  wedc  before  .the  13th  of  October. 

The  appellee  on  October  7th  wrote  the  appellant,  "My 
work  being  completed  today ,'^  etc.  On  the  same  day,  and 
upon  the  receipt  of  his  letter,  the  appellant  wrote  him, 
^our  note  of  this  date  is  just  received  in  which  you 
report  your  work  finished.  I  infer  from  that  that  you 
mean  the  inside  painting  around  the  molding  at  the  bottom 
of  the  base  board  and  the  pointing  up  that  was  agreed  upon 
yesterday.  I'll  come  and  inspect  the  house  this  afternoon 
about  five-thiry,  as  you  know  I  am  anxious  to  move  in. 
When  your  work  is  completed  present  yourself  with  the 
releases,  receipts,  quittances,  etc,  as  required  in  the  con- 
tract, in  Mr.  Stockett's  office,  and  I'll  meet  you  there  any 
time  tomorrow  or  next  Monday  or  Tuesday  afternoon.  We 
will  then  make  final  arrangements  and  pay  you  the  amount 
duo  on  the  contract  after  the  reservations  that  I  have  men- 
tioned to  you  as  due  me  under  the  terms  of  the  contrarot 
NTow  any  delay  in  receiving  your  money  will  be  due  to  your 
failure  to  be  on  hand.''  It  was  upon  the  next  day,  October 
8th,  that  the  second  and  last  payment,  $2,914.54,  was  made 
upon  the  house. 

It  is  evident  in  our  opinion  that  the  7th  of  October 
was  as  early  as  the  appellant  could,  within  the  meaning  of 
the  supplemental  contract,  have  occupied  said  house.  Even 
at  this  time  the  floors  were  neither  planed  nor  oiled  and, 
as  the  painter  says,  they  were  still  painting  upon  the  inside 
of  the  house. 

But  before  it  can  be  said  the  appellant  is  entitled  to  the 
payment  of  five  dollars  a  day  from  the  1st  day  of  Septem- 
ber to  the  7th  day  of  October,  it  must  be  determined  that 
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this  money  to  be  paid  to  the  appellant  is  for  liquidated  dam- 
ages and  not  a  mere  penalty  for  breach  of  the  contract. 

As  was  said  by  JxnxjE  McShkrry,  "The  solution  of  that 
question,  whilst  to  some  ext^it  controlled  by  artificial  gen- 
eral rules  which  are  not  wholly  in  harmony  with  the  ordi- 
nary canons  of  construction,  depends  in  a  large  measure 
at  least  upon  the  particular  facts  and  circumstances  of  each 
separate  case."  Willson  v.  M.  &  C.  C,  of  Baltimore,  83  Md. 
211. 

In  30  Ency.  of  Law,  2nd  Ed.,  1263,  it  is  said:  "Because 
of  the  difficulty  of  ascertaining  with  certainty  the  damages 
arising  from  a  failure  to  complete  working  contracts  within 
the  stipulated  time,  the  parties  to  such  contracts  frequently 
provide  for  the  payment  of  a  specified  amoimt  as  liquidated 
damages  for  failure  to  perform  the  contract  on  time,  and 
the  Courts  have  unhesitatingly  upheld  and  enforced  such 
provisions."  United  Surety  Co.  v.  Summers,  110  Md.  117; 
13  Cyc.  99. 

The  provision  of  this  contract  as  to  liquidated  damages 
differs  somewhat  from  the  cases  generally  in  that  the  time 
for  which  the  payments  are  to  be  made  starts  at  an  earlier 
date  than  the  day  of  the  breach.  The  breach  in  this  case 
occurred  on  October  1st,  but  the  appellee,  by  reason  of  that 
breach,  was  to  pay  five  dollars  for  each  day  from  the  1st  of 
September  until  the  house  was  completed  and  ready  for 
occupancy.  This  fact,  however,  in  our  opinion  does  not 
affect  the  character  of  these  payments,  they  are,  nevertheless, 
to  be  eonridered  as  liquidated  damages.  This  provision  in 
the  supplemental  contract  must  be  considered  in  connection 
with  and  in  the  light  of  the  provisions  of  the  original  con- 
tract, and  especially  the  provision  by  which  the  work  was 
to  be  completed  on  the  1st  day  of  September. 

The  appellant  stated  that  his  work  at  the  Naval  Acad- 
emy began  on  October  Ist,  and  he  wished  to  be  settled  in 
his  house  prior  to  that  time.  Thus  September  1st  was  the 
date  first  fixed  for  the  completion  of  the  house.  When  the 
supplemental   contract  was  made  on   September   3rd,   the 
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appellee  stated  he  could  complete  the  house  by  September 
25th,  but  he  was  given  to  the  Ist  of  October,  and  was  told 
by  the  appellant  of  the  importance  of  its  being  completed 
at  that  time,  and  if  not  completed  that  it  would  put  him  to 
great  inconvenience  and  expense,  that  it  would  be  necessary 
for  him  to  renew  the  rent  for  the  house  in  which  he  was 
then  living  and  to  do  numerous  other  things  that  were  neces- 
sary to  be  done  at  that  season  of  the  year.  Time  was  of 
the  essence  of  the  contract,  and  it  was  because  of  the  dam- 
age that  would  result  to  him  by  a  breach  of  the  contract  and 
the  difficulty  of  proving  and  ascertaining  such  clamages 
that  the  payment  of  these  sums  was  named  in  lieu  thereof. 
In  our  opinion,  therefore,  the  appellant  is  entitled  to  these 
liquidated  damages  as  stated  in  the  contract 

The  evidence  as  to  1  he  amoimt  of  money  that  would  be 
required  to  enable  the  appellant  to  do  the  unfinished  work 
upon  the  house  and  to  correct  the  defects  in  the  work  done 
by  the  appellant  is,  in  respect  to  some  of  the  items  named, 
rather  indefinite  and  general  in  its  character,  yet  if  we  take 
the  smaller  amount  named  in  such  cases,  the  a^regate  amount 
required  to  do  such  work  and  to  correct  the  defects  as  shown 
by  the  testimony  ($357.00),  together  with  the  liquidated 
damages,  to  which  we  have  said  he  is  entitled,  is  far  in  ex- 
cess of  what  remains  impaid  of  the  contract  price  for  the  con- 
struction of  the  house,  and  therefore  the  conclusion  may  be 
safely  reached  that  there  is  nothing  owing  by  the  appellant 
to  the  appellee  under  the  contract  for  the  construction  of  said 
house.  We  will  therefore  reverse  the  decree  of  the  Court 
below. 

Decree  reversed,  with  costs  to  the  appeUani. 
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ROBERT  A.  DAWSON  vs.  MARYLAND  ELECTRIC 

RAILWAY. 

Railways:  accidents  to  passengers;  taking  places  in  dangerovs 

positions;  electric  cars;  jolting  motions.     Res  ipsa  lorai- 

tur,  does  not  apply.    Courts:  judicial  notice; 

incidents  common  to  all. 

Where  a  passenger  voluntarily  takes  a  position  in  a  parr  oi  a 
car  not  intended  for  passengers,  as  in  a  baggage  car,  he  does 
so  at  his  own  risk.  pp.  375, 377 

The  mere  fact  that  an  electric  car  gives  a  sudden  jerk  is  no 

•     evidence  of  negligence  on  the  part  of  the  railroad  company, 

where  it  does  not  appear  that  the  sudden  movement  was  due 

to  any  defect  in  the  cars,  or  to  any  carelessness  or  negligence 

of  those  in  charge.  p.  376 

In  deciding  claims  for  damages  against  railroads,  courts  are 
not  to  divest  themselves  of  knowledge  of  the  incidents  of 
railway  travel  that  are  common  to  all.  p.  376 

Where  a  sudden  jolt  of  an  electric  car  caused  a  door  in  a  bag- 
gage compartment,  where  the  plaintiff  had  voluntarily  placed 
himself,  violently  to  shut  and  crush  his  fingers  and  hand,  it 
was  held,  not  to  be  a  case  of  res  ipsa  loquitur.        pp.  376,  377 

Decided  January  loth,  1913. 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County 
(Bbashears,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was    ai^ed    before   Boyd,   C.    J.,    Briscoe, 
Peaece,  Bubke,  Thomas,  Pattison  and  STorKBinoK,  JJ. 

James  W,  Owens  (with  Robert  Mo'is  and  Jere  L.  Smith 
on  the  brief),  for  the  appellant. 

Ridgely   P.    Melvin   and    Robertson    Oriswold,    for   the 
appellee. 
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Thomas,  J.,  delivered  the  opinion  of  the  Court 

This  is  a  suit  to  recover  for  injuries  sustained  by  the 
appellant  while  a  passenger  on  one  of  the  cars  of  the 
appellee,  and  which  is  alleged  to  have  been  caused  by  its 
negligence. 

The  only  exception  in  the  record  is  to  the  nding  of  the 
Court  below  in  granting  a  prayer,  at  the  conclusion  of  the 
plaintiff's  testimony,  taking  the  case  from  the  jury. 

The  facts  of  the  case,  briefly  stated,  are  as  follows:  The 
appellant,  in  the  summer  of  1911,  purchased  a  round  trip 
ticket  from  the  appeUee  which  entitled  him  to  ride  on  its 
cars  from  Annapolis  to  Baltimore  City,  and,  returning, 
from  Baltimore  to  Annapolis.  In  returning  to  Annapolis 
the  appellant  entered  the  car  at  the  rear  oid.  The  car 
contained  a  passenger  compartment  and  a  baggage  compart- 
ment, and  the  appellant^  after  entering  the  cAr,  walked 
through  the  passenger  compartment  and  not  finding  a  vacant 
seat  he  returned  to  the  baggage  compartment.  There  were 
no  seats  and  no  provisions  made  for  the  accommodation  of 
passengers  in  the  baggage  compartment,  and  the  appellant 
took  a  position  in  the  middle  of  the  car,  near  and  imme- 
diately in  front  of  the  door  leading  into  the  passenger  com- 
partment. He  says  he  was  not  holding  on  to  anything, 
but  was  standing  in  front  of  the  door  and  looking  into  the 
passenger  compartment;  that  passengers  were  getting  off 
and  on  the  car  at  the  stations,  but  that  he  did  not  see  any 
vacant  seat;  that  he  remained  in  that  position  for  about  a 
half  hour  after  the  car  left  Baltimore,  and  that  while  he 
was  standing  there  the  car  gave  a  sudden  jerk,  he  threw 
up  his  hand  and  grabbed  the  door  jamb  to  stop  from  fall- 
ing, and  that  the  door,  which  had  been  open,  closed  on  his 
hand  and  mashed  his  fingers.  The  appellant  says  further 
that  after  he  walked  through  the  passenger  compartment, 
when  he  first  entered  the  car,  and  found  that  there  were 
no  vacant  seats  he  did  not  again  go  into  the  passenger  com- 
partment, but  that  he  did  not  see  a  vacant  seat  in  there,  and 
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that  he  saw  a  man  try  to  fasten  the  door  back,  and  that  he 
had  to  push  it  several  times  before  it  would  catch. 

It  is  apparent  from  this  brief  statement  of  facts,  which 
are  all  of  the  facts  in  the  case  having  any  bearing  upon  th6 
question  of  the  appellee's  liability  for  the  injury  sustained, 
that  the  accident  was  directly  due  to  the  fact  that  the  appel- 
lant voluntarily  took  the  position  stated  in  the  baggage  com- 
partment of  the  car  instead  of  remaining  in  the  passenger 
compartment.  The  fact  that  he  was  permitted  to  do  so  would 
not  render  the  appellee  liable,  where  other  provision  was 
made  for  his  safety  and  comfort.  There  is  no  evidence  t^ 
show  that  there  was  not  room  for  him  to  stand  in  the  pas- 
senger compartment  of  the  car,  and  if  he  elected  to  take  the 
position  he  did  in  the  baggage  compartment,  he  did  so  at 
his  own  risk.  In  the  case  of  YorJctown  Turnpike  Road  v. 
Cason,  72  Md.  377,  the  Court,  after  stating,  "if  they  {pas- 
sengers) voluntarily  take  exposed  positions  with  no  occasion 
therefor,  nor  inducement  thereto,  caused  by  the  managers  of 
the  road,  except  a  bare  license  by  non  interference,  or  ex- 
press permission  of  the  conductor,  they  take  the  special  risks 
of  that  position  upon  themselves,''  said  of  the  plaintiff:  "Had 
he  been  inside  the  car,  where  he  ought  to  have  been,  the 
injury  would  not  have  been  sustained,  his  own  voluntary 
choice  placed  him  in  an  exposed  position,  and  that  position 
rendered  the  injury  possible.  It  was  a  position  not  provided 
for  him  to  occupy,  and  even  a  careless  observer  must  know 
that  it  was  the  most  dangerous  one  to  take.  He  thought 
proper  to  make  an  experiment  under  circimistances  of  peril 
open  and  known  to  him,  which  he  could  have  reasonably 
avoided,  and  it  is  no  injustice  that  he  is  required  to  bear  the 
consequences  of  his  own  act."  The  same  principle  was  rec- 
ognized in  the  later  cases  of  State  use  of  Miller  v.  W.  Md,  R. 
Co.,  105  Md.  33,  and  United  Rys.  Co.  v.  Riley,  109  Md. 
327. 

The  fact  that  the  car  gave  a  sudden  jerk  is  no  evidence  of 
n^igence  on  the  part  of  the  appellee.     It  does  not  appear 


Digitized  by 


Google 


876      DAWSON  vs.  MD.  ELECTRIC  RAILWAY. 

Opinion  of  the  Court,  [119 

that  the  sudden  movement  of  the  car  was  due  to  any  defect  in 
the  car  or  to  any  carelessness  or  negligence  of  those  in  charge 
of  it-  It  is  well  known  that  electric  cars  do  not  run  per- 
fectly smoothly,  and  that  there  are  certain  irr^ular  move- 
ments to  which  they  are  subject,  and  which  do  not  justify 
the  inference  of  negligence  or  carelessness  on  the  part  of 
those  in  charge.  In  the  case  of  Yorhtovm  Turnpike  Road  v. 
Castm,  supra,  the  Court  s^id :  "Judges  can  not  denude  them- 
selves of  the  knowledge  of  the  incidents  of  railway  traveling, 
which  is  common  to  us  all,"  and  in  the  case  of  Charles  v. 
United  Rys.  Co.,  101  Md.  183,  Judge  Schmuckeb  says: 
"It  is  a  matter  of  common  knowledge  of  which  the  Courts 
will  take  cognizance  that  street  cars  do  not  run  with  entire 
smoothness  but  are  subject  to  occasional  jars  and  undulations 
as  they  enter  or  leave  switches  or  cross-intersecting  tracts  or 
encounter  obstacles  or  slight  inequalities  in  the  track."  In 
the  case  of  Foley  v.  Boston  &  U.  R.  R.,  193  Mass.  332,  79 
N.  E.  765,  where  the  Court  held  that  the  plaintiff,  who 
"boarded  the  smoking  car  of  a  railroad  train,  and,  seeing  no 
vacant  seat,  stood  within  three  inches  of  the  door,  supporting 
himself  with  his  hands,  while  the  train  traveled  a  distance 
of  three-fourths  of  a  mile,  and  was  thrown  through  the  open 
door  on  to  the  platform  and  off  the  train  on  its  crossing  a 
switch,"  was  guilty  of  contributory  negligence  and  could  not 
recover,  the  Court  said:  "It  is  also  common  knowledge  that 
in  the  performance  of  the  duty  resting  upon  steam  railroads 
of  rapid  and  prompt  transportation,  even  in  the  exercise  of 
the  high  degree  of  care  required  of  them,  there  may  be  jolts 
and  lurches  in  the  management  of  trains.*  *  *  There  is  noth- 
ing to  show  that  the  jar  in  question  resulted  from  any  negli- 
gent act  on  the  part  of  the  defendant,  either  as  to  speed  or 
construction  of  car  or  track." 

Nor  is  there  any  ground  for  imputing  negligence  to  the 
appellee  because  the  door  in  the  car  closed  and  mashed  the 
appellant^s  fingers.  It  does  not  appear  who  opened  the  door, 
or  that  there  was  any  defect  in  its  construction,  and  the  mere 
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fact  that  the  appellant  saw  a  man  push  it  back  twice  in  order 
to  fasten  it  does  not  justify  an  inference  that  the  door  was 
not  properly  constructed,  or  that  there  was  a  defective  fasten- 
ing. In  the  case  of  Weinschenh  v.  N.  Y.,  N.  H.  and  H.  R. 
R.,  190  Mass.  250,  76  N.  E.  662,  the  Court  said:  "The  jolt 
of  the  car  was  described  as  an  iinusual  one ;  but  it  does  not 
appear  to  have  been  due  to  any  defect  in  the  track  or  car,  or 
to  any  carelessness  in  the  running  of  the  train.  *  *  *  Nor 
could  it  be  inferred,  from  the  mere  closing  of  the  door,  either 
that  there  was  a  defective  fastening  or  that  there  had  been 
negligence  in  putting  the  door  on  the  catch,  for  the  reasons 
stated  in  speaking  of  the  plaintiffs  own  care.  It  is  not  a 
case  to  which  the  doctrine  of  res  ipsa  loquitur  can  be  ap- 
plied.'' See  also  Oraf  v.  West  Jersey  &  8.  R.  Co.,  62  Atl. 
Rep.  333. 

Counsel  for  the  appellant  rely  upon  the  case  of  B,  &  P. 
R.  Co.  V.  8wann,  81  Md.  400,  but  in  that  case  the  plaintiff 
was  compelled  to  ride  in  a  baggage  car,  and  the  Court  held : 
^*If  the  carrier,  being  unable  from  causes  beyond  his  control, 
to  provide  a  passenger  coach,  according  to  its  contract,  sub- 
stitutes a  baggage  car,  and  in  the  course  of  the  journey,  by 
reason  of  some  fault  in  the  vehicle,  the  passenger  is  injured, 
the  carrier  is  liable  therefor,  unless  it  can  be  shown  that  it 
exercised  the  utmost  care  and  diligence,  and  that  the  baggage 
car  was  a  safe  conveyance." 

In  the  case  at  bar  the  appellant  was  not  compelled  to  ride 
in  the  baggage  compartment  of  the  car  in  question,  but  he 
elected  to  do  so  in  preference  to  remaining  in  the  passenger 
compartment,  which  was  provided  by  the  appellee  for  the 
safety  and  comfort  of  passengers.  Under  such  circumstances, 
and  in  the  absence  of  some  evidence  to  show  negligence  on 
the  part  of  the  appellee  or  its  employees,  there  was  no  error 
in  the  ruling  of  the  Court  below  withdrawing  the  case  from 
the  jury. 

Judgment  affirmed,  with  costs. 
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EDWARD  C.  CARRINGTON,  JR.,  Receiver,  vs. 
THOMAS  C.  BASSHOR  CO.  et  al. 

Appeals:  effect  of  decision  on  new  trial  and  appeal.    Directors 

of  corporations:  building  committee;  techrUcal  trustees; 

misapplication  of  funds;  personal  liability. 

Interest:  in  equity. 

[Jpon  a  second  appeal  of  a  case,  the  Court  of  Appeals  may 
look  into  and  decide  questions  involved  in  the  record  pre- 
viously brought  up;  provided  no  decision  of  those  questions 
was  made  in  the  former  appeal.  p.  381 

But  the  Court  of  Appeals  is  presumed  in  every  case  to  have 
considered  all  questions  properly  presented  by  the  record,  and 
raised  on  appeal,  which  were  found  necessary  for  the  deter- 
mination of  the  rights  of  the  parties  to  the  suit.  p.  381 

The  allowance  of  interest  as  a  general  rule  is  discretionary 
with  the  Court  in  equity  cases.  It  may  be  allowed  or  not^ 
according  to  the  equity  or  justice  between  the  parties,  except 
in  cases  where  interest  is  recoverable  as  a  matter  of  right 

pp.  383, 384 

T.  C.  B.,  the  director  of  a  corporation,  and  member  of  a 
building  committee,  to  whom  certain  fimds  were  entrusted^ 
personally  participated  in  and  profited  by  a  wrongful  con- 
version and  application  of  some  of  such  funds;  and  on  a 
former  appeal  was  found  personally  liable  for  $21,000;  na 
mention  of  interest  was  made  in  the  decision  or  decree  in 
that  appeal;  on  a  second  appeal  it  was  held,  that  in  view  of 
all  the  circumstances  of  the  case  it  would  not  be  equitable  or 
reasonable  to  charge  him  with  interest,  excepting  from  the 
date  of  the  decree  of  the  lower  Court  to  which  the  case  had 
been  remanded  for  further  proceedings.  pp.  380,  384 

Decided  January  loth,  19JS. 

Appeal   from   Circuit   Court   No.    2   of  Baltimore   City 
(Stump^  J.). 


Digitized  by 


Google 


CAKRINGTON  vs.  BASSHOR.  379 

Md.]  Opinion  of  the  Court 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe, 
Peabce,  Bubke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

TF.  Ewvn  Bond  (with  whom  were  Venahle,  Baetjer  & 
Howard  on  the  brief),  for  the  appellant. 

Edgar  Allan  Poe,  for  the  appellees. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  case  is  brought  before  us  for  ihe  second  time.  On 
the  former  appeal  decided  at  the  April  Term,  1912,  of  this 
Court,  and  reported  in  118  Md.  419,  we  reversed  a  decree 
of  Circuit  Court  No.  2  of  Baltimore  City  in  the  case  then 
pending,  as  to  the  Thomas  C.  Basshor  Company  and  C. 
Hazeltine  Basshor,  and  remanded  the  cause  that  further 
proceedings  might  be  had  as  indicated  by  the  opinion. 

It  was  held  in  that  case,  that  Thomas  C.  Basshor  Com- 
pany and  C.  Hazeltine  Basshor,  were  liable  to  Edward 
C.  Carrington,  Jr.,  Receivers  of  the  Hammond  Ice  Com- 
pany in  the  sum  of  $21,000.00. 

It  was  also  held,  that  the  payment  by  either  the  Basshor 
Company  of  C.  Hazletine  Basshor,  would  be  a  satisfaction 
of  this  liability. 

The  case  having  been  remanded,  with  the  decree  and 
opinion  as  filed,  Circuit  Court  No.  2  of  Baltimore  City 
passed  the  following  decree  dated  tlie  24th  day  of  July, 
1912: 

"The  appeal,  prayed  in  this  case  by  the  plaintiffs,  having 
been  duly  heard  and  determined  by  the  Court  of  Appeals, 
and  the  said  Court  having  remanded  the  case  to  this  Court 
to  the  end  that  a  decree  may  be  passed  in  conformity  with 
the  said  opinion  of  the  Court  of  Appeals ;  and  it  appearing 
from  the  opinion  of  the  Court  of  Appeals  that  Ormond  Ham- 
mond improperly  paid  to  the  Thomas  C.  Basshor  Company 
of  Baltimore  City  out  of  the  O.  Hammond  Special  Account 
in  the  City  Trust  and  Banking  Company  the  sum  of  twenty- 
one  thousand  dollars  ($21,000.00)  on  November  20th,  1902, 
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with  the  knowledge  and  upon  the  order  of  C.  Hazeltine 
Basshor,  and  this  Court  being  of  the  opinion  that  the  said 
sum  of  twenty-one  thousand  dollars  ($21,000.00)  improp- 
erly paid,  as  aforesaid,  to  the  said  Thomas  C.  Basshor  Com- 
pany of  Baltimore  City  on  November  20th,  1902,  as  found 
by  the  Court  of  Appeals,  should  be  repaid,  it  is  thereupon, 
this  24th  day  of  July,  1912,  by  Circuit  Court  No.  2  of 
Baltimore  City  adjudged,  ordered  and  decreed  that  the 
Thomas  C.  Basshor  Company  of  Baltimore  City,  C.  Hazel- 
tine  Basshor  and  Ormond  Hammond  shall  pay  to  Edward 
C.  Carrington,  Jr.,  receiver  of  the  Hammond  Ice  Company, 
the  sum  of  twenty-one  thousand  dollars  ($21,000.00),  with 
interest  from  this  date. 

And  it  is  further  ordered  that  the  said  Thomas  C.  Bass- 
hor Company  of  Baltimore  City,  C.  Hazeltine  Basshor  and 
Ormond  Hammond  shall  pay  the  costs  of  this  suit  in  this 
Court,  and  one-third  of  the  cost  of  taking  the  testimony,  and 
the  cost  of  transcript  of  record  sent  to  the  Court  of  Appeals." 

From  the  decree  as  passed  the  receiver  of  the  Hammond 
Ice  Company,  the  appellant  on  this  record  by  leave  of  Court, 
has  taken  this  appeal. 

It  will  be  seen,  that  the  single  question  involved  on  the 
appeal,  is  whether  the  Court  below  committed  an  error  in 
directing  in  the  decree  that  interest  should  be  paid  on  the 
sum  of  $21,000.00,  the  liability  of  the  appellant  only  from 
the  date  of  its  decree,  and  not  from  the  20th  day  of  Novem- 
ber, 1902,  the  date  upon  which  the  money  was  improperly 
paid  to  the  Basshor  Company.  And  this  question  revolves 
itself  into  the  further  inquiry  whether  the  decree  of  the 
lower  Court  passed  on  the  24th  day  of  July,  1912,  con- 
formed, and  is  in  accordance  with  the  opinion  and  mandate 
of  this  Court,  passed  in  the  case,  on  the  former  appeal. 

Upon  the  question  of  interest,  the  opinion  and  the  decree 
of  the  Court,  on  the  former  appeal  are  silent,  although  the 
pi^ayer  of  the  bill  was  to  the  effect,  that  the  defendants  be 
require<l  to  pay  the  plaintiff  the  simi  of  $21,000.00,  with 
interest  from  November  20th,  1902. 
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For  this  reason,  we  think  the  case  falls  within  the  case  of 
Duvall  V.  The  Farmers*  Bank,  9  G.  &  J.  61,  where  it  is  held, 
"that  upon  a  second  appeal  in  the  same  case  this  Court  may 
look  into  and  decide  questions  involved  in  the  record  pre- 
viously brought  up,  when  a  decision  of  those  questions  was 
not  made  a^n  the  former  appeal" :  Tohon  v.  Tolson,  8  Gill, 
390;  Bridendolph  v.  Zeller,  6  Md.  64;  Cumherland  C.  £  I. 
Co.  v.  Sherman,  20  Md.  131. 

In  Smith  v.  Shaffer,  50  Md.  132,  it  was  said  a  party  can- 
not be  allowed  to  prosecjute  different  and  successive  appeals 
on  the  same  state  of  record,  unless  there  have  been  new 
proceedings  since  the  last  appeal,  and  then  only  in  respect 
to  questions  raised  on,  and  by  such  new  proceedings.  When 
appeal  is  taken,  all  the  questions  which  may  be  properly 
raised  in  this  Court  on  the  then  state  of  the  record  as  it  may 
exist  in  the  Court  of  original  jurisdiction  must  be  consid- 
ered as  embraced  by  the  first  appeal,  and  if  not* then  raised 
and  presented  for  decision,  they  must  be  considered 
as  waived.  Otherwise  there  would  be  no  end  of  litigation 
and  appeals.  Oraff  v.  Bamum,  33  Md.  283 ;  Stonebralcer  v. 
Stonebraker,  34  Md.  444;  Waters  v.  Waters,  28  Md.  11; 
Abraham  v.  Trust  Co.,  86  Md.  264 ;  Hastings  v.  Foxworthy, 
34  L.  R  A.  321. 

While  the  question  of  interest  was  raised  on  the  former 
appeal,  it  was  not  discussed  in  the  opinion  and  no  mention 
thereof  appears  in  the  decree.  It  does  not,  however,  neces- 
sarily follow  it  was  not  considered  by  the  Court  in  the 
conclusion  and  ultimate  determination  of  the  case. 

This  Court  is  presumed  in  every  case  to  have  considered 
all  questions  properly  presented  by  the  record  and  raised 
on  the  appeal,  which  are  found  necessary  for  the  determina- 
tion of  the  rights  of  the  parties  to  the  suit. 

In  the  present  case  we  held  and  ascertained  the  amount 
of  the  liability  of  the  appellee  to  the  appellant  to  be  $21,- 
000.00  and  said  nothing  about  interest  and  instead  of  pass- 
ing a  final  decree  in  this  Court  for  the  payment  of  that  cer- 
tain and  definite  amount  as  so  ascertained,  we  remanded 
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the  cause,  so  that  the  Circuit  Court  might  pass  a  decree  in 
conformity  thereto. 

It  will  be  seen  upon  an  inspection  of  the  decree  of  the 
lower  Court,  and  upon  a  comparison  of  it  with  the  opinion 
and  decree  of  this  Court  that  it  conforms  in  all  respects  to 
the  decree  and  directions  of  this  Court  passed  on  the  10th 
day  of  July,  1912,  and  remanded  to  the  Court  below. 

In  Winter  v.  Oittings,  102  Md.  468,  in  dealing  with  a 
similar  proposition,  it  was  held,  that  where  this  Court 
ascertained  the  amount  due  and  said  nothing  about  interest, 
and  in  passing  its  decree,  the  lower  Court  conformed  liter- 
aJly  to  the  opinion  and  decree  of  this  Court  and  allowed 
interest  only  from  the  date  of  its  own  decree,  there  was 
no  error  in  the  decree  of  the  Circuit  Court,  and  its  decree 
in  this  respect  was  affirmed. 

The  allowance  of  interest  as  a  general  rule,  is  discretion- 
ary with  the  Court  in  equity  cases.  They  may  allow  it  or 
not  according  to  the  equity  and  justice  between  the  parties, 
except  in  cases  where  interest  is  recoverable  as  a  matter  of 
right.  Hammond  v.  Hamm^ond,  2  Bland,  290;  Frank  v. 
Morrison^  55  Md.  409. 

Chief  Jxjdoe  Buchanan  in  delivering  the  opinion  of  this 
Court  in  Nevjson  v.  Douglass,  7  H.  &  J.  453,  said,  the  ques- 
tion of  interest  arising  is  one  of  frequent  occurrence  in  the 
books,  and  has  been  found  to  be  a  subject  not  susceptible 
of  the  application  of  any  fixed  and  general  rule  of  law, 
the  dealings  between  man  and  man  being  so  various  in 
their  nature  that  scarcely  two  cases  are  to  be  met  wi^^b  pre- 
senting the  same  aspect,  but  each  depending  upon  its  own 
peculiar  circumstances. 

There  are  indeed  cases,  he  further  said,  not  to  speak  of 
bonds,  etc.,  in  which  interest  is  recoverable  as  of  right. 
Such  as  on  a  contract  in  writing  to  pay  money  on  a  day 
certain ;  as  in  the  case  of  a  bill  of  exchange  or  a  promissory 
note,  or  on  a  contract  for  the  payment  of  interest,  or  where 
the  money  claimed  has  actually  been  used.  But  with  such 
exceptions,    it   hns   lonjr   beim    the    settled    practice   of  the 
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courts  of  this  State,  to  refer  the  question  of  interest  entirely 
to  the  jury,  who  may  allow  it  or  not  in  the  shape  of  dam- 
ages, according  to  the  equity  and  justice  appearing  between 
the  parties  on  a  consideration  of  all  the  circumstances  of 
the  particular  case  as  disclosed  at  the  trial. 

In  Winter  v.  Oittings,  supra,  we  said  until  the  decree  of 
this  Court  was  made,  the  right  of  the  appellant  to  recover  at 
all  was  not  established,  nor  was  the  amount  recoverable  defi- 
nitely ascertained,  so  that  the  appellant  before  the  passage 
of  that  decree,  could  not  know  what  sum  to  pay,  if  he  had 
desired  to  pay  it. 

It  was  also  said,  that  the  opinion  of  the  Court  was  a  defi- 
nite, present  ascertainment  of  the  amount  for  which  the  de- 
fendants were  responsible  to  the  plaintiff  and  until  the  decree 
the  amount  was  not  only  technically  unliquidated  but  it  was 
uncertain.    Lewis  v.  Rountree,  79  N.  C.  122. 

In  Leviness  v.  Con.  Oas.  Co.,  114  Md.  572,  it  was  held  to 
be  equitable  imder  the  facts  and  circumstances  of  that  case  to 
adjust  the  interest  as  of  the  date  of  the  decree  of  this  Court. 

These  authorities  we  think  dispose  of  the  case  and  as  we 
are  of  opinion  that  the  decree  of  the  Court  below  is  in  every 
respect  in  conformity  with  the  opinion  and  decree  of  this 
Court  upon  the  former  appeal  we  would  be  required  to  affirm 
the  order,  if  there  were  no  other  reasons  for  so  doing. 
Waters  v.  Waters,  28  Md.  22;  Hammond  v.  Inloes,  4  Md. 
164;  Hastings  v.  Foxworthy,  34  L.  R.  A.  321;  Winter  v. 
Oittings,  102  Md.  468. 

It  has  been,  however,  urged  in  argument  on  behalf  of  the 
appellant,  that  this  case  falls  within  that  class  of  cases  where 
it  is  held  that  interest  is  recoverable  as  a  matter  or  right  and 
a  number  of  cases  are  cited  to  support  that  well  settled  rule 
of  law.  Duckett  v.  Mechanics  Bank,  86  Md.  403 ;  Comegys 
V.  The  State,  10  G.  &  J.  187;  McShane  v.  Howard  Bank,  73 
Md.  135 ;  Havre  de  Grace  v.  Fahey,  108  Md.  540. 

We  do  not  mean  to  question  or  controvert  in  the  least  the 
principles  of  law  established  by  those  well  considered  cases 
and  others  along  the  same  line,  but  we  are  not  prepared  to 
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hold  on  the  particular  facts  and  circumstances  of  this  case  as 
disclosed  by  the  record  on  the  former  appeal  that  they  apply 
in  this  case  to  the  extent  that  we  were  required  to  award 
interest  on  the  fund  recovered  by  the  appellant,  as  prayed 
by  the  bill. 

In  Latrohe  v.  Winans,  89  Md.  648,  in  discussing  the  ques- 
tion of  the  allowance  of  interest  in  that  case,  it  is  said :  "Our 
own  law  must  determine  whether  any  interest,  and  if  so, 
what,  is  recoverable.  The  doctrine  of  our  Courts,  is  that 
this  subject  is  not  susceptible  of  any  fixed  or  general  rule  of 
law,  since  no  two  cases  present  the  same  aspect,  but  each  must 
depend  upon  its  own  peculiar  circumstances  and  where  not 
recoverable  as  of  right,  its  allowance  is  in  the  discretion  of 
the  jury,  according  to  the  equity  and  justice  appearing  be- 
tween the  parties  on  all  of  the  circumstances  disclosed  at  the 
Jtrial.  And  in  the  matter  of  allowing  interest  equity  follows 
the  law.  City  Pass.  R.  R.  Co.  v.  Sewell,  37  Md.  452 ;  Mus- 
grave  v.  Morrison,  54  Md.  161 ;  Newson  v.  Douglass,  7  H. 
&  J.  464;  Frank  v.  Morrison,  65  Md.  408. 

Upon  a  consideration  of  the  particular  facts  and  circum- 
stances of  this  case,  as  disclosed  by  the  record  in  the  former 
appeal  and  without  repeating  them  here,  we  think  it  would 
have  been  inequitable  and  not  in  accordance  with  right  and 
justice  appearing  between  the  parties  to  have  directed  that 
interest  should  have  been  charged  on  the  fimd,  awarded  the 
appellant;  and  as  now  claimed  by  him  on  this  appeal. 

The  conclusion  reached  by  us  on  the  former  appeal  was 
the  result  of  a  careful  consideration  of  the  rights  and  equities 
of  all  the  parties  interested  in  that  litigation,  and  we  find  no 
good  reason  to  disturb  it  on  this  appeal. 

We  find  no  error  in  the  decree  appealed  against  and  as  it 
is  in  conformity  with  the  decree  passed  by  this  Court,  on 
the  former  appeal,  it  will  be  affirmed. 

Decree  affirmed,  with  costs. 
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W.  FRANK  CHANEY  et  al.  vs.  THE  COUNTY  COM- 
MISSIONERS OF  ANNE  ARUNDEL 
COUNTY. 

County  Commissioners :  powers  and  duties.    Roads  and  wharves. 
Public  convenience.    Public  General  and  Local  Laws. 

Under  the  Code  of  Public  General  Laws,  Article  26,  regulating 
the  powers  of  County  Commissioners  as  bodies  corporate, 
they  are  of  limited  authority,  and  can  only  perform  acts 
conferred  upon  them  by  the  (Jeneral  Assembly.  p.  387 

But  in  the  execution  of  their  powers,  whether  expressed  or 
implied,  they  are  generally  vested  with  discretion.  p.  387 

Unless  there  is  a  conflict,  the  Public  Gteneral  law,  governing 
the  County  Commissioners  and  their  powers  and  duties,  is 
not  repealed  by  the  enactment  of  a  local  law.  p.  389 

Under  section  91,  giving  County  Commissioners  power  to  con- 
tract for  land  for  public  wharves,  they  have  an  implied 
power  to  build  such  a  wharf,  and  section  105  confers  upon 
them  power  to  establish  public  landings  in  aU  cases  wh^re 
public  convenience  requires  it.  pp.  388, 389 

The  determination  of  what  the  public  convenience  requires  is 
left  to  the  judgment  of  County  Commissioners,  and  from  the 
exercise  of  their  discretion  there  is  no  appeal.  p.  389 

Decided  January  loth,  19 IS. 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County 
in  Equity  (Bkasheab,  J.). 

The   facta  are  stated  in  the  opinion  of  the  Court 

The   cause   was   submitted   to   Boyd,    C.    J.,    Briscoe, 
Pbabce,  Bueke,  Thomas,  Pattison  and  Stockbkidoe,  JJ. 

James  TV.  Owens  filed  a  brief  on  behalf  of  the  appellant 

Ridgely  P.  Melvin  filed  a  brief  on  behalf  of  the  appellee. 
VOL.  119  25 
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Stockbbidge,  J.,  delivered  the  opinion  of  the  Court. 

The  appellants,  who  are  citizens  and  residents  of  Anne 
Arundel  county,  filed  the  bill  in  this  case  to  enjoin  the 
Board  of  County  Commissioners  of  thar  county  "from  build- 
ing a  wharf  on  Rockhold  Creek  or  at  Cedar  Point,  or  at 
any  other  point  adjacent  thereto,  or  elsewhere  in  the  waters 
of  Anne  Arundel  county  without  the  authority  of  an  Act  of 
Assembly".  The  bill  was  demurred  to,  demurrer  sustained, 
and  from  the  order  sustaining  it  this  appeal  was  taken.  It 
is  to  be  observed  in  limine,  that  the  order  sustaining  the 
demurrer  neither  granted  leave  to  amend  nor  dismissed  the 
bill,  and  the  order  was  therefore  not  strictly  such  final 
order  as  to  permit  an  appeal  to  be  taken  from  it.  The 
opiiiion  of  the  circuit  judge  appearing  in  the  record  makes 
it  plain,  however,  that  in  his  view  the  allegations  of  the 
bill  did  not  present  a  case,  under  which  any  such  relief 
as  that  prayed  for  could  be  granted,  and  that  the  bill 
would  ultimately  have  to  be  dismissed.  No  good  end  would, 
therefore,  be  accomplished  by  dismissing  this  appeal  on 
what  is  merely  a  technical  defect 

The  allegations  of  the  bill  are,  that  the  County  Com- 
missioners have  advertised  for  proposals  for  the  construc- 
tion of  a  wharf  in  Eockhold  Creek,  that  they  further  intend 
to  advertise  and  give  out  a  contract  for  a  wharf  to  be  placed 
at  the  mouth  of  Cedar  Point  in  West  River,  and  also  a 
pier  or  wharf  attached  to  South  River  Bridge.  It  is  fur- 
ther alleged  that  Rockhold  Creek  is  but  a  narrow  tributary 
of  Herring  Bay,  and  that  the  produce  raised  and  shipped 
from  there  is  of  infinitesimal  value,  that  the  said  creek  is 
so  narrow  and  the  water  so  shallow  that  a  vessel  drawing 
over  four  feet  will  be  imable  to  get  to  or  from  the  wharf 
there,  except  on  very  high  tide,  that  no  public  demand 
exists  for  the  establishment  of  such  a  wharf,  that  a  com- 
mission appointed  in  1911  reported  unfavorably  upon  the 
establishment  of  a  wharf  on  Rockhold  Creek,  which  report 
was  adopted  by  the  Board  of  County  Commissioners,  and 
that  subsequently  another  commission  was  appointed  at  the 
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instigation  of  interested  parties,  which  made  a  favorable 
report;  that  the  establishment  and  building  of  snch  wharf 
or  wharves  would  operate  as  a  distinct  ijijnry  to  the  tax- 
payers of  the  county,  and  that  the  County  Commissioners 
have  no  authority  in  law  to  build  wharves  without  an  Act 
of  the  Legislature. 

The  Code  of  Public  General  Laws,  Article  25,  contains 
the  general  grant  of  powers  to  County  Commissioners,  as 
bodies  corporate,  and  contains  an  emuneration  of  the  powers 
conferred  and  the  method  of  their  exercise  with  regard  to 
many  matters.  The  effect  of  this  grant  is  to  vest  in  the 
County  Commissioners  but  a  limited  authority;  Tasker  v. 
Oarrett  County,  82  Md.  153 ;  and  hence  they  can  only  pei> 
form  acts  expressly  or  impliedly  permitted  by  their  charter 
or  conferred  on  them  by  the  General  Assembly.  Peter  v. 
Prettyman,  62  Md.  571.  But  in  the  performance  of  their 
duties  and  in  the  execution  of  the  powers  expressly  or 
impliedly  given  them,  they  are  ordinarily  vested  with  the 
exercise  of  a  discretion.     Blundon  v.  Crosier,  93  Md.  358. 

The  question  which  presents  itself  in  this  case  is,  Have 
or  not  the  County  Commissioners  of  a  county,  the  power  to 
erect  wharves  as  one  of  the  powers  expressly  or  impliedly 
conferred  on  them?  Sections  105  and  106  of  the  Code  of 
Public  General  Laws  (1912),  Article  25,  sub-title  "Public 
Landings,''  are  as  follows: 

"105.  In  all  cases  where  the  public  convenience  requires 
it  the  County  Commissioners  shall  have  power  to  establish 
a  public  landing  upon  any  navigable  river,  canal,  bay, 
soimd  or  other  navigable  waters. 

"106.  Upon  all  applications  to  establish  a  public  land- 
ing, the  same  proceedings  shall  be  had  as  on  application 
to  open  a  public  road.'' 

On  behalf  of  the  appellant,  it  is  insisted  that  the  power 
contained  in  these  two  sections  neither  expressly  nor 
impliedly  vests  in  the  County  Commissioners  the  power  to 
establish  or  build  wharves.  Section  91  of  the  same  article 
relates  to   public  roads,   but   among  other  provisions  con- 
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tained  in  it  is  the  following:  "And  it  shall  be  lawful  for 
the  said  County  Commissioners  of  any  county  so  to  con- 
tract for  land  for  a  public  wharf,  drains  for  county  roads 
or  other  public  use  or  uses,  which  said  land  shall  be  the 
property  of  said  county  subject  to  said  use  or  uses.''  This 
would  seem  by  express  language  to  confer  upon  the  County 
Commissioners  the  power  to  construct  wharves,  for  it  is 
hardly  conceivable  that  power  should  be  given  to  a  Board 
of  County  Commissioners  to  contract  for  lands  for  a  public 
wharf,  and  yet  not  give  them  the  power  to  build  such  wharf, 
when  they  had  in  pursuance  of  an  expressed  power  con- 
tracted for  the  land  for  it.  But  even  if  this  provision  were 
not  contained  in  the  Code,  there  is  undoubtedly  an  implied 
power  to  the  same  effect.  In  24  Cyc,  843,  a  landing  is 
defined  to  be  "A  bank  or  wharf  to  or  from  which  persons 
may  go  from  or  to  some  vessel  in  the  contiguous  water;  a 
place  on  a  river  or  other  navigable  water  for  lading  or 
unlading  of  goods,  or  for  the  reception  and  delivery  of  pas- 
sengers ;  a  place  where  a  vessel  can  be  moored  or  discharged ; 
a  wharfage  place  for  crafts." 

In  WaUe  v.  O'Neill,  76  Fed.  417,  in  an  opinion  rendered 
in  the  Circuit  Court  of  Appeals,  by  Lueton,  J.,  a  landing, 
it  is  said,  "implies  a  place  where  vessels  can  be  moored  and 
loaded  or  discharged";  and  the  mooring  of  a  vessel  means 
something  more  than  the  casting  of  anchor  in  a  roadstead 
or  along  side  of  a  river  bank.  Similar  language  was  before 
the  Supreme  Court  of  Pennsylvania  for  construction,  in 
Reighard  v.  Flinn,  194  Pa.  352,  when  that  Court  was  called 
•  upon  to  construe  the  term  "public  landing,"  as  used  in  an 
Act  of  the  Pennsylvania  Legislature  of  1836,  and  it  was 
held  that  the  words  "public  landing"  must  be  construed  to 
comprehend  a  wharf.  See  also  cases  cited  in  ''Words  and 
Phrases/*  Vol.  5,  page  3988.  In  view  of  these  holdings, 
even  in  the  absence  of  express  l^slative  authority  for  the 
construction  of  a  wharf,  designated  as  such  by  name,  it 
would  have  to  be  held  that  there  was  the  implied  power  con- 
ferred upon   the  County   Commissioners  to  erect   such   a 
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structure  under  the  language  of  sections  105  and  106  of 
Article  25. 

In  the  brief  of  the  appellant,  a  suggestion  was  made  that 
the  provisions  of  the  Public  General  Law  would  not  apply 
because  of  the  Local  Laws  of  Anne  Arundel  County,  as 
contained  in  the  Act  of  1898,  Chapter  531.  But  no  attempt 
was  made  in  the  brief  to  indicate  wherein  there  was  any 
conflict  between  the  local  and  general  laws.  Chapter  531  of 
the  Acts  of  1898,  was  an  Act  dealing  with  the  question  of 
public  roads  in  Anne  Arundel  county,  and  providing  the 
procedure  to  be  followed  for  the  opening,  repairing  or  clos- 
ing of  any  such  public  road,  and  an  examination  of  this  Act 
has  failed  to  disclose  any  conflict  whatever  between  that 
Act  and  the  General  Laws  of  the  State.  Unless  there  be  a 
conflict  the  general  law  with  r^ard  to  County  Commission- 
ers, and  their  powers  and  duties,  is  not  repealed  by  the 
enactment  of  a  local  law.  Baltimore  County  v.  Baker,  44 
Md.  9. 

Section  105  of  Article  25  confers  power  upon  the  County 
Commissioners  to  establish  public  landings  "in  all  cases 
where  the  public  convenience  requires  it''  The  determina- 
tion of  what  the  public  convenience  does  or  does  not  require 
is  thus  a  matter  which  is  left  to  the  judgment  of  the  County 
Commissioners,  and  is  a  matter  to  be  determined  by  them 
in  favor  of,  or  adversely  to,  an  application  in  the  exercise 
of  their  discretion.  It  is  not  a  matter  with  which  the 
Courts  have  anything  to  do,  or  can  in  any  manner  control, 
unless  it  be  made  apparent  that  the  action  of  the  County 
Commissioners  was  a  purely  arbitrary  act,  or  induced  by 
corruption  or  fraud.  No  allegation  in  the  bill  in  this  case 
goes  to  that  extent,  and  the  order  of  the  Circuit  Court  for 
Anne  Arundel  County  will  therefore  be  affirmed. 

Order  affirmed  and  bill  dismissed,  costs 
above  and  below  to  be  paid  by  the 
appellants. 
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LOUIS  ELIE  JOSEPH  HENRI  GALARD  DE  BRAS- 

SIC,  DE  BEARN,  COUNT  AND  PRINCE  DE 

BEARN  AND  CHALAIS  vs.  ROSS  R 

WINANS  AND  FERDINAND 

C.  LATROBE  et  als. 

Appeals:  remanding  for  further  proceedings;  effect  of  former 
decision.    Attachment:  sale  of  property;  creditors' 
rights  in  equity.     Costs  in  Court  of 
Appeals :  unnecessary  mat- 
ter in  record. 

But  the  decree  should  not  authorize  the  seizure  or  sale  of  the 
bonds  in  the  condemnation  proceedings  until  after  the  can- 
cellation of  the  registration,  so  as  not  to  sacrifice  the  bonds. 

pp.  401-402 

Questions  raised  and  decided  on  appeal  are  not  open  to  ques- 
tion or  review  upon  a  second  appeal  of  the  same  cause. 

pp.  392-393 

Where  a  decree  is  reversed  on  appeal,  on  certain  points  only, 
and  remanded  for  further  proceedings  in  accordance  with 
the  opinion  of  the  Court  of  Appeals,  it  is  error  to  alter  the 
decree  upon  points  as  to  which  there  had  been  no  reversal 
on  the  first  appeal.  p.  393 

Certain  bonds  held  by  trustees  had  been  wrongly  registered  in 
the  names  of  parties  other  than  the  true  owner;  the  owner 
had  obtained  a  decree  for  the  cancellation  of  such  registra- 
tion and  for  the  return  of  the  bonds  to  him;  meanwhile,  and 
pending  the  further  proceedings,  creditors  of  the  true  owner 
endeavored  to  attach  the  bonds  and  to  prevent  their  delivery 
to  him;  the  owner  then  instituted  proceedings  to  resist  the 
cancellation,  and  it  was  held,  that  equity  was  under  no  obli- 
gation to  aid  him  in  avoiding  his  creditors,  but  that  it  was 
its  duty  to  give. the  latter  the  equal  protection  of  the  laws, 
and  not  to  exercise  its  power  to  put  the  bonds  beyond  their 
reach.  p.  397 

Should  the  real  owner  of  the  bonds  interfere  with  the  cancel- 
lation, then,  it  was  further  held,  the  trustees  should  be  ordered 
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to  deliver  the  bonds  to  the  sheriff,  to  be  sold  while  still  regis- 
tered, the  purchaser  to  take  necessary  steps  to  have  the  regis- 
tration cancelled.  p.  401 

Property  attached  is  not  sold  under  the  attachment  proceed- 
ings; but,  after  a  judgment  of  condemnation,  an  order  of 
fieri  facias  is  issued  for  the  purpose  of  selling  the  property 
condemned.  p.  398 

Where  the  record  contains  much  matter  which  should  not 
have  been  included,  and  the  main  questions  were  .decided 
against  the  appellant,  the  costs  may  be  ordered  to  be  paid 
from  the  fund.  p.  402 

Decided  January  15th,  1913. 

Appeal  from   Circuit   Court  No.   2   of  Baltimore   City 

(Gk>ETER,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court 


The   cause  was   argued  before   Boyd,   C.    J.,   Bhibcob, 
Thomas,  Pattison  and  Stockbridge,  JJ. 


Maurice  Leon,  for  the  appellant. 

Shirley  Carter  and  J.  Kemp  Bartlett  (with  J.  Kemp  Bart- 
lett,  Edgar  Allan  Poe,  L.  B.  Keene  Claggett  and  R.  Howard 
Bland  on  the  brief),  for  the  appellees. 

Bernard  Carter  &  Sons,  John  E,  Semmes  and  Shirley 
Carter,  filed  a  brief  in  behalf  of  Bernard  Carter  and  Rosb 
W.  Whistler,  executor  of  Ross  R.  Winans,  deceased,  appel- 
lees. 
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Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

There  have  been  so  many  appeak  in  reference  to  the 
bonds  in  controversy  in  this  case  that  it  will  perhaps  be  well 
to  recall  just  what  has  been  determined.  It  was  decided  in 
Prince  de  Beam  v.  Winans,  111  Md.  434,  that  the  Prince 
was  "entitled  to  a  decree  setting  aside  the  distribution  of  the 
fund  made  by  the  Orphans'  Court  and  cancelling  the  re- 
leases given  by  him  in  his  own  right  and  as  guardian  to  the 
trustees  and  administrators,  and  that  he  is  further  entitled 
to  have  the  two-thirds  of  the  trust  fimd  which  were  dis- 
tributed to  his  two  children  awarded  and  paid  over  to  him 
absolutely,  and  to  hold  the  same  in  his  own  right."  For  the 
reasons  stated  in  the  opinion,  that  general  statement  was 
qualified  by  saying:  "We  will  not  require  them  (the  trus- 
tees) to  account  for  or  to  refimd  to  him  either  the  costs 
incurred  in  and  about  the  distribution  or  the  commissions 
allowed  to  them  as  administrators  in  the  Orphans'  Court 
*  *  *  For  the  same  reason  we  will  direct  the  costs  of  this 
case  to  be  paid  out  of  the  portion  of  the  fund  awarded  to 
the  appellant  before  turning  the  same  over  to  him."  The 
"trust  fund,"  as  it  is  spoken  of  in  the  opinion,  consisted  of 
railroad  bonds  which  had  been  distributed  by  the  Orphans' 
Court  of  Baltimore  City  to  the  two  children  of  the  Prince 
under  a  mistaken  theory  of  the  law  applicable  to  the  dis- 
tribution. 

2.  Mr.  Bernard  Carter  was  appointed  by  the  Court  to 
represent  the  children  in  that  case,  as  they  were  the  real 
parties  in  interest.  At  the  time  the  decision  above  referred 
to  was  made,  no  question  had  been  made  about  Mr.  Carter's 
compensation  and  hence  it  was  not  then  passed  on,  but  after 
the  case  was  remanded  a  new  decree  was  passed  and  in  that 
a  fee  was  allowed  him  out  of  the  fund.  The  Prince  appealed 
from  that  allowance,  and  Mr.  Carter  also  appealed  from  the 
amount  allowed  him.  In  De  Beam  v.  Winans,  115  Md.  139, 
we  determined  that  Mr.  Carter  was  entitled  to  the  amount 
he  claimed,  and  that  it  was  to  be  paid  out  of  the  property 
awarded  to  the  Prince  by  the  former  decision ;  his  right  to  a 
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fee  and  the  amount  were  then  and  there  definitely  deter- 
mined, and  they  are  therefore  no  longer  open  questions  and 
will  not  be  further  discussed. 

3.  No  question  was  raised  at  the  argument  of  this  appeal 
about  the  claim  of  Messrs.  Barton,  Wilmer,  Ambler  and 
Stewart,  who  were  formerly  associated  with  Mr.  Leon,  solici- 
tor and  attorney  in  fact  of  the  Prince.  Since  the  case  was 
argued,  a  letter  has  been  received  by  the  Court  from  Mr. 
Barton  stating  that  Mr.  Leon  had  requested  him  to  writb 
that  the  matter  of  their  fee,  for  which  provision  was  made 
in  the  decree  of  June  10th,  1912,  now  being  reviewed,  had 
been  settled  out  of  Court.  It  will  therefore  be  imnecessary 
to  refer  to  that  further. 

4.  The  costs  of  the  first  case  were  expressly  directed  to  be 
paid  out  of  the  portion  of  the  fund  awarded  to  the  appel- 
lant, but  we  do  not  understand  why  the  amoimt  of  the  costs 
is  named  in  this  decree  as  $1,569.60.  In  the  decree  of  June 
6,  1910,  which  was  passed  on  by  us  in  115  Md.  139,  that  was 
reduced  to  $1,477.00.  While  we  did  not  discuss  that  par- 
ticular item  we  reversed  the  decree  on  two  grounds  only — 
that  it  did  not  provide  for  the  cancellation  of  the  registration 
of  the  bonds,  and  that  Mr.  Carter  was  entitled  to  a  fee  of 
$4,000.00  instead  of  $3,000.00.  In  remanding  the  case  if 
we  had  thought  there  was  error  in  reducing  the  amount  we 
would  have  said  so.  The  amount  of  the  costs  to  be  allowed 
should  therefore  be  $1,477.00. 

5.  The  most  important  questions  in  the  decree  appealed 
from  are  necessarily  more  or  less  interwoven  with  the  judg- 
ments of  condemnation  rendered  in  favor  of  attaching  cred- 
itors, which  are  involved  in  Numbers  91-98  of  the  docket 
of  this  term.  They  were  decided  before  this  decree  was 
passed,  but  the  records  in  those  cases  wore  for  some  reason 
transmitted  to  this  Court  five  weeks  after  this  one  was 
received.  In  passing  on  the  decree  we  will  therefore  be 
compelled  to  refer  to  those  cases.  It  may  be  well  in  the 
beginning  to  say  that  Point  4  in  what  is  called  a  "motion," 
filed  in  Nos.  95  and  96,  does  not  correctly  state  what  was 
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done  in  the  case  of  De  Beam  v.  Prince  De  Beam,  115  Md. 
668,  where  it  says,  "The  judgment  seeks  to  apply  a  different 
rule  of  law  and  a  different  construction  of  section  10,  Article 
9,  of  the  Maryland  Code  of  1904,  to  these  particular  bonds 
from  that  which  would  apply  to  all  other  cases  of  restored 
coupon  bonds  of  foreign  corporations  located  within  the 
State,"  etc.  That  opinion  and  others  in  that  volimie  of  the 
Maryland  Reports  pointed  out  the  peculiar  and  unusual  con- 
ditions existing  in  reference  to  these  bonds  and,  as  was 
plainly  shown  by  the  opinion,  this  Court  concluded  that 
these  special  facts  and  circumstances  connected  with  the 
bonds  differentiated  this  case  from  cases  in  which  there 
was  the  simple  question  whether  or  not  registered  coupon 
bonds  of  foreign  corporations  are  liable  to  attachment  when 
located  in  this  State;  but  of  course  any  other  case  of  like 
facts  and  circumstances  would  be  governed  by  the  same  con- 
struction of  that  section,  and  the  opinion  nowhere  indicates 
or  suggests  that  a  different  rule  would  be  applied  to  *'all  other 
cases  of  registered  coupon  bonds  of  foreign  corporations 
located  within  the  State."  The  attorney  for  the  appellant 
has  displayed  great  industry  in  the  presentation  of  the  vari- 
ous  appeals  we  have  heard,  but  he  has  not  yet  brought  to 
our  attention  any  decision  which  was  based  on  such  peculiar 
facts  as  we  have  before  us. 

There  were  a  large  number  of  coupon  bonds,  payable  te 
bearer,  which  were  distributed  to  the  two  children  of  the 
appellant,  but  they  were  erroneously  so  distributed,  as  we 
held  in  the  case  in  111  Md.  434.  Doubtless  in  order  to 
comply  with  the  requirements  of  the  American  Bonding 
Company,  which  was  surety  on  the  appellant's  bond  as 
guardian,  and  possibly  acting  under  Chapter  270  of  the 
Acts  of  1906  (sec  39  of  Art.  93  of  Code  of  1912),  which 
authorizes  fiduciaries,  including  guardians,  to  arrange  with 
such  surety  for  the  safe  keeping  of  money,  assets  and  prop- 
erty for  which  they  are  liable,  those  coupon  bonds  were 
registered,  as  to  the  principal,  and  deposited  in  the  vault 
of  the  Safe  Deposit  Company  of  Baltimore  City,  under  the 
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arrangement  made  with  the  American  Bonding  Company 
and  Messrs.  Alexander  Brown  &  Sons,  shown  in  this  and 
other  records  of  the  several  cases  which  have  been  before  us. 
The  appellant  filed  his  bill  of  complaint  in  the  lower  Court 
and  prayed,  amongst  other  relief  sought,  that  the  proceed- 
ings of  the  Orphans'  Court  be  declared  void,  that  the  releases 
given  by  him  to  the  trustees  and  administrators  be  cancelled, 
and  for  general  relief.  We  sustained  his  contention  and 
held  that  he  "upon  the  death  of  his  wife  and  the  probate  of 
her  will  became  entitled  in  his  own  right  to  the  bonds  held 
by  the  trustees  under  the  deed,''  and  that  "it  necessarily 
follows  that  the  return  by  them  of  the  bonds  to  the  Orphans' 
Court  as  part  of  his  wife's  estate,  and  the  attempted  dis- 
tribution thereof  by  that  Court  as  part  of  her  estate,  was 
without  warrant  of  law  and  of  themselves  operated  to  con- 
fer no  title  to  the  bonds  upon  the  persons  to  whom  the 
distribution  was  made."  We  also  said  "That  property  is 
stiU  in  existence  and  within  reach  of  the  Court  and  it  is 
but  equitable  that  it  should  be  returned  to  him,"  and  we 
then  concluded  that  opinion  by  stating  what  is  quoted  in  the 
first  part  of  this  opinion. 

The  Court  undoubtedly  had  jurisdiction  of  the  bonds  in 
the  equitj"  case,  as  it  did  of  the  appellant,  the  infant  chil- 
dren and  subsequently  of  the  American  Bonding  Company 
and  Alexander  Brown  &  Sons.  While  the  case  reported  in 
111  Md.  was  pending  in  this  Court,  and  soon  afterwards, 
certain  parties  claiming  to  be  creditors  issued  attachments 
against  the  Prince  and  became  parties  to  the  equity  case. 
After  the  mandate  from  this  Court  controversies  arose 
between  the  appellant  and  others  as  to  costs  and  fees  and 
also  between  him  and  the  attaching  creditors.  The  different 
parties  in  interest  presented  to  the  lower  Court  drafts  of 
decrees  according  to  their  several  contentions.  The  one 
presented  by  the  appellant  recited  the  facts  in  full  and 
amongst  other  things  provided  that  the  clerk  of  that  Court 
should  open  the  safe  deposit  box  containing  the  bonds  and 
bring  them  into  Court,  that  he  be  ordered  "to  make  and 
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execute  such  instruinenta  relating  to  each  and  every*  one 
of  said  bonds  as  may  be  requisite  to  accomplish  the  transfer 
of  the  r^istration  of  said  bonds,  and  each  and  all  of  thrai, 
upon  the  books  of  the  respective  corporations  issuing  them 
from  the  said  infants  to  bearer,  and  deliver  such  instru- 
ments with  said  bonds  to  the  plaintiff'  or  his  attorney  in 
fact — subject  to  certain  provisions  relating,  to  the  holding 
of  some  of  the  bonds.  The  Court  passed  the  decree  in 
ac<jordance  with  the  contention  of  the  other  parties,  and  it 
was  passed  on  by  us  in  De  Beam  v.  Winans,  115  Mi  139. 
These  were,  therefore,  coupon  railroad  bonds,  payable  to 
bearer,  which  without  warrant  of  law  and  by  a  void  dis- 
tribution were  distributed  to  the  two  infant  children,  when 
they  in  fact  belonged  to  the  appellant,  and  then,  in  pur- 
suance of  that  void  distribution,  were  improperly  registered 
in  the  names  of  the  children.  The  appellant  as  well  as  all 
other  parties  to  the  caxise  conceded  that  under  our  decision 
in  111  Md.,  the  r^stration  should  be  cancelled,  and  this 
Court  said  in  115  Md.  151,  *'This  was  an  essential  part  of 
any  decree  made  in  conformity  with  said  opinion,"  and 
reversed  that  decree  because  it  •  did  not  so  provide.  As 
Judge  Bueke  said  in  115  Md.  676,  ''Their  registration  in 
the  names  of  his  infant  children  is  a  mere  shadow  upon  the 
title,  which  the  Court  has  power  and  which  it  is  its  duty 
to  remove.'^  The  cancellation  of  the  registration  of  the 
bonds  was  authorized  and  in  effect  directed  by  the  Court 
before  any  attaching  creditor  had  intervened  or  we  had  any 
knowledge  of  them,  and  of  course  nothing  was  said  as  to  the 
rights  of  persons  not  parties  to  the  case.  But  after  they 
had  intervened  in  the  lower  Court  we  sustained  in  115 
Md.  139  the  decree  in  so  far  as  it  directed  that  the  bonds 
should  be  kept  "where  they  were,''  but  held  there  was  error 
in  ordering  them  to  be  kept  "as  they  now  are,"  without 
providing  for  the  cancellation  of  the  registration.  The  pro- 
longed controversy  and  the  various  appeals  have  interfered 
with  our  original  directions  being  thus  far  carried  out,  but 
the  time  must  come,  even  though,  if  we  judge  from  the 
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past,  it  may  be  still  far  off,  when  our  decision,  rendered 
December  3,  1909,  will  in  that  respect  be  enforced. 

The  cancellation  of  the  registration  of  the  bonds  was  not 
directed  by  the  equity  Court  in  order  that  the  attachments 
might  become  effective,  but  because  that  was  essential  in 
order  to  restore  to  the  appellant  what  we  decided  rightfully 
belonged  to  him.  It  would  have  been  done  if  there  had  been 
no  attachments  or  controversy  between  the  appellant  and 
other  parties.  It  was  necessarily  a  sequence  of  what  had 
already  been  decreed,  and  the  only  reason  it  had  not  been 
done  two  years  before  the  judgments  of  condemnation  were 
rendered  was  that  the  controversies  which  we  have  spoken 
of  had  arisen  after  the  original  case  had  been  decided  by 
us.  It  cannot,  therefore,  be  fairly  or  truly  said  that  the 
Court  of  equity  proposed  to  change  the  status  of  the  prop- 
erty attached  in  order  that  it  might  be  condemned,  but  it 
was  doing  what  was  necessary  to  be  done  in  order  to  carry 
out  the  decree  of  the  Court,  which  had  been  rendered  at 
the  instance  of  the  appellant  himself.  When,  however,  the 
rights  of  other  persons,  who  claimed  to  be  bona  fide  cred- 
itors of  the  Prince,  were  brought  to  the  attention  of  the 
equity  Court,  it  was  not  only  not  under  any  obligation  to 
assist  him  in  avoiding  such  creditors,  but  it  was  its  duty 
to  give  them  the  equal  protection  of  the  law,  and  not  exer- 
cise its  powers  to  put  these  bonds  beyond  their  reach  before 
their  rights  could  be  determined.  The  opinion  in  115  Md. 
on  pages  GlO-612  sufficiently  shows  our  position  on  that  sub- 
ject 

Assuming  the  bonds  to  have  been  subject  to  attachment, 
if  they  were  payable  to  bearer  and  not  roistered,  the 
practical  question,  therefore,  in  reference  to  the  judgments 
or  condenmation  of  these  bonds  in  the  condition  we  have 
shown  them  to  be  was,  whether  a  r^stration  in  the  name 
of  the  infants  which  was  decided  to  be  erroneous  and  the 
result  of  an  illegal  and  void  distribution,  and  which  had 
been  ordered  to  be  cancelled  by  this  Court,  can  prevent  their 
being  condemned  as  the  property  of  the  appellant,  which 
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they  are  conceded  to  be?  It  should  not  be  forgotten  in 
answering  that  question,  that  in  115  Md.  139  this  Court 
reversed  the  decree  of  June  6,  1910,  because  it  should  have 
provided  for  the  cancellation  of  the  registration  of  the  bonds 
which  "was  an  essential  part  of  any  decree  made  in  con- 
formity with  said  opinion"  in  111  Md.  It  must  also  be 
remembered  that  under  our  practice  property  attached  is 
not  sold  imder  the  writ  or  attachment,  but  that  after  judg- 
ment of  oondenmation  a  writ  of  fieri  facias  is  issued  for  the 
purpose  of  selling  the  property  so  condemned.  If  there  be 
any  difficulty  about  the  Court  of  law,  which  renders  the 
judgments  of  condemnation,  passing  such  orders  as  are 
necessary  to  protect  the  property  from  sacrifice  at  a  sale 
made  imder  a  writ  of  fieri  facias,  which  we  need  not  discuss, 
the  circumstances  of  this  case  are  such  as  to  require  action 
by  a  Court  of  equity,  as  it  would  not  allow  the  poesessicai 
of  the  bonds  by  its  trustee  to  be  disturbed  until  its  consent 
is  given,  and  then  it  can  impose  such  terms  as  to  the  seizure 
and  sale  of  the  bonds  as  are  necessary  to  prevent  a  sacrifice 
and  to  protect  the  interests  of  all  parties. 

Is  it  to  be  said  then  that  these  bonds,  which  are  admitted- 
ly the  property  of  the  appellant,  but  are  illegally  registered 
in  the  names  of  others,  which  r^stration  had  long  prior 
to  the  judgments  of  condemnation  been  ordered  by  the 
Court  of  last  resort  in  the  State,  which  had  jurisdiction  over 
the  parties  and  the  property,  to  be  cancelled,  can  not  be 
condemned  merely  because  of  this  seeming  infirmity  in 
their  title,  which  in  fact  has  no  real  existence?  If  the 
title  to  real  estate  stood  on  the  records  in  the  name  of  A., 
and  a  Court  of  equity  decided  that  it  belonged  to  B.  and 
directed  it  to  be  conveyed  to  him,  and  an  attachment  against 
B.  was  levied  on  it  before  it  was  so  conveyed,  would  that 
prevent  a  judgment  of  condenmation  being  rendered?  Surely 
not,  and  after  it  was  rendered  the  Court  of  equity  could 
enforce  its  order  for  the  conveyance  of  the  property  and 
thereby  make  the  land  records  disclose  the  true  and  not  the 
fictitious  title.     We  inip:ht  crive  other  illustrations,  but  do 
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not  deem  it  necessary,  for  unless  there  is  something  peculiar 
in  the  application  of  the  law  to  railroad  bonds,  which  repre- 
sent millions  and  millions  of  dollars  of  the  wealth  of  the 
country,  and  which  are  the  subjects  of  daily  sales  in  small 
and  large  quantities  all  over  the  land,  we  can  see  no  reason 
why  they  should  be  immune  from  the  owner's  creditors 
imder  such  circumstances  as  we  have  before  us.  Millions 
of  dollars  of  them  are  held  by  people  that  the  obligors  never 
heard  of  and  know  nothing  about,  except  that  banks,  trust 
companies  and  others  in  different  localities  send  the  coupons 
to  them  or  their  agents  for  payment.  They  are  totally 
unlike  ordinary  choses  in  action  in  many  particulars,  and 
the  obligors  have  ordinarily  no  concern  as  to  what  persons 
are  the  holders  of  them,  except  to  see  that  they  are  paid  to 
the  right  parties  when  they  mature.  The  coupons  of  these 
bonds  were  not  registered,  and  as  a  Court  of  competent 
jurisdiction  has  directed  that  the  rostra tion  of  the  princi- 
pal be  cancelled,  the  companies  issuing  them  could  not  and 
doubtless  would  not  ask  more  than  that  the  cancellation  be 
made  by  one  authorized  by  the  Court  to  make  it. 

We  have  thus  discussed  more  at  length  than  perhaps  we 
were  called  upon  to  do,  in  view  of  what  we  have  previously 
said  which  we  must  be  governed  by,  some  of  the  questionj? 
raised  in  this  case,  but  as  our  position  has  apparently  been 
misunderstood  on  some  of  the  questions,  we  concluded  to 
repeat  what  we  have  in  substance  hitherto  said.  If  the  posi- 
tion taken  by  the  Prince  is  correct,  then  after  a  Court  of 
Equity  decides  a  case  determining  the  rights  between  two 
parties,  it  has  no  power  to  give  a  third  party  relief  against 
the  successful  one  in  the  original  proceeding,  although  it  still 
has  the  property  in  controversy  under  its  control  and  still  has 
jurisdiction  over  the  original  parties  until  the  property  is 
finally  disposed  of.  What  we  said  on  page  610  of  115  Md. 
is  suflScient  to  indicate  our  views  on  that  question  without 
further  discussion  of  it. 

We  will  now  consider  the  form  of  the  decree  appealed 
from.    In  the  first  clause  (after  the  preamble)  it  is  decreed. 
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"that  said  bonds  are  hereby  declared  to  be  payable  to  bearer/' 
That  declaration  is  not  only  in  conflict  with  a  subsequent 
clause,  but  the  facts  of  the  case  do  not  justify  it.  They  are 
not  jet  actually  payable  to  bearer,  although  they  ought  to  be 
in  order  to  conform  to  the  previous  decision  of  this  Court. 
The  railroad  companies  are  not  parties  to  this  case,  and  have 
not  had  such  legal  notice  as  they  would  be  entitled  to  before 
such  a  declaration  as  to  the  present  status  of  the  bonds  should 
be  made.  Their  books  doubtless  show  that  the  principal  is 
registered  in  the  names  of  the  infants,  and  hence  payable 
to  them,  while  this  provision  in  the  decree  declares  them  to 
be  now  payable  to  bearer.  That  might  mislead  purchasers. 
We  have  not  said  and  did  not  intend  to  say  that  they  were  in 
fact  now  payable  to  bearer,  but  we  have  said  that  they  do  in 
fact  belong  to  the  appellant  and  that  they  should  be  made 
payable  to  bearer,  by  cancelling  the  registration  which  makes 
them  on  their  face  payable  to  the  infants.  As  we  have  so 
decided,  we  are  likewise  of  opinion  that  they  are  to  be 
treated  for  the  purposes  of  the  judgments  of  condemnation  as 
if  they  had  already  been  made  payable  to  bearer,  for  inas- 
much as  we  have  directed  them  to  be  made  so  payable,  which 
was  done  at  the  instance  of  the  appellant  who  owns  them  and 
is  entitled  to  them,  according  to  our  decisions,  and  inasmuch 
as  it  has  already  been  determined  that  it  is  the  Court's  "duty 
to  cancel  the  registration  of  the  bonds  in  the  names  of  the 
infant  children,  and  it  may  appoint  a  trustee  with  authority 
to  authorize  the  cancellation  of  the  bonds  upon  the  books  of 
the  railroad  companies"  (115  Md.  676),  we  can  see  no 
reason  why  they  can  not  be  condemned. 

The  decree  does  appoint  a  trustee  and  he  is  directed  to  do 
what  is  necessary  to  make  the  bonds  payable  to  bearer.  That 
is  in  accord  with  our  previous  decision.  As  indicated  above, 
however,  we  are  of  the  opinion  that  the  decree  should  not 
authorize  the  seizure  of  any  of  the  bonds  under  writs  of 
fieri  f acids  to  be  issued  on  the  judgments  of  condemnatioii 
or  the  sales  of  them  by  the  sheriff  until  "after  the  cancella- 
tion of  the  registration  shall  have  been  made  conformably  to 
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the  previous  decisions  of  this  Court"  as  stated  in  115  Md. 
677.  That  is  proper,  if  not  necessary,  in  order  that  ttiey  be 
not  sold  while  they  still  stand  in  the  names  of  the  infants, 
if  that  can  be  avoided,  as  such  a  sale  might  cause  them  to  be 
sacrificed.  Such  bonds  usually  have  a  well  known  market 
value,  subject  only  to  the  usual  fluctuations  of  the  market, 
and  the  decree  should  limit  the  delivery  by  the  trustee  to  such 
number  of  them  as  will  be  necessary,  having  due  regard  to 
their  market  value  if  it  can  be  ascertained,  to  satisfy  the 
respective  judgments  of  condemnation.  In  short  every  pre- 
caution should  be  taken  to  prevent  a  sacrifice  of  the  bonds, 
but  none  of  them  should  be  delivered  to  the  sheriff  by  the 
trustee  before  the  registration  is  cancelled,  imless  the  can- 
cellation be  prevented  or  obstructed  by  the  appellant,  or 
some  one  acting  for  him.  If  the  Court  be  satisfied  that  such 
is  the  case  and  that  the  cancellation  is  being  interfered  with 
by  the  appellant,  then  it  can  authorize  the  trustee  to  deliver 
them  to  the  sheriff,  to  be  sold  without  the  cancellation  being 
first  made.  Our  object  in  having  the  registration  first  can- 
celled is  to  protect  the  appellant  against  the  risk  of  the  bonds 
being  sacrificed,  but  we  are  of  the  opinion  that  they  can, 
under  the  existing  circumstances,  be  sold  without  that  being 
done,  and  the  purchaser  can  then  take  the  necessary  step  to 
have  the  registration  cancelled,  and  if  the  appellant  prevents 
the  cancellation  before  the  sale  he  will  have  to  take  the  con- 
sequences. 

We  will  only  add  on  this  branch  of  the  case  that  in  what 
we  have  said  above  we  have  assimied  that  the  judgments  of 
condemnation  were  regularly  entered  and  that  they  will  be 
sustained  by  this  Court  in  the  appeals  from  them,  as  the  pro- 
ceedings in  this  case  show  that  they  have  been  rendered  and 
aU  motions  to  vacate  them  have  been  overruled  before  the 
passage  of  this  decree.  In  the  appeals  from  those  judg- 
ments we  will  determine  whether  they  were  properly  entered. 

This  decree  does  not  provide  for  setting  aside  the  distribu- 
tion in  the  Orphans'  Court,  for  vacating  the  guardianship 
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proceedings,  or  setting  aside  the  releases.  We  have  finally 
determined  all  those  questions  and  remanded  the  case  in 
111  Md.  for  further  proceedings  in  conformity  with  that 
opinion.  The  lower  Court  apparently  proceeded  on  the 
theory  that  the  decree  of  June  6,  1910,  was  reversed  in  part 
and  affirmed  in  part,  but  while  we  only  differed  with  the 
lower  Court  in  respect  to  two  items,  that  decree  was  reversed 
and  the  new  decree  ought  to  have  contained  the  provisions 
referred  to  above.  That  could  however  have  been  easily 
remedied  as  the  decree  now  before  us  provides  that  the  pai^ 
ties  can  apply  for  such  further  order  or  decree  as  may  be 
needed.  But  inasmuch  as  we  will  reverse  the  decree  because 
it  declares  that  the  bonds  are  payable  to  bearer,  and  because 
it  does  not  provide  for  the  cancellation  of  the  registration  of 
the  bonds  before  they  are  seized  in  the  hands  of  the  trustee 
and  sold  by  the  sheriff,  as  stated  above,  as  well  as  for  the 
error  as  to  costs  in  paragraph  4  above,  the  new  decree  should 
provide  for  setting  aside  the  distribution  and  the  releases  and 
vacating  the  guardianship  proceedings.  Inasmuch  as  this 
record  contains  a  great  deal  which  should  not  have  been  in 
it,  and  the  main  question  is  decided  against  the  appellant, 
we  will  direct  the  costs  to  be  paid  out  of  the  fund. 

Decree  reversed  and  cause  remanded  for 
further  proceedings,  the  costs  to  be  paid 
out  of  the  fund. 
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DANIEL  W.  LINIE,  Administratok  of  IVIjlrtin  Lutheb 
LrnTR,  Deceased,  vs.  FANNIE  M.  LINE. 

Sealed  Instruments:  seal  placed  hy  another.    Sundays.    Judi- 
cial notice :  question  must  he  raised  in  lower  court.    Testa- 
mentary Capacity :  capacity  to  execute  deed  or  con- 
tract.   Evidence:  witness  expressing  doubt 
as  to  ability  to  judge. 

If  a  scroll  (or  seal)  is  placed  upon  an  instrument  before  it  is 
executed,  althougli  it  be  done  by  another,  nevertheless  it  is  the 
seal  of  the  signer  as  much  as  though  placed  there  by  himself. 

p.  407 

It  is  the  duty  of  the  Court  to  notice  the  days  of  the  week  on 
which  particular  days  fall,  provided  the  attention  of  the 
Court  be  called  to  it  and  provided  it  is  not  a  date  that  fell 
long  before  (as  eight  or  nine  years).  p.  407 

Facts,  when  judicially  noticed,  fulfill  the  object  for  which  evi- 
dence is  designed,  and  make  evidence  of  them  unnecessary. 

p.  408 

When  the  date  upon  which  a  bond  was  executed  fell  upon  a 
Sunday,  but  no  objection  to  the  bond  as  evidence  was  made 
upon  that  point  below,  and  the  attention  of  the  Court  below 
was  not  called  to  it,  such  objection  may  not  be  raised  and  will 
not  be  considered  on  appeal.  p.  408 

Where  a  witness  on  being  questioned  as  to  the  capacity  of  a 
party  to  make  a  valid  deed  or  contract  on  a  particular  day, 
replied  that  she  could  not  say  because  she  was  noj  there,  it  did 
not  affect  the  admissibility  in  evidence  of  her  general  opin- 
ion as  to  his  capacity,  when  she  was  a  sister  of  the  party  and 
had  long  lived  with  him.  p.  409 

An  instruction  to  the  jury,  that  if  L.,  at  any  time  prior  to  the 
execution  of  a  note,  was  incapable  of  executing  a  valid  deed 
or  contract,  however  remote  the  time  may  have  been,  and 
without  stating  the  character  of  the  insanity,  etc.,  whether 
permanent  or  otherwise,,  then  the  burden  of  proof,  etc.,  was 
on  the  plaintiff,  is  erroneous.  p.  411 

^\  prayer  that  is  indefinite  and  uncertain,  and  that  may  mis- 
lead the  jury,  is  erroneous.  p.  411 

Decided  January  15th,  1913. 
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Appeal  from  the  Circuit  Court  for  Washington  County 
(Keedy,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause  was   argued  before   Boyd^    C.    J.,    Bbiscoe, 
Peabce,  Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Walter  V.   Spessard  and  Franh   Q.   Waganum,  for  the 
appellant. 

Wm.  J,  Witzetibacker  (with  whom  was  /.  A.  Mason  on 
the  brief),  for  the  appellee. 

Pattison^  J.,  delivered  the  opinion  of  the  Court 
The  action  in  this  case  is  brought  upon  an  allied  bond  of 
one  Martin  Luther  Line.  The  declaration  alleges  that  Mar- 
tin Luther  Line  "in  his  lifetime,  by  his  single  bill  of  writing 
obligatory,  dated  the  first  day  of  November,  in  the  year  nine- 
teen hundred  and  three,  promised  to  pay  to  the  plaLntifif 
(appellee)  six  months  after  date  the  sum  of  one  thousand 
dollars  with  interest  thereon  at  5  per  cent,^'  etc. 

To  this  declaration  the  defendant  filed  seven  pleas.  Of 
these  we  ne#d  give  only  the  fourth,  fifth  and  sixtfi,  as  the 
others  are  not  involved  in  the  questions  before  us.  The  fourth 
plea  alleges  that  the  bill  or  writing  obligatory  is  not  the  biU 
or  writing  obligatory  of  the  decedent.  The  fifth  plea  charges 
that  the  decedent  at  the  time  the  writing  or  bill  obligatory  is 
said  to  have  been  executed,  was  of  unsound  mind,  memory 
and  understanding  and  was  not  capable  of  making  a  valid 
deed  or  contract  And  by  the  sixth  plea  it  is  alleged  that 
upon  an  inquisition  de  lunatico  inquirendo  the  decedent  -was 
found  to  be  of  an  unsound  mind  on  the  ninth  day  of  April, 
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1904,  and  that  such  unsoundness  of  mind  had  existed  for 
seventeen  years  prior  to  the  9th  day  of  April,  1904. 

The  plaintiff  traversed  the  fourth  and  fifth  pleas  and  re- 
plied to  the  sixth  plea,  saying  that  by  the  inquisition  therein 
mentioned  it  was  declared  that  the  decedent  at  the  time  of 
said  inquisition  and  for  the  said  seventeen  years  prior  thereto 
enjoyed  lucid  intervals. 

The  defendant  joined  issue  on  the  first  replication  and 
demurred  to  the  second  replication,  as  we  here  nimiber  them. 

Upon  an  inspection  of  the  pleadings,  made  necessary  by 
the  filing  of  the  demurrer,  the  Court  found  that  the  first 
error  in  the  pleadings  was  in  the  sixth  plea,  which  is  declared 
to  be  bad.  The  case  was  then  heard  by  a  jury  upon  the 
remaining  issues,  resulting  in  a  verdict  for  the  plaintiff.  It 
is  from  a  judgment  entered  thereon  that  this  appeal  is  taken. 

In  the  progress  of  the  trial  seven  exceptions  were  noted, 
six  to  the  admission  and  rejection  of  testimony  and  one  to 
the  rulings  of  the  Court  upon  the  prayers.  Of  these  excep- 
tions the  appellant  waived  the  second  and  third  and  does  not 
refer  at  all  to  the  fourth  and  sixth,  at  least  in  his  brief,  and 
we  do  not  recall  that  he  referred  to  them  in  his  oral  argu- 
ment. As  to  these  rulings  of  the  Court,  however,  we  find  no 
error. 

The  first  exception  is  to  the  admission  in  evidence  of  the 
bond,  which  is  as  follows : 

"$1,000.00.  Kbedysville,  Nov.  1,  1903. 

"Six  months  after  date  I  promise  to  pay  Fannie 
May  Line  the  sum  of  one  thousand  dollars,  for  value 
received,  with  interest  at  five  per  cent.,  as  witness  my 
hand  and  seal. 

Martin  Luther  Line.     (Seal)." 

Its  admission  was  objected  to  by  the  defendant  because,  as 
he  claimed,  there  "was  no  evidence  of  the  sealing  of  the  bill." 

To  establish  its  execution  and  delivery  the  plaintiff  placed 
upon  the  stand  Mrs.  Clellie  Thomas  and  Earl  Thomas,  sister 
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and  nephew  of  the  plaintiff  as  well  as  of  the  defendant  and 
Martin  Luther  Line,  the  first  of  whom  testified  that  she  was 
acquainted  with  the  handwriting  of  Martin  Luther  Line  and 
that  the  signature  to  the  bond  was  in  his  handwriting.  The 
other  testified  as  to  a  conversation  with  Martin  Luther  Line 
in  December  following  the  alleged  execution  of  the  bond  in 
November,  1903,  in  which  conversation  he  stated  that  his 
uncle  told  him  that  "Sister  Sarah  had  given  Aunt  Fannie 
one  thousand  dollars  and  he  had  done  the  same,  that  she  was 
good  to  him  and  took  care  of  him."  In  addition  to  these  wit- 
nesses the  plaintiff  also  produced  one  Zula  Thomas,  a  niece 
of  the  plaintiff,  defendant  and  Martin  Luther  Line,  who 
testified  she  was  present  at  the  time  of  the  alleged  execution 
of  the  bond  by  her  uncle.  She  stated  that  she  had  lived  with 
her  Aunt  Fannie  and  Uncle  Luther  for  several  years  prior 
to  the  first  day  of  November,  1903  (the  date  of  the  alleged 
execution  of  the  bond)  and  was  living  with  them  at  that 
time;  that  she  was  then  thirteen  years  old.  That  the  bond 
was  written  by  her  aimt  at  the  request  of  her  imcle,  who 
said  at  the  time  of  its  execution  that  he  wanted  to  give  her 
$1,000  because  she  had  been  very  good  to  him,  that  she 
cared  for  and  stayed  with  him  when  he  was  feeling  bad, 
and  he  thought  she  ought  to  have  $1;000  extra.  He  also 
said  that  Aunt  Sallie  had  given  her  $1,000  and  he  wanted 
to  give  her  the  same.  That  she  saw  her  uncle,  after  read- 
ing the  bond,  sign  it  and  give  it  to  the  plaintiff.  Upon 
cross-examination  she  testified  that  the  seal  was  upon  the 
paper  writing  "when  signed,''  and  then  upon  being  asked 
"Did  you  see  it  put  there  ?''  she  replied,  "I  saw  it  put  there 
right  after  uncle  had  signed  his  name.''  This  last  answer 
would  indicate  that  the  seal  or  scroll  was  placed  upon  the 
note  "right"  or  immediately  after  it  was  signed  by  the 
decedent,  but  this  is  not  inconsistent  with  the  answer  or 
evident  meaning  of  the  answer  of  the  witness  in  saying  it 
was  there  when  signed;  that  is,  it  was  either  placed  there 
before  the  bond  was  actually  signed,  or  immediately  after 
it  was  signed ;  that  it  was  there  when  the  bond  was  signed 


Digitized  by 


Google 


LINE  vs.  LINE.  407 

Md.]  Opinion  of  the  Court. 

or  executed  and  before  the  delivery  of  it  to  the  appellee. 
If  the  scroll  was  there  when  the  decedent  signed  the  bond, 
altliough  placed  there  by  another,  it  was,  nevertheless,  his 
seal,  as  much  so  as  if  he  himself  had  placed  it  there. 
Keedy,  Admr.,  v.  Moats,  72  Md.  330. 

As  to  the  above  stated  objection  urged  against  the  admis- 
sibility of  the  bond  in  evidence,  it  was,  ill  our  opinion, 
admissible  upon  the  testimony  given  abova 

But  it  is  also  contended  in  this  Court,  although  not  con- 
tended in  the  Court  below,  that  the  bond  should  not  have 
been,  admitted  in  evidence  for  the  further  reason  that  it 
was  executed  on  Sunday,  and  therefore  was  invalid  and  not 
enforceable  against  the  defendant.  This  fact,  however,  was 
not  pleaded  to  the  declaration  nor  was  there  any  evidence 
offered  under  his  plea  of  non  est  factum,  if  such  evidence 
could  have  been  offered  thereunder,  that  the  paper  writing 
was  executed  on  Sunday,  nor  was  the  attention  of  the  trial 
Court  in  any  way  called  to  the  fact  that  November  Ist, 
1903,  the  date  of  the  alleged  execution  of  the  paper  writings 
fell  on  Sunday,  nevertheless  it  is  contended  by  the  defend- 
ant that  the  Court  should  have  taken  notice  of  this  allied 
fact.  We  are  asked  in  this  Court,  upon  appeal,  to  consider 
this  fact  and  determine  whether  or  not  the  bond  should  have 
been  admitted  in  evidence,  although  no  evidence  was  offered 
in  support  of  such  fact  and  no  suggestion  made  of  it  in 
the  lower  Court  and  no  notice  taken  of  it  by  the  Court 

There  are  certain  facts  of  which  Courts  may  take  notice 
and  these  facts  need  not  be  proven.  It  is  said  in  16  Cyc, 
856,  that  "The  most  prominent,  perhaps,  among  the  facts 
of  science  judicially  known  to  the  Courts  are  those,  so  to 
speak,  of  the  almanac.  Courts  take  judicial  notice  of  the 
computation  of  time,  as  for  example,  the  coincidence  of 
days  of  the  week  with  days  of  the  month,  or  days  of  the 
month  with  days  of  the  week  in  that  month.''  Our  prede- 
cessors have  also  held,  *T[t  is  the  duty  of  the  Court  to  notice 
days  of  the  week  upon  which  particular  days  of  the  month 
fail'*     P.  W.  &  B.  R.  R.  Co.  v.  Lehman,  56  Md.  209; 
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Kilgour  v.  Miles,  6  G.  &  J.  268 ;  Sasscer  v.  Farmer^  Bank, 
4  Md.  409.  In  all  these  cases,  howeves-,  the  attention  of  the 
lower  Court  was  in  some  manner  called  to  those  facts. 

If  called  upon  to  take  judicial  notice  of  a  fact  of  which  he 
should  take  notice,  or  if  in  the  trial  of  a  case  other  facts 
therein  suggest  to  him  the  probable  exercise  of  such  fact,  the 
judge  may,  in  order  to  acquire  information  in  respect  there- 
to or  to  refresh  his  memory,  refer  to  docum«its  or  books 
of  reference.     Stepehen's  Digest,  330. 

The  Court  below  was  not  expected  to  know  that  this  day, 
more  than  eight  years  before,  fell  on  Simday,  and  there 
was  no  evidence  in  the  case  directing  his  mind  to  the  exist- 
ence of  that  fact.  If  the  fact  had  been  suggested  to  the 
Court,  he  could  have  referred  to  the  calendar  or  almanac  for 
information,  and  if  he  found  such  day  was  Sunday,  he, 
without  evidence,  if  permissible  imder  the  pleadings,  could 
have  considered  this  fact  in  ruling  upon  the  admission  of  the 
bond. 

If,  as  in  this  case,  the  Court  below  is  not  called  upon  to 
take  judicial  notice  of  a  fact,  either  by  the  counsel  or  from 
other  facts  produced  in  evidence,  and  it  be  one  to  which 
the  mind  of  the  Court  would  not  ordinarily  be  directed,  and 
it  is  not  noticed  by  the  Court,  then  this  Court  should  not 
consider  ,such  fact  in  reviewing  the  ruling  of  the  Court 
below. 

Facts,  when  judicially  noticed,  fulfill  the  object  for  which 
evidence  is  designed  and  thus  makes  it^ecessary;  they 
stand  for  and  take  the  place  of  evidence.  Words  and  Phrases, 
Vol.  4,  3858. 

The  question  here  presented,  upon  which  the  defense  re- 
lies, was  not  presented  to  and  considered  by  the  Court  below 
in  determining  upon  the  admissibility  of  the  bond  in  evi- 
dence. In  our  opinion  the  Court  committed  no  error  in  ad- 
mitting this  bond  in  evidence.  Potomac  Steamboat  Co.  v. 
Harlan  &  Hollingsworth  Co.,  66  Md.  46 ;  Homer  v.  O'Laugh- 
Zw,  29  Md.  465. 
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The  fifth  exception  is  to  the  ruling  of  the  Court  in  per- 
mitting tf  witness,  Mrs.  Clellie  Thomas,  to  give  her  conclu- 
sion, as  to  the  mental  capacity  of  Martin  Luther  Line  after 
she  had  previously  stated  in  her  testimony  that  she  could  not 
testify  as  to  his  capacity  of  making  a  valid  deed  or  contract 
on  the  day  of  the  alleged  execution  of  the  bond  in  question, 
because  she  was  not  there  at  such  time,  and  the  defendant  in 
support  of  his  exception  cites  the  case  of  Md.  &  Penna.  R.  R. 
V.  Tucker  J 115  Md.  43.  The  question  here  asked  was :  "From 
your  knowledge,  acquaintance  and  association  with  your 
brother  Martin  Luther  Line  during  the  period  of  his  life  both 
prior  and  subsequent  to  the  1st  day  of  November,  1903,  and 
from  the  facts  you  have  testified  to,  state  whether  or  not  in 
your  opinion  on  the  Ist  day  of  November,  1903,  he  was  cap- 
able of  executing  a  valid  deed  or  contract."  To  which  the 
witness  replied:  "I  really  think  he  was."  In  the  case  of 
Md.  &  Penna,  R.  R.  v.  Tucker,  supra,  the  witness  was  asked 
'^Were  you  able  to  form  any  judgment  about  his  (the  defend- 
ant) being  under  the  influence  of  liquor,"  etc.  ?  In  reply  to 
which  he  said,  "Well,  I  don't  know  whether  I  can  judge  or 
not,  but  I  think  he  was  under  the  influence  of  liquor."  The 
Court  held  in  that  case  that  he  disqualified  himself  from 
afterwards  giving  as  his  judgment  the  condition  of  the  de- 
fendant by  saying  he  did  not  know  that  he  could  judge.  In 
that  case  his  judgment  was  to  be  formed  from  the  appear- 
ance of  the  party  on  that  occasion  and  it  was  upon  that  alone 
that  he  was  to  give  his  judgment,  and  he  said  he  did  not 
know  whether  he  could  or  not.  In  this  case,  however,  the 
witness  said  she  could  not  testify  that  the  defendant  was 
able  to  make  a  valid  deed  or  contract  on  that  day  for  she  was 
not  there,  she  assuming  that  it  was  necessary  for  her  to  be 
there  in  order  to  testify  as  to  his  condition  on  that  day.  The 
question  objected  to,  however,  is  based  upon  an  entirely  dif- 
ferent means  of  knowledge  from  that  upon  which  she  made 
the  assertion  that  she  could  not  testify  as  to  his  mental  capac- 
ity because  she  was  not  there  at  the  time,  and  in  that  respect 
is  unlike  the  question  propoimded  in  the  cast  of  Md.  &  Penna. 
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R.  R.  V.  Tucker^  supra.  We  do  not  think  the  objection  was 
well  taken. 

We  have  now  reached  the  seventh  exception,  which  goes 
to  the  rulings  of  the  Court  upon  the  prayers. 

The  defendant  excepted  to  the  rulings  of  the  Court  in 
granting  the  plaintiffs  prayers  and  to  the  rejection  of  his 
own.  Only  the  Ist  and  4th  prayers  of  the  plaintiff  were 
granted.  We  have  been  unable  to  find  any  sufficient  reason 
for  the  rejection  of  these  prayers.  We  think  the  law  in  them 
is  properly  stated. 

The  defendant's  1st,  2nd,  4th,  6th,  6th  and  7th  prayers 
were  rejected,  his  3rd  prayer  was  granted.  This  prayer  in- 
structs the  jury  as  follows: 

"The  defendant  prays  the  Court  to  instruct  the  jury  that 
if  they  find  from  the  evidence  that  Martin  Luther  Line  on 
November  1,  1903,  was  not  of  sound  mind,  was  incapable  of 
executing  a  valid  deed  or  contract  then  their  verdict  must  be 
for  the  defendant  even  though  the  jury  should  further  find 
that  the  said  Martin  Luther  Line  did  affix  his  signature  ta 
the  note  offered  in  evidence." 

The  instructions  asked  for  in  the  defendant's  1st  and  2nd 
prayers  were,  in  effect,  to  take  the  case  from  the  jury  for 
want  of  legally  sufficient  evidence.  These  prayers  were  prop- 
erly rejected,  for  in  our  opinion  there  was  sufficient  evidence,, 
much  of  which  we  have  already  stated,  to  go  to  the  jury. 

The  4th  prayer  is  not  referred  to  or  discussed  by  the 
defendant  in  his  brief,  and  we  think  this  prayer  improperly 
stated  the  law  as  applicable  to  this  ease. 

In  the  5th  and  7th  prayers  of  the  defendant  the  Court  was 
asked  to  instruct  the  jury  that  there  is  no  legally  sufficient 
evidence  for  the  jury  to  find  that  at  the  time  of  the  execu- 
tion of  the  note  offered  in  evidence  Martin  Luther  Line  was 
in  the  enjoyment  of  a  lucid  interval.  In  our  opinion  there 
was  evidence  sufficient  to  go  to  the  jury  tending  to  show  that 
at  the  time  of  the  alleged  execution  of  the  bond  by  Martin 
Luther  Line  he  was  enjoying  a  lucid  interval.  Mrs.  Thomas 
in  her  testimony,  in  speaking  of  his  mental  condition,  said 
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that  when  sick  he  would  get  nervous  and  excited,  sometimes 
this  condition  would  last  for  a  long  time,  at  others  not  so 
long.  When  he  was  well  physically  he  was  well  mentally. 
That  during  the  period  from  the  25th  of  September,  the  date 
of  her  father's  death,  to  the  15th  of  December,  1903,  she  saw 
him  frequently  and  in  that  time  he  paid  several  visits  to  her 
home,  and  she  t^tified  that  during  that  time  his  mental  and 
physical  condition  were  good.  The  plaintiff  also  testified, 
without  objection,  that  the  health  of  her  brother  was  good  at 
the  date  of  her  father's  death,  September  25,  1903,  and  was 
also  good  at  the  date  of  the  execution  of  the  bond,  and  re- 
mained good  until  April  following.  In  addition  to  this  is 
the  testimony  of  other  witnesses  tending  to  show  the  exist- 
ence of  this  fact  Therefore,  if  for  no  other  reason,  the  5th 
and  7th  prayers  were  properly  rejected. 

The  defendant's  6th  prayer  asked  the  Court  to  instruct  the 
jury  that  if  they  "believe  from  the  evidence  that  Martin 
Luther  Line  at  any  time  prior  to  the  execution  of  the  note 
offered  in  evidence,  was  incapable  of  executing  a  valid  deed 
or  contract,  that  then  the  burden  of  proving  that  the  said 
Martin  Luther  Line  was  capable  of  executing  a  valid  deed 
or  contract  at  the  time  of  executing  said  note  is  on  the  plain- 
tiff, unless  the  jury  shall  further  find  that  said  mental  in- 
capacity was  of  a  temporary  character." 

This  prayer  is  too  general,  and  is  indefinite  and  uncertain 
as  to  its  meaning  and  therefore  capable  of  misleading  the 
jury.  The  Court  is  asked  to  instruct  the  jury  that  if  Martin 
Luther  Line  was  at  any  time  prior  to  the  execution  of  the 
note  incapable  of  executing  a  valid  deed  or  contract,  however 
remote  that  time  might  have  been  and  without  stating  the 
cause  for  such  incapability,  or  without  stating  the  character 
of  insanity,  whether  permanent  or  otherwise,  if  such  was  the 
cause  intended  to  be  referred  to,  then  the  burden  of  proving 
that  the  said  Martin  Luther  Line  was  capable  of  executing 
a  valid  deed  or  contract  at  the  time  of  executing  said  note 
was  upon  the  plaintiff,  etc.     If  this  prayer  was  otherwise 
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good,  it  is  at  least  bad  for  the  reasons  stated  and  was  properly 
rejected. 

As  to  the  ruling  of  the  Court  upon  the  demurrer  the  de- 
fendant in  his  brief  states :  "We  make  no  point  as  to  the  rul- 
ing of  the  Court  that  the  sixth  plea  was  bad,  but  we  think 
the  demurrer  should  have  been  sustained  to  the  plaintiffs 
declaration,  because  the  declaration  showed  on  its  face  that 
the  single  bill  sued  on  was  a  contract  entered  into  on  Sunday, 
and  did  not  further  show  that  it  was  a  work  of  necessity  or 
charity.'' 

We  will  not*  discuss  this  ruling  at  length  for  what  we  have 
already  said  in  the  discussion  of  the  first  exception  applies 
with  even  greater  force  to  this  contention.  The  Court  in 
determining  the  sufficiency  of  the  declaration  looked  only  to 
the  declaration  itself,  and  it  did  not  allege  that  the  bond  was 
executed  on  Simday,  but  simply  stated  that  it  was  executed 
on  the  1st  day  of  November,  1903,  and  there  was  nothing  in 
the  declaration  itself  to  suggest  to  the  Court  the  existence 
of  the  fact  that  the  execution  of  the  bond  was  on  Sunday, 
nor  was  this  fact  at  the  time  or  later,  in  the  trial  of  the 
case,  suggested  to  the  Court.  The  disclosure  of  this  fact 
upon  which  the  defendant  relied,  depended  either  upon  evi- 
dence to  be  offered  thereafter  or  upon  facts  of  which  the 
Court,  in  the  trial  of  the  case,  should  take  notice.  This  con- 
tention therefore,  in  our  opinion,  is  not  tenable. 

From  what  we  have  said,  we  think  the  judgment  of  the 
Court  below  should  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appellee. 
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HELEN  V.  DIXON,  RICHARD  H.  DIXON  and  MARIE 

DIXON  V8.  JAMES  S.  DIXON,  W.  LEE 

DIXON,  MAURICE  DIXON  and 

HELLEN  S.  DIXON. 

Appeals  in  Equity:  only  after  answer  filed;  general  demurrer. 
Practice  in  Equity:  exhibits  must  he  filed;  before  prof- 
ess can  issue.    Injunctions :  allegations  in 
bill;  evidence. 

For  the  purpose  of  appeal,  a  demurrer  to  a  whole  bill  will  be 
treated  as  an  answer  within  the  meaning  of  section  27  of 
Article  5  of  the  Code  (1912).  p.  415 

Under  section  142  of  Article  16  of  the  Code  (1912),  no  order 
or  process  may  be  made  or  issued  upon  any  bill,  petition  or 
other  paper,  until  such  bill,  petition,  etc.,  with  all  the  exhibits 
referred  to  as  part  thereof,  is  actually  filed  with  the  Clerk  of 
Court.  p.  415 

In  all  applications  for  an  injunction  or  for  a  receiver,  the 
Court  must  be  informed  by  the  bill  itself  and  its  accompany- 
ing exhibits,  if  any,  of  every  material  fact  constituting  the 
case  of  the  plaintiff,  in  order  that  it  may  be  seen  whether 
there  is  a  just  and  proper  ground  for  the  application  of  so 
summary  a  remedy.  p.  416 

Strong  prima  facie  evidence  of  facts  on  which  the  plaintiff 
rests  must  be  presented  to  the  Court.  p.  416 

Decided  January  15th,  19 IS. 

Appeal  from  the  Circuit  Court  for  Dorchester  Oonntj,  in 
Equity  (Stanford,  J.). 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause  was   argued  before   Boyd,    C.    J.,    Briscoe, 
Pearce,  Burke,  Thomas  and  Stockbridqe,  JJ. 

Emerson  C.  Harrington   (with  whom  was  T.   Sangston 
Insley  on  the  brief),  for  the  appellants. 

Clement  Sullivan,  for  the  appellees. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
for  Dorchester  County,  sitting  in  equity,  dated  the  22nd  day 
of  June,  1912,  appointing  a  receiver  to  take  charge  and 
possession  of  the  goods  and  effects  of  one  Richard  H.  Dixon, 
late  of  Dorchester  county,  deceased,  pending  litigation  as 
to  the  administration  of  his  estate.  The  order  also  directed 
an  injunction  to  issue  as  prayed,  upon  the  plaintiff's  bill 
and  affidavit  thereto. 

The  bill  was  filed  on  the  25th  of  June,  1912,  by  the 
plaintiffs  below,  children  of  the  decedent,  by  his  first  mar- 
riage, claiming  to  be  creditors  of  his  estate  and  seeking  a 
number  of  reliefs,  among  them  being  the  appointment  of  a 
receiver  and  the  granting  of  an  injunction,  as  will  appear 
by  the  prayer  of  the  bill. 

The  appellants,  on  the  record,  and  the  defendants  below, 
are  Helen  V.  Dixon,  widow;  Richard  H.  Dixon,  Jr.,  and 
Marie  Dixon,  children  of  the  decedent,  by  a  second  mar- 
riage. 

On  the  6th  of  August,  1912,  the  defendants  filed  a 
demurrer  to  the  whole  bill  and  on  the  7th  of  August,  1912, 
the  plaintiffs  joined  issue  on  the  demurrer  as  interposed. 
On  the  10th  of  August,  1912,  the  defendants  filed  an  order 
for  an  appeal  from  the  order  of  Court  appointing  the 
receivers  and  granting  the  injunction,  in  the  case. 

The  appellees  have  made  a  motion  to  dismiss  the  appeal 
principally  upon  the  ground  that  no  sufficient  answer  has 
been  filed  to  the  bill  before  the  appeal  was  taken,  as  required 
bv  sec.  27  of  Art.  5  of  the  Code  of  Public  General  Laws 
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(Eagby^s).  This  section  provides  that  an  appeal  may  be 
allowed  "from  any  order  granting  an  injunction  or  from 
refusal  to  dissolve  the  same,  or  from  an  order  appointing  a 
receiver,  the  answer  of  the  party  appealing  being  first  filed 
in  the  cause. 

It  has  been  often  held  by  this  Court,  that  a  demurrer  to 
the  whole  bill  will  be  treated  as  an  answer  for  the  purposes 
of  the  appeal,  within  the  meaning  of  the  section  just  quoted 
and  will  be  taken  as  an  answer  for  the  purposes  of  the 
appeal.  Baltimore  v.  GUlj  31  Md.  375;  Baltimore  v. 
Weaiherby,  52  Md.  4A2;  C.  <&  P.  Telephone  Co.  v.  Balti- 
more, 89  Md.  708;  Chappell  v.  Clark,  92  Md.  100. 

We  think  as  the  demurrer  in  the  case  at  bar  is  to  the 
whole  bill,  it  is  a  sufficient  answer  thereto  to  permit,  the 
defendants  to  appeal  from  the  order  of  the  Court  appointin<? 
a  receiver  and  granting  an  injunction  and  as  the  other 
grounds  alleged  for  the  dismissing  of  the  appeal  are  with- 
out merit,  the  motion  will  therefore  be  overruled. 

The  case  then  being  properly  before  us  on  .appeal,  the 
question  for  our  consideration  is  whether  the  Court  below 
conmiitted  an  error  in  granting  an  injunction  and  in  appoint- 
ing a  receiver  upon  the  averments  of  the  bill  alone,  without 
a  hearing  upon  the  .part  of  the  defendants. 

In  the  first  place,  it  appears  upon  an  examination  of 
the  record,  that  the  bill  of  complaint  was  not  filed,  until 
the  25th  of  Jime,  1912,  although  the  order  of  Court,  appoint- 
ing the  receiver  and  granting  the  injunction  was  passed  on 
the  22nd  day  of  June,  1912. 

Bv  section  142  of  Article  16  of  the  Code  of  Public 
General  Laws  (1912),  it  is  distinctly  provided  that  no 
order  or  process  shall  be  made  or  issued  upon  any  bill,  peti- 
tion or  other  paper,  until  such  bill,  petition  or  other  paper, 
together  with  all  the  exhibits  referred  to  as  part  thereof, 
be  actually  filed  with  the  clerk  of  the  Court. 

In  Chappell  v.  Chrh,  92  Md.  100,  it  was  held  to  be 
error,  to  pass  an  order  directing  any  process  to  be  issued 
before  the  exhibit  referred  to  in  the  bill  had  hecn  actuallv 
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filed  as  required  by  the  equity  rule  just  cited.  In  Chappella 
Case,  an  injunction  had  been  issued  restraining  a  mortgagt? 
sale,  without  a  copy  of  the  mortgage  being  exhibited  with 
the  bill  and  it  was  held  that  the  Court  was  not  warranted 
in  granting  the  injunction  and  the  order  as  granted  was 
reversed,  and  the  cause  remanded. 

But  apart  from  this  we  do  not  think  the  bill  presented  a 
proper  case  for  either  an  injunction  or  the  appointment 
of  a  receiver,  in  so  summary  a  manner  and  without  a  hear- 
ing upon  the  part  of  the  defendants. 

There  was  no  proof  offered  in  support  of  the  averments 
of  the  bill  and  the  evidences  of  debt,  mentioned  in  the  bill 
were  not  filed  to  show  that  the  plaintiffs  were  creditors  of 
the  estate. 

We  fail  to  find  the  material  and  necessary  averments  in 
this  bill  that  would  authorize  the  appointment  of  a  receiver 
without  notice  to  the  defendants  and  a  hearing  of  the  case. 

In  Lamm  v.  Burrell,  69  Md.  272,  it  is  said,  the  Court 
must  be  informed  by  the  bill  itself  and  its  accompanying 
exhibits,  if  any,  of  every  material  fact,  constituting  the  case 
of  the  plaintiff,  in  order  that  it  may  be  seen  whether  there 
is  a  just  and  proper  ground  for  the  application  of  so  sum- 
marv  a  remedy.  Strong  prima  jacie  eyidence  of  the  facts 
on  which  the  plaintiff's  equity  rests  must  be  presented  to  the 
Court.  Anderson  v.  Cecil,  86  Md.  492 ;  Baker  v.  Baker, 
108  Md.  269 ;  Balto.  Trust  Co.  v.  George's  Creek  Coal  Co., 
119  Md.  21. 

In  Skate  Mfg.  Co.  v.  Randall  112  Md.  415,  after  a 
re\new  of  the  cases  upon  the  subject  of  the  appointment 
of  receivers,  this  Court  said:  It  is  well  settled  by  all  the 
adjudications  of  this  Court  and  by  the  established  equity 
practice  in  this  State,  that  Courts  cannot  be  too  cautious 
and  careful,  in  the  exercise  of  a  jurisdiction  so  summarv 
in  its  character  and  one  which  may  deprive  a  person  of 
his  property  without  a  notice  and  without  a  hearing.  To 
uphold  an  ex  parte  proceeding  of  this  character  would  not 
only   afford    a   convenient   mode   of   depriving   one   of   his 
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property,  but  would  work  an  injury  that  would  be  difficult 
to  subeequently  repair  or  remedy. 

In  the  case  at  bar,  there  was  no  necessity  for  the  hurried 
proceedings  or  the  haste  that  resulted  in  the  order  of  the 
22nd  of  June,  1912,  because  it  appears  by  the  bill  that  all 
the  defendants  are  residents  of  Dorchester  county  and  within 
reach  of  the  Court,  where  the  order  was  passed.  Nushaum 
V.  Stein,  12  Md.  315;  TriebeH  v.  Burgess,  11  Md.  462; 
OottschaUc  V.  Stein,  69  Md.  51;  Nagengast  v.  Alz,  93  Md. 
522 ;  Brick  Co.  v.  Robinson,  55  Md.  410.  .   ; ;  : 

The  principles  for  the  government  of  Courts  of  equity  on 
a  bill  for  an  injunction  also  apply  to  one  for  a  receiver, 
so  what  has  been  said  in  the  discussion  of  the  former,  will 
apply  equally  to  the  latter.  Miller's  Equity  Practice,  729 ; 
Baker  v.  BaJcer,  108  Md.  275. 

Upon  the  merits  of  the  controversy,  we  express  no  opin- 
ion, because  the  averments  of  the  bill  are  not  supported 
by  the  necessary  proof  nor  are  the  exhibits  filed  vrith  the 
bill  for  the  inspection  of  the  Court  to  enable  it  to  pass  upon 
the  case.  It  is  impossible  for  the  Court  to  see,  upon  look- 
ing to  the  bill  alone,  whether  the  plaintiffs  are  entitled  to 
all  the  reliefs  sought  by  their  bill. 

We  have  confined  this  opinion  to  only  two  of  the  reliefs, 
prayed  by  the  bill,  and  they  are  the  granting  of  an  injunc- 
tion and  the  appointment  of  a  receiver.  Being  of  opinion 
that  the  Court  below  committed  an  error  in  appointing  the 
receiver  and  in  granting  an  injunction,  the  order  of  the 
22nd  day  of  June,  1912,  for  the  reasons  stated,  will  have 
to  be  reversed  and  the  cause  remanded. 

Order  reversed  and  cause  remanded,  costs 
vn  this  Court  to  be  paid  by  the  appel- 
lees and  the  costs  in  the  Court  below 
to  abide  the  result  of  the  decision  of 
the  case. 
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PRINCE  DE  BEARN  vs.  PIERRE  DE  BEARN. 

ALEXANDER  BROWN  &  SONS  t;^.  SAME. 

PRINCE  DE  BEARN  vs.  FRANCOIS  DE  BEARN. 

ALEXANDER  BROWN  &  SONS  vs.  SAME. 

PRINCE  DE  BEARN  vs.  ODON  DE  BEARN. 

ALEXANDER  BROWN  &  SONS  vs.  SAME. 

PRINCE  DB  BEARN  vs.  JEAN  BAPTISTE  CHAUMET. 

ALEXANDER  BROWN  &  SONS  vs.  SAME. 


Attachment :  railroad  bonds  registered  in  name  other  than  own- 
er^s;  in  possession  of  trustee;  refusal  to  deliver — ;  condem- 
nation without  actual  seizure;  property  of  nonresidents; 
amendments  in  attachment  proceedings;  suffi- 
ciency of  cause  of  action;  question  not  to 
he  first  raised  on  appeal. 


The  provisions  of  section  13  of  Article  9  of  the  Code  requir- 
ing proof,  in  attachment  cases,  of  the  debt  due,  and  also  the 
amount  of  the  assets  in  the  hands  of  the  garnishee  subject 
to  attachment,  only  apply  in  cases  where  there  are  garnishees, 
and  do  not  apply  to  judgments  or  condemnations  nisi  of  prop- 
erty attached  as  per  schedule.  pp.  423-433 

If  a  judgment  of  condemnation  exceeds  the  amounts  named 
in  the  account,  the  error  may  be  corrected  by  filing  a  remH- 
titur.  p.  433 
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[n  attachmeiit,  actual  seizure  of  the  property  is  not  always 
necessary;  but  when  it  can  not  be  seized  and  taken  from  the 
hands  of  A  garnishee  the  plaintiff  has  the  right  to  interro- 
gate the  garnishee  and  thus  get  a  description  of  the  property 
into  the  record^  so  that  judgment  of  condemnation  of  equi- 
table interests  may  be  definite  and  certain.  p.  427 

But  if  the  garnishee  voluntarily  files  a  list  of  the  securities, 
with  their  name  and  number,  etc.,  the  securities  may  be 
taken  and  condemned  without  actual  seizure.  p.  428 

Bonds  which  were  wrongly  distributed  to,  and  registered  in 
the  name  of  others  than  the  rightful  owner,  were  deposited 
by  a  trustee  in  a  deposit  company.  The  owner,  who  was  a 
nonresident,  in  proper  proceedings  in  the  courts  of  Balti- 

•  more  City  obtained  an  order  setting  aside  the  distribution, 
and  decreeing  that  the  registration  should  be  cancelled  and 
the  bonds  returned  to  him;  pending  these  proceedings,  cer- 
tain of  his  creditors  sought  to  attach  the  bonds;  the  owner 
objected  that  the  judgment  of  condemnation  was  rendered 
without  jurisdiction  over  any  property  of  the  defendant  in  the 
State ;  it  was  held,  that  as  the  bonds  were  in  the  City  of  Balti- 
more, and  as  they  had  been  awarded  to  the  owner  by  the 
courts  of  that  city,  and  as  they  were  still  under  the  jurisdic- 
tion of  the  Court,  it  had  jurisdiction  to  issue  the  writ  of  con- 
demnation in  the  attachment  proceedings,  at  the  instance  of 
the  owner's  creditors.  p.  429 

All  papers  in  attachment  cases  can  be  amended  in  the  same 
manner  and  to  the  same  extent  as  proceedings  in  any  other 
suit  or  action  at  law.  p.  429 

In  attachment  proceedings,  when  the  sufficiency  of  the  cause  of 
action  filed  with  the  attachment  was  not  decided  or  raised 
in  the  Court  below,  the  question  can  not  be  raised  on  appeal. 

p.  430 
Decided  January  16th,  19 IS. 

Several  appeals  for  the  Superior  Court  of  Baltimore  City 


Digitized  by 


Google 


420  DE  EEARN  vs.  DE  BEARN- 

Opinion  of  the  Court.  [119 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  several  appeak  were  argued  together  before  Boyd,  C. 
J.,  Bbiscob,  Peabce,  Bubke,  Thomas,  Pattison,  XJbiteb 
and  Stockbridge^  JJ. 

Charles  A.  Marshall,  for  Alexander  Brown  &  Sons,  garn- 
ishees. 

J.  Kemp  Bartlett,  for  Pierre  de  Beam. 

Maurice  Leon,  for  the  American  Bonding  Co.,  garnishees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court 
Pierre  De  Beam,  Francois  De  Beam,  Odon  De  Beam  and 
Jean  Baptiste  Chaumet,  four  creditors  of  Prince  De  Beam, 
issued  attachments  against  him  which  were  laid  in  the  hands 
of  the  American  Bonding  Company  of  Baltimore  and  Alex- 
ander Brown  and  Sons,  as  garnishees.  There  are  four  rec- 
ords, and  appeals  were  taken  by  the  Prince  and  Alexander 
Brown  and  Sons  in  each  case — ^maldng  eight  appeals  which 
were  argued  together.  A  judgment  of  condemnation  was 
entered  in  each  case,  which  recites  that  "The  plaintiff  in  this 
case  having  produced  to  the  Court  legal  and  satisfactory  evi- 
dence of  the  defendant's  indebtedness  to  him  in  the  sum 
of," — the  amount  being  named — "it  is  this  28th  day  of  May, 
1912,  ordered  that  a  judgment  of  condemnation  be  and  is 
hereby  extended  against  so  many  of  the  twenty-nine  New- 
York  Central  &  Hudson  Eiver  Railroad  Company  3%% 
bonds,  due  in  the  year  1997,  and  of  the  one  hundred  and 
forty-seven  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Rail- 
road Company  6%  bonds,  due  in  the  year  1930,  ♦  *  *  said 
bonds  now  being  in  a  safe  deposit  box  in  the  vault  of  the 
Safe  Deposit  and  Trust  Company  of  Baltimore  rented  by 
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said  company  to  Alexander  Brown  &  Sons  and  the  American 
Bonding  Company  of  Baltimore,  as  shall  be  necessary  to  fully 
pay  and  discharge  said  indebtedness,  together  with  the  costs 
of  this  action."  The  blank  space  above  describes  the  bonds 
by  their  numbers,  and  after  what  we  have  quoted  there  in  a 
provision  that  a  suflScient  number  of  them  to  cover  the  fee 
of  Mr,  Carter  and  the  impaid  costs  in  the  equity  case  are  to 
remain  ima£Fected  by  the  judgment.  That  fee  and  the  costs 
referred  to  are  mentioned  in  the  opiuion  filed  in  the  equity 
case  of  Prince  De  Beam  v.  Winans  et  al.,  ante,  p.  390,  and 
in  the  previous  decisions  in  115  Md.  139,  604,  668,  685. 

Motions  were  made  in  each  case  by  the  Prince  and  each 
of  the  garnishees  to  strike  out  the  judgments  of  condemna- 
tion, which  were  overruled.  An  appeal  was  entered  in  each 
case  by  Mr.  Leon,  "attorney  for  Prince  Henry  De  Beam, 
appearing  specially  for  the  purpose  of  contesting  the  juris- 
diction of  the  Court,  and  for  no  other  purpose  whatsoever," 
and  by  Alexander  Brown  and  Sons  from  the  judgment  and 
from  the  order  of  Court  overruling  the  motion  of  the  gar- 
nishees to  strike  out  and  vacate  the  judgment  In  De  Beam 
V.  Prince  De  Beam,  115  Md.  668,  we  reversed  an  order  of 
the  Superior  Court  of  Baltimore  City  which  released  and 
discharged  the  bonds  from  the  operation  of  these  attach- 
ments and  from  any  levy  or  garnishment  It  will  be  seen 
from  page  677  that  it  was  distinctly  decided  in  that  case 
that  these  bonds  are  properly  within  the  meaning  pf  sec. 
10,  Art.  9,  of  the  Code,  and  that  under  the  special  facts 
appearing  in  the  records  and  under  the  principles  announced 
in  prior  cases  referred  to  in  that  opinion  they  are  liable 
to  attachment,  and  in  the  event  of  the  attaching  creditors 
succeeding  in  the  attachment  suits  the  bonds  could  be  con- 
demned and  sold;  that  the  final  judgment  to  be  entered 
must  be  a  judgment  of  condemnation  against  the  specific 
bonds,  and  not  a  judgment  in  personam  for  their  value 
against  the  garnishees,  and  that  upon  such  a  judgment  a 
writ  of  fieri  facias  could  be  issued  and  the  bonds  sold,  after 
the  cancellation  of  their  registration  shall  have  been  made 


Digitized  by 


Google 


422  DE  BEARN  t;^.  DE  BEARN. 

Opinion  of  the  Court  [119 

conformably  to  the  previous  decisions  of  this  Oonrt  Those 
questions  are  therefore  no  longer  open  and  we  will  not 
discuss  them. 

The  Prince's  motion  in  each  case  to  set  aside  and  strike 
out  the  judgment  of  condemnation  alleged  that  the  prop- 
erty could  not  be  condemned   for  the  following  reasons: 

1.  That  said  property  has  not  been  seized  in  this  case. 

2.  That  the  sheriffs  return  does  not  purport  to  show  any 
actual  seizure  of  the  property  which  said  judgment  purports 
to  condemn^  but  only  certain  garnishments  with  respect  to 
same;  and  3,  that  said  judgment  was  not  due  process  of 
law  and  the  defendant  is  deprived  thereby  of  his  property 
without  due  process  of  law  and  is  thereby  deprived  of  the 
equal  protection  of  the  laws,  in  violation  of  the  Constitution 
of  the  United  States  and  particularly  of  section  1  of  the 
Fourteenth  Amendment  thereto.  The  motion  of  Messrs. 
Alexander  Brown  and  Sons  was  based  on  the  following 
grounds:  1.  That  from  the  papers  and  proceedings  in  this 
case  it  affirmatively  appears  that  the  Court  was  without 
jurisdiction  to  find  that  the  defendant  is  indebted  to  the 
plaintiff  in  any  sum  of  money;  2.  That  it  aflSrmatively 
appears  that  the  Court  was  without  jurisdiction  to  condemn 
the  bonds.  The  motion  of  the  American  Bonding  Company 
was  in  eflFect  the  same,  but  it  has  not  appealed. 

We  will  first  consider  the  grounds  relied  on  by  the  gar- 
nishees. There  is  no  judgment  in  personam  against  the 
Prince,  and  the  recital  in  the  first  part  of  the  judgment 
of  condemnation  was  simply  to  fix  the  amount  for  which 
the  property  condemned  was  liable.  Inasmuch  as  there 
were  garnishees,  it  may  be  that  the  Court  had  in  mind  the 
provisions  of  section  13  of  Article  9,  which  require,  in 
certain  cases  where  there  are  garnishees,  proof  of  the  debt 
due  the  plaintiff  and  also  of  flie  amount  of  the  assets  in 
the  hands  of  the  garnishees  subject  to  attachment  It  was 
held  in  Western  Bank  v^  Union  Bank,  91  Md.  624,  that  the 
provision  "No  judgment  of  condemnation  nisi,  shall  be  made 
absolute  without  such  proof*  only  applied  to  cases  where 
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there  were  garnishees,  and  not  to  judgments  of  condemnation 
nisi  of  property  attached  as  per  sdiedule.  Inasmucch  as 
there  were  garnishees  in  these  cases  it  may  have  been 
thought  best  to  have  the  evidence  of  the  defendant's  indebt- 
edness produced  before  the  Court,  but  liowever  that  may  be, 
the  defendant  could  not  possibly  be  injured  by  it,  unless  the 
amounts  of  one  or  more  of  the  judgments  of  condemnation 
exceeded  the  amounts  named  in  the  respective  writs  and  as 
they  are  not  in  the  records,  we  have  no  means  of  passing  on 
that  question.  If  such  was  the  case,  the  error  could  have 
been  corrected  by  filing  a  remittitur  which  would  have  fur- 
nished no  ground  for  impeaching  the  judgments  either  on 
writ  of  error,  appeal  or  by  motion.  Post  v.  Bow  en,  35  Md. 
232.  The  first  ground  for  vacating  the  judgments  alleged 
by  the  garnishees  was  therefore  not  a  valid  one.  The  argu- 
ment or  "motion,''  as  it  is  called,  filed  in  the  case  of 
Odon  De  Beam  by  the  Prince  proceeds  on  what  seems  to 
us  to  be  a  theory  contrary  to  that  of  the  garnishees.  Point 
1,  is  that  the  jdugment  of  condemnation  was  rendered  with- 
out legal  evidence  of  the  indebtedness  due  and  owing  by 
the  defendant  to  the  plaintiff.  We  will  later  refer  to  this 
question,  but  only  do  so  now  to  show  the  conflicting  posi- 
tions between  the  Prince  and  the  garnishees  as  to  the  ques- 
tion above  considered.  The  second  ground  relied  on  by  the 
garnishees  was  likewise  without  foundation,  under  the  view 
we  take  of  the  pov7©r  of  the  Court  to  condemn  the  bonds. 
Even  if  there  were  irr^ularities  in  llie  proceedings  it  does 
not  follow  that  the  Court  was  without  jurisdiction. 

Turning  then  to  the  reasons  assigned  by  the  defendant,  we 
will  consider  the  first  and  second  together.  We  do  not 
r^ard  the  case  of  De  Beam  v.  Prince  De  Beam,  115  Md. 
668,  necessarily  conclusive  of  the  question  whether  there 
should  have  been  an  actual  seizure  of  liie  property.  The 
question  there  involved  was  whether  the  lower  Court  was 
right  in  releasing  the  bonds,  and  while  it  is  true  that  the 
record  contains  the  return  of  the  sheriff  in  each  case,  the 
return  might  have  been  amended  or  proceedings  might  have 
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been  adopted  which  would  have  met  the  objection*  In  this 
connection  it  may  be  well  to  say  that  we  do  not  agree  with 
counsel  for  the  appellant  that  this  Court  had  no  jurisdic- 
tion to  determine  the  question  we  did  determine  in  that 
case.  While  the  lower  Court  did  not  quash  the  attachment, 
it  did  release  the  bonds  which  constituted  the  property  in 
controversy.  It  is  true  that  the  sum  of  $8.16  was  admitted 
by  Alexander  Brown  and  Sons  to  be  in  their  hands,  but 
about  that  there  was  no  contention,  and  the  only  controversy 
in  the  case  was  concerning  the  bonds.  The  decision  of  the 
lower  Court  was  a  final  determination  of  the  rights  of  the 
parties  as  to  the  real  controversy  in  the  case — ^whether  the 
bonds  could  be  attached — if  it  could  not  be  reviewed  by  us. 
The  motion  to  quash  was  overruled,  but  the  motion  to 
release  and  discharge  the  bonds  was  granted  and  they  were 
ordered  released  and  discharged.  Such  an  order  is  not 
expressly  authorized  by  our  attachment  laws,  and  it  is,  to 
say  the  least,  a  very  unusual  one,  but  without  deeming  it 
necessary  to  determine  whether  the  Court  in  which  an  attach- 
ment is  pending  can  properly  pass  such  an  order,  if  it  can 
vnthout  express  authority  in  the  statute,  an  appeal  can  cer- 
tainly be  taken  in  a  case  like  this,  as  it  is  virtually  a  deter- 
mination of  the  case.  No  authority  could  be  cited  which 
presents  stronger  reasons  why  an  appeal  should  be  allowed 
than  the  present,  for  if  the  bonds  were  released  further 
contest  was  useless  and  unless  there  was  the  right  of  appeal 
the  effect  of  the  order  could  not  have  been  stayed.  The 
appellant  has  apparently  shifted  his  position  in  respect  to 
this  question,  as  he  has  in  reference  to  others,  for  when  that 
appeal  was  heard  he  asked  that  the  order  be  aflSrmed  and 
not  that  the  appeal  be  dismissed. 

To  return  now  to  the  question  of  the  necessity  of  a  seizure 
by  the  sheriif.  The  appellant  quotes  from  Hodge  and  Mc- 
Lane  on  Attachments,  Section  190,  where  it  is  said:  "If 
specific  property  is  to  be  condemned,  it  must  be  scheduled  by 
the  sheriff ;  or  if  he  is  not  permitted  to  seize  it  actually,  and 
so  returns,  then  it  may  be  discovered  and  reached  by  inter- 
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rogatories  to  the  garnishees."  Those  authors  go  on  to  say: 
^^It  is  only  that  which  is  seized  and  scheduled,  and  so  re- 
turned by  the  sheriflF,  or  that  which  is  disclosed  by  interroga- 
tories, so  that  it  may  be  taken,  that  can  be  condemned."  It 
will  be  remembered  that  under  sec.  10  of  Art  9,  Code  (1912), 
^^Any  hind  of  property  or  credits  belonging  to  the  defendant 
in  the  plaintiff's  own  hands,  or  in  the  hands  of  anyone  else, 
may  be  attached ;  and  credits  may  be  attached  which  shall  not 
then  be  due."  It  may  be  that  it  would  have  been  better  prac- 
tice if  the  plaintiffs  had  instructed  the  sheriff  to  demand  of 
the  garnishees  the  right  to  seize  the  bonds,  and  upon  their  fail- 
ure to  do  so  to  so  return  to  the  Court,  but  it  would  certainly 
have  been  an  idle  form  for  the  sheriff  to  have  made  such  de- 
mand, as  the  garnishees  could  not  with  safety  have  surren- 
dered the  bonds,  and  of  course  the  sheriff  could  not  have  bro- 
ken into  the  vaults  of  the  Safe  Deposit  Co.  in  order  to  levy  on 
them.  But  he  returned  that  he  had  laid  the  attachments  in 
the  hands  of  the  American  Bonding  Company  and  of  Alex- 
ander Brown  &  Sons,  and  both  of  those  garnishees  answered. 
Alexander  Brown  &  Sons  referred  in  their  answer  to  the 
letter  of  October  28th,  1908,  in  reference  to  the  bonds,  and 
said  they  had  a  balance  of  $8.16  which  they  had  received 
from  the  coupons.  The  American  Bonding  Company  said 
that  the  Prince  had  deposited  in  a  safe  deposit  box  of  the 
Safe  Deposit  Company,  standing  in  the  names  of  the  bond- 
ing company  and  of  Alexander  Brown  &  Sons  the  coupon 
bonds,  describing  them  as  registered  in  the  names  of  the 
two  children  respectively,  and  gave  the  contents  of  the  letter 
of  October  28th,  1908,  which  has  appeared  so  frequently  in 
the  records  in  these  cases.  It  said  it  had  no  knowledge  that 
the  bonds  belonged  to  any  person  other  than  those  in  whose 
names  they  were  registered,  and  therefore  they  could  not  say 
whether  they  belonged  to  the  Prince  or  not.  Shortly  after- 
wards the  plaintiffs  notified  both  garnishees  that  by  the  at- 
tachments it  was  intended  to  bind  the  bonds,  describing 
them.    Later  an  aflSdavit  of  one  of  the  members  of  the  firm 
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of  Alexander  Brown  &  Sons  was  filed,  describing  the  bonds 
still  more  accurately  by  giving  their  numbers,  etc  The  de- 
fendant filed  motions  to  quash  the  attachments  and  relied  on 
the  fact  that  it  appeared  upon  the  face  of  the  proceedings 
that  the  property  sought  to  be  attached  consisted  of  these 
bonds,  which  he  claimed  were  not  subject  to  attachment 
Then  as  we  have  seen  he  filed  motions  to  discharge  and  re- 
lease the  bonds  "from  the  operation  of  these  attachment  pro- 
ceedings" and  the  lower  Court  did  release  and  discharge 
them. 

As  is  seen  by  the  quotation  from  Hodge  <&  McLane,  supra, 
the  plaintiflFs  could  have  filed  interrogatories  and  have 
required  the  garnishees  to  disclose  the  property  in  their 
hands,  and  property  which  is  disclosed  by  interrogatories, 
so  that  it  may  be  taken,  can  be  condemned,  and  it  is  not 
necessary  that  it  shall  be  seized  and  scheduled  if  that  is 
done.  In  this  case  it  was  not  neccessary  to  file  interrogato- 
ries because  the  garnishees  and  defendant  disclosed  what 
was  held  by  the  garnishees,  the  defendant,  so  disclosing  by 
his  motions  and  by  the  affidavit  of  one  of  the  firm  of 
Alexander  Brown  &  Sons.  "While  it  is  a  usual  and  con- 
venient mode  of  eliciting  information,  for  the  plaintiff  to 
file  interrogatories,  it  is  still  not  incumbent  upon  him  to 
resort  to  them,  and  even  if  they  have  been  filed,  the  plain- 
tiff may  waive  them  and  adopt  other  means  to  ascertain 
what  property  of  the  defendant  the  garnishee  may  have.'* 
Hodge  and  McLane  on  Attachments,  sec.  87.  He  "may,  by 
witnesses  or  other  means,  or  by  the  garnishee  himself, 
show  that  the  garnishee  had  effects  of  the  defendant^  or  was 
indebted  to  him,"  ibid. 

In  Comer  v.  Mackintosh,  48  Md.  387,  Judge  Alvey^ 
speaking  for  the  Court,  said:  "It  is  always  proper,  when  a 
party  is  found  in  possession  of  lands  or  chattels  which  are  atr 
tached,  that  he  should  be  returned  as  garnishee:  Code (1860), 
Art  10,  sec.  12 ;  Barney  v.  Patterson,  6  H.  &  J.  201.  But 
this  is  required  in  respect  to  the  party's  apparent  relation  to 
the  property,  and  in  order  to  give  him  a  day  in  Court  to 
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assert  and  vindicate  any  right  that  he  may  have,  inconsist- 
ent with  the  right  of  condemnation.  The  judgment  of  con- 
demnation, however,  in  such  case,  is  not  against  the  gar- 
nishee, but  of  the  particular  lands  or  chattels  attached ;  and 
a  fieri  facias  goes  to  the  sheriff,  commanding  him  to  sell 
the  property  thus  condemned.  2  Harris  Ent  83,  680; 
Davidson's  Lessee  v.  Beatty,  3  H.  &  McH.  615,  616.'^ 

In  Morton  v.  Orafflin,  68  Md.  545,  the  Court  had  on 
page  565  said  what  is  quoted  above  from  Hodge  and  McLane^ 
as  to  discovery  by  interrogatories  property  in  the  hands 
of  a  garnishee  and  in  passing  on  a  motion  for  reargument, 
on  page  568  it  said:  "If  it  be  chattel  property,  the  same 
being  lawfully  and  bona  fide  in  the  hands  of  another,  and 
can  not  be  taken  from  his  position,  and  if  the  sheriff  can  not 
schedule  and  describe  it,  for  lack  of  knowledge,  of  course 
the  plaintiff  has  his  right  to  interrogate  the  garnishee  and 
thus  get  such  a  description  of  the  property  into  the  record, 
so  that  the  judgment  of  condemnation  of  the  equitable  inter- 
est may  be  definite  and  certain.  When  the  appellant  has 
secured  such  condemnation  of  such  equitable  interest  he 
will  be  in  position  to  claim  the  aid  of  equity  to  make  it 
available,  but  not  before.*' 

It  is  therefore  well  settled  in  this  State  that  it  is  not 
necessary  in  all  cases  that  there  be  an  actual  seizure  of  the 
property,  but  when  it  can  not  be  seized  and  taken  from 
the  hands  of  a  garnishee  the  plaintiff  has  the  right  to  inter- 
rogate the  garnishee  "and  thus  get  such  a  description  of 
the  property  into  the  record,  so  that  the  judgment  of  con- 
demnation of  the  equitable  interest  may  be  definite  and  cer- 
tain.*'  In  these  cases,  as  we  have  seen,  the  necessary  infor- 
mation has  been  obtained  without  interrogatories,  and  the 
judgments  of  condemnation  accurately  describe  the  bonds. 
Of  course,  the  great  objects  in  requiring  a  seizure  and 
schedule  by  the  sheriff  are  to  give  notice  to  the  public  and 
to  be  certain  and  definite  about  the  property  to  be  affected, 
and  when  there  are  garnishees  they  have  the  right  to  know 
what  property  is  attempted   to  be  affected  and  what  is 
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demanded  of  them.  There  is  no  controversy  between  these 
attaching  creditors  and  other  creditors  or  third  parties,  but 
it  is  between  them  and  the  defendant  The  garnishees  not 
only  knei^'  what  was  sou^t  to  be  a£Fected  in  their  hands>  bnt 
they  answered  frankly  and  furnished  the  Court  with  accu- 
rate and  definite  descriptions  of  the  bonds,  and  informed 
it  of  the  terms  under  which  they  were  held  by  them.  That 
should  be  suflScient,  but  it  is  by  no  means  all,  for  the 
defendant  himself  sou^t  to  defeat  these  attachments  by 
giving  as  a  reason  for  his  motion  to  quash:  "Because  it 
appears  upon  the  face  of  the  proceedings  that  the  property 
sought  to  be  attached  and  which  is  mentioned  and  referred 
to  in  the  schedule  filed  herein  consists  solely  of  bonds/'  etc. ; 
and  in  his  amended  motion,  "Because  as  appears  upon  the 
facts  of  the  proceedings,  that  which  is  sought  to  be  attached 
herein  consists  solely  of,"  etc. ;  and  in  still  another  amended 
motion  the  ground  was  that  the  notice  served  on  the  gar- 
nishees showed  that  it  was  intended  to  reach  these  bonds. 
Then  he  filed  his  motion  to  have  the  bonds  released  from 
the  operation  of  these  attachments,  as  we  have  seen  above. 
He  succeeded  in  that  motion  in  the  lower  Court,  sought  to 
sustain  it  in  this  Court  and  then  asked  the  aid  of  the 
Supreme  Court  of  the  United  States.  So  there  can  be  no 
possible  doubt  that  the  bonds  were  accurately  and  suffi- 
ciently described  to  protect  all  parties  and  to  justify  judg- 
ments of  condemnation  of  them,  if  they  were  liable  to  attach- 
ments, which  we  have  held  they  were. 

By  reason  of  what  we  have  already  said  in.  this  and  other 
decisions  of  this  Court  in  reference  to  these  bonds,  it  is  not 
necessary  to  discuss  at  length  the  defendant's  Point  3 — that 
"The  'judgment  of  condemnation'  was  rendered  without  jur- 
isdiction over  any  property  of  the  defendant  in  this  State.*' 
This  property  was  here,  was  awarded  to  the  defendant  by 
the  decision  of  this  Court  and  is  still  under  the  jurisdiction 
of  the  lower  Court  The  theory  of  the  defendant  seems  to  be 
that  just  as  soon  as  it  was  awarded  to  him  it  ceased  to  be 
here,  although  he  could  not  get  possession  of  the  bonds  with- 
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out  the  further  action  of  the  Courts  in  this  State.  The  bonds 
themselves  were  in  the  City  of  Baltimore  when  the  case  was 
decided  in  his  favor  in  1909,  and  one  hundred  and  fifty-six 
of  them  might  have  remained  there  for  twenty-one  years  and 
twenty-nine  of  them  for  eighty-nine  years  after  that  decision 
without  being  taken  out  of  the  State,  so  far  as  the  obligors 
were  concerned.  They  could  be  recovered  here,  could  be  sold 
here,  at  least  as  soon  as  the  registration  of  them,  which  we 
have  said  was  improper,  is  cancelled,  and  they  seem  to  be 
here  for  every  purpose  but  being  made  liable  for  the  pay- 
ment of  the  owner's  debts.  Of  course  we  understand  that 
under  some  circumstances  bonds  which  have  been  registered 
can  not  be  seized  and  sold  by  the  sheriff  without  the  risk  of 
great  sacrifice  or  injustice  being  done,  but  we  have  pointed 
out  in  other  decisions  concerning  these  bonds  that  there  is  no 
danger  of  either  imder  existing  conditions.  If  they  can  not 
be  reached  imder  such  circumstances  as  we  have  before  us, 
then  a  debtor,  although  worth  many  millions,  can  arrange  to 
have  his  wealth  locked  up  in  a  safe  deposit  vault  or  other- 
wise under  the  control  of  a  third  party  and  defy  his  creditors. 
It  would  be  a  useless  and  meaningless  remedy  to  offer  his 
creditors  to  tell  them  to  lay  attachments  in  the  hands  of  the 
companies  issuing  such  bonds  as  these, — twenty-nine  of  which 
are  not  due  imtil  1997  and  the  remainder  in  1930,  and  of 
course  when  the  coupons,  as  in  this  case,  are  not  registered, 
they  are  payable  to  bearer  and  there  would  be  no  way  of 
reaching  them  by  a  garnishment  in  the  hands  of  the  obligors. 
The  only  remaining  question  to  be  considered  is  that  in 
reference  to  the  sufficiency  of  the  causes  of  action  filed  with 
the  attachments.  Under  Section  28  of  Article  9  of  the  Code, 
the  affidavit,  short  note,  declaration,  vouchers,  pleadings,  in- 
terrogatories, claim  of  property  and  all  other  papers  in  at- 
tachment proceedings  can  be  amended  in  the  same  manner 
and  to  the  safe  extent  as  the  proceedings  in  any  other  suits 
or  actions  at  law,  "so  that  all  attachment  cases  may  be  tried 
on  their  real  merits  and  the  purposes  of  justice  subserved ; 
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nor  shall  any  proceedings  be  quashed  or  set  aside  for  any 
defects  in  mere  matters  of  form."  These  records  fail  to  show 
that  objection  was  made  in  the  lower  Court  at  any  time  to 
these  attachments  on  this  groimd.  If  there  had  been  such 
objections,  under  our  present  practice  the  causes  of  action 
could  have  been  ^mended,  if  deemed  necessary  or  proper. 
While  the  defendant  did  not  appear  to  the  capias  cases  he 
has  been  represented  by  counsel  throughout  in  the  attach- 
ment cases,  and  we  do  not  feel  called  upon  or  at  liberty  to 
now  inquire  into  the  sufficiency  of  the  causes  of  action.  The 
defendant  has  certainly  had  every  opportunity  to  make  his 
defenses,  if  any  of  these  claims  were  not  due  by  him,  and 
while  we  would  greatly  regret  a  recovery  against  him  of  any 
amount  not  honestly  due  by  him,  if  there  be  such  included 
in  any  of  these  judgm^its  of  condemnation,  it  is  not  because 
he  has  not  had  the  fullest  opportunity  to  contest  them.  It 
is  true  that  he  does  not  live  in  this  coimtry  but  neither  does 
either  of  the  attaching  creditors,  and  our  laws  provide  full 
and  adequate  means  of  obtaining  the  depositions  of  such  par- 
ties to  suits.    We  will  affirm  the  judgments. 

Judgment  of  condemnation  in  each  case 
affirmed,  the  appellant  to  pay  the  costs. 
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OSWALD  T.  HEMSLEY  et  al.  vs.  LYDL&.  HOLLINGS- 

WORTH  ET  AU3. 

S.  STEKETT  McKDI  bt  al.  vs.  SAME. 

Wills :  interpretation;  "into  two  equal  parts";  general  and  pa/r- 
tictUar  intent.    Death  of  legatee  before  testator;  Act  of 
1810,  Chapter  34,  preventing  lapse;  effect  of  subse- 
quent insanity  of  testator;  Act  of  1910.    Stat- 
utes: construction;  "shall."    Retroact* 
ive  statutes,  not  favored.    Partners: 
liability    for    debts.      Limita-^ 
tions :    waiver;    express 
promise  not  nec- 
essary. 

A  will  dividing  an  estate  into  two  equal  parts  was  held,  from 
the  actual  terms  used  in  the  will,  as  well  as  from  the  general 
sense,  to  mean  "into  two  equal  parts,'*  as  to  all  of  the  testator's 
property,  excepting  as  to  certain  specific  personal  property 
specifically  devised.  pp.  436, 438    • 

Where  there  is  a  general  intent  and  a  particular  intent  appar- 
ent upon  the  face  of  a  will,  the  general  intent,  although. first 
expressed,  controls  and  overrides  the  particular  intent,  if 
there  be  conflict.  p.  437 

Chapter  34  of  the  Act  of  1810  provided  against  the  lapsing  of 
legacies  by  the  death  of  the  legatee  or  devisee  before  the  tes- 
tatrix; Chapter  37  of  the  Acts  of  1910  (Code,  section  326 
of  Article  93),  provides  that  the  Act  of  1810  should  not  apply 
when  a  testator  "shall''  become  insane  or  otherwise  incom- 
petent, to  cancel,  revoke  or  alter  the  will ;  held,  that  this  does 
not  apply  to  cases  where  a  testator  became  insane  or  incompe- 
tent before  the  passage  of  the  Act.  pp.  439, 444 

The  word  "shall,"  in  its  common  and  ordinary  usage,  unless 
affected  by  qualifying  words,  refers  to  the  future.  p.  442 

But  in  remedial  statutes  it  may  be  used  in  a  general  sense, 
including  both  past  and  future,  and  should  be  so  considered 
when  a  more  restricted  sense  is  not  required.  p.  442 

Statutes  which  are  retroactive  in  their  effect  are  not  favored, 
even  though  they  do  not  conflict  with  vested  or  other  rights 
guaranteed  by  the  Constitution.  p.  441 
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Where  a  statute  is  susceptible  of  a  construction  which  would 
make  it  prospective  rather  than  retroactive,  especially  if  by 
the  latter  manifest  injury  may  be  done,  it  is  the  duty  of 
courts  to  construe  it  to  be  prospective,  and  it  should  not  be 
held  to  be  retroactive  unless  its  terms  are  such  as  to  make 
that  construction  imperative.  p.  441 

The  legatee  died  before  the  testatrix,  and  the  firm  of  which 
he  was  a  member  was  indebted  to  the  testatrix;  at  the  time 
of  the  death  of  the  latter,  her  claim  had  been  barred  by  lim- 
itations; the  testatrix  had  become  insane,  after  making  her 
will,  but  before  the  passage  of  the  Act  of  1910;  held,  that  the 
legacy  passed  to  those  entitled  to  it,  as  representatives  of  the 
legatee,  free  from  all  claim  on  account  of  the  indebtedness 
that  may  have  been  due  from  him  to  the  testatrix.         p.  444 

But  in  the  case  of  a  legatee,  the  other  member  of  the  firm,  who 
had  waived  the  question  of  limitations,  it  was  held,  that  the 
executors  of  the  testatrix  were  entitled  to  apply  the  legacy  for 
the  payment  of  her  claim.  pp.  445-447 

One  who  in  a  proceeding  upon  a  petition  for  the  adjudication 
in  insolvency  of  a  firm  and  the  appointment  of  a  receiver, 
alleges  in  the  bill,  to  which  he  swore,  that  he  is  a  partner, 
and  who  testifies  on  the  witness  stand  that  he  is  a  partner, 
and  that  he  was  held  out  to  the  public  as  a  membor  of  the 
firm,  and  was  generally  known  as  such,  was  held  to  be  a  part- 
ner of  the  firm  as  far  as  the  rights  of  creditors  and  his  lia- 
bility for  the  debts  of  the  firm  were  concerned,  although,  by 
agreement  between  the  parties,  he  was  employed  on  a  salary, 
and  was  not  to  receive  a  share  of  the  profits  until  the  profits 
should  exceed  an  amount  which,  in  fact,  they  never  attained. 

pp.  444, 445 

A  member  of  an  insolvent  firm,  in  writing,  authorized  the  re- 
ceiver to  distribute  to  the  creditors  of  the  firm  any  and  all 
sums  theretofore  or  thereafter  paid  by  him  to  the  receiver,  and 
any  and  all  sums  theretofore  or  thereafter  received  by  the  re- 
ceiver on  his  account,  and  especially  certain  amounts  collected 
on  life  insurance  policies,  etc. ;  held,  that  such  a  paper  was  a 
sufficient  acknowledgment  of  debts  proved  and  allowed  in  the 
insolvency  proceedings,  and  operated  to  remove  the  bar  of 
the  statute  of  limitations.  pp.  446-447 
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An  express  promise  is  not  necessary  to  remove  the  bar  of  tke 
statute  of  limitations;  the  acknowledgment  of  a  snbeisting 
indebtedness,  unaccompanied  by  any  sufficient  cause  for  not 
paying  the  debt,  will  operate  to  remove  the  bar.  p.  446 

Decided  January  17 Ih,  19 IS. 

Three  appeals  from  Circuit  Court  No.  2  of  Baltimore  City 
(GOBTEB,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  three  appeals  were  argued  before  Boyi>,  C.  J.,  Bris- 
coe^ BuBKE,  Thomas,  Pattison,  Ubneb  and  Stockbrtdge, 
JJ. 

Eli  Frank,  C.  Baker  Clotworthy,  J.  Southgate  Lemman 
and  Allan  McLane  (with  briefs  by  Lemmon  &  Clotworthy, 
and  Allan  McLane,  Eli  Frank,  McLane,  Pegram  &  Frank, 
and  John  L.  Cornell)^  for  the  appellants. 

Oerman  H.  H.  Emory  (with  a  brief  by  J.  Helmsley  Johnr 
son  and  Soper  &  Emory)  ^  for  the  appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

Mrs.  Mary  Hemsley  Sterett,  widow  of  Samuel  Sterett, 
died  on  September  10th,  1911,  leaving  a  last  will  and 
testament  which  was  executed  on  January  16,  1897,  by 
which  she  left  all  her  estate  to  her  executors,  whom  she 
directed  by  the  first  clause,  to  pay  her  just  debts,  funeral 
expenses  and  costs  of  the  administration  and  to  erect  a 
tombstone  over  her  grave,  and  by  the  second  clause  she 
directed  them  to  divide  the  residue  of  her  estate  as  therein 
stated  between  those  we  will  designate  as  the  McKims  and 
the  Hemsleys.  Walter  Hemsley,  individually,  and  he  and 
John  Hemsley  Johnson,  executors  of  the  will  of  Mrs.  Ster- 
ett, filed  a  bill  in  equity  in  Circuit  Court  No.  2  of  Baltimore 
City  against  those  interested  in  the  will  and  asked  that  the 
Court  would  assume  jurisdiction  over  the  further  adminis- 
tration and  settlement  of  the  estate,  construe  the  will  and 
direct  and  protect  the  executors  in  the  discharge  of  their 
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duties.  That  Court  assumed  jurisdiction  and  determined 
a  number  of  questions  which  are  the  subjects  of  these  three 
appeals,  the  first  of  which  was  taken  by  the  Hemsleys,  the 
second  by  S.  St^jrett  McKim  and  the  third  by  Walter  Hems- 
ley,  one  of  the  plaintiffs.  We  will  consider  the  various 
questions  in  the  order  they  were  passed  on  by  the  lower 
Court. 

1.  The  second  clause  of  the  will  gives  rise  to  the  con- 
troversy over  the  construction  of  the  will.  It  is  not  divided 
into  paragraphs,  but  is  printed  in  the  record  as  one  para- 
graph. For  convenience  of  reference,  however,  and  to 
emphasize  certain  portions,  we  will  divide  it,  will  italicize 
parts  of  it,  and  will  insert  in  brackets  the  numbers  which 
do  not  appear  in  the  will.    It  is  as  follows: 

(1)  "The  residue  of  my  estate  I  empower  and  direct 
my  executors  to  divide  into  two  equal  parts. 

(2)  In  the  first  part  they  are  to  put  my  interest  in 
my  house  and  lot  On  Saint  Paul  Street  and  my  shares 
in  coal  companies  and  interest  in  coal  mines  in  Schuyl- 
kill County,  Pennsylvania. 

(3)  Into  the  second  part  they  are  to  put  all  the  bal- 
ance of  my  estate  and  property  except  my  household 
furniture  and  silverware  and  my  articles  of  personal 
use  that  I  may  not  dispose  of  during  my  life,  all  of 
which  they  are  to  divide  equally  among  my  four 
brothers  and  my  nieces,  Maria  Kerr  and  Elizabeth 
Tilghman  Hemsley,  who  are  to  take  one-fifth  thereof, 
the  share  of  their  father,  Tilton  Hemsley,  deceased. 

(4)  The  first  mentioned  of  the  two  above  described 
eqttal  parts  of  the  residue  of  my  estate  my  executors 
are  to  assign,  pay  over  or  convey  as  follows :  One-half 
thereof  or  one-quarter  of  the  residue  to  my  friend  and 
cousin,  Hollins  McKim,  and  one-quarter  to  the  follow- 
ing descendants  of  Isaac  McKim,  and  their  heirs  in 
such  manner  that  one-half  of  the  said  one-quarter  shall 
go  to  S.  Sterett  McKim,  who  bears  my  husband's 
name,  and  the  other  half  of  the  said  one-quarter  in 
two  equal  parts  ♦  ♦  ♦ 
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(5)  The  remaifdng  one^iaif  of  my  estate  constituted 
as  above  described  my  executors  will  pay  over,  assign 
and  convey  as  follows" : 

leaving  one-fifth  to  each  of  her  half-brothers,  Oswald  T.  and 
Walter,  and  three-fifths  to  the  Safe  Deposit  and  Trust  Com- 
pany in  trust  as  therein  provided  for. 

The  important  question  raised  as  to  the  construction  of 
the  above  is,  whether  by  the  will  the  McKims  only  took  the 
interest  of  the  testatrix  in  the  Saint  Paul  street  property 
and  in  the  coal  companies  and  mines,  as  the  BJemsleys  con- 
tend, or  whether  they  took  one-half  of  the  residue  of  the 
estatei,  after  the  payment  of  debts,  etc,  provided  for  in  the 
first  clause,  as  the  McKims  claim.  The  question  becomes 
important  because  the  Saint  Paul  street  property  and  the 
interest  in  the  coal  properties  are  together  worth  probably 
less  than  a  fourth  of  the  residue  of  the  estate.  Samuel 
Sterett,  the  husband  of  the  testatrix,  left  all  of  his  estate  to 
her  by  his  will  admitted  to  probate  in  1879,  and  he  was  a 
relative  of  the  McKims,  while  Mrs.  Sterett  was  a  Hemsley. 
No  shares  in  coal  companies  were  found  by  the  executors, 
but  the  testatrix  had  an  interest  in  coal  land  in  Schuylkill 
county. 

In  our  judgment  the  learned  Judge  below,  who  filed  an 
able  and  dear  opinion  indicating  the  reasons  for  the  con- 
clusions reached  by  him,  was  correct  in  holding  that  it  was 
the  intention  of  the  testatrix  to  leave  the  McKims  one-half 
and  the  Hemsleys  the  other  half  of  the  residue  of  her  estate, 
and  that  she  did  not  intend  to  confine  the  McKim  interest 
to  the  Saint  Paul  street  property  and  the  coal  companies. 
She  distinctly  empowered  and  directed  her  executors  to 
divide  the  residue  'of  her  estate  into  two  eqiLoI  parts — not 
simply  into  two  parts.  If  she  had  intended  to  only  leave 
the  McKims  the  Saint  Paul  street  and  coax  properties,  the 
usual,  natural  and  simple  way  would  have  been  to  have  said, 
'T  pve,  devise  and  bequeath"  those  properties  as  described 
in  the  will  to  those  named,  in  the  proportions  they  were  to 
take  them.     But  she  not  only  did  not  do  that  but,  after 
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directing  the  residue  of  her  estate  (which  consisted  of  every- 
thing left  after  the  payment  of  her  just  debts>  funeral 
expenses,  etc.)>  to  be  divided  by  her  executors  into  two  equal 
partS;  she  simply  said:  ^'In  the  first  part  they  are  to  put 
my  interest  in  my  house  and  lot,'^  etc  But  that  is  not  all, 
for  after  referring  to  the  second  part  die  said:  "The  first 
mentioned  of  the  two  above  described  equal  parts  of  the 
residue  of  my  estate,  my  executors  are  to  assign,  pay  over, 
or  convey  as  follows,^' — ^thus  again  speaking  of  the  two  equal 
parts.  Then  when  die  had  provided  for  the  McKims  and 
was  about  to  make  provision  for  the  Hemsleys  she  said: 
''The  renudning  one-half  of  my  estate  constituted  as  above 
described,  my  executors  will  pay,  assign  and  convey  as  fol- 
lows" to  the  Hemsleys. 

But  as  paragraph  (3),  which  immediately  follows  (2), 
reads :  "Into  the  second  part  they  are  to  put  all  the  balance, 
of  my  estate  and  property,"  except  liie  household  furniture, 
etc.,  "all  of  which  they  are  to  divide  equally  among  my  four 
brothers  and  my  nieces,"  it  is  contended  that  the  testatrix 
thus  left  to  the  Hemsleys  all  of  her  estate  and  property 
excepting  the  Saint  Paul  street  house  and  lot  and  her  inter- 
est in  the  coal  properties,  after  payment  of  the  debto,  etc 
But  such  construction  would  ignore  and  render  meaningless 
not  only  the  express  directions  to  divide  the  residue  of  the 
estate  into  two  equal  parts,  but  the  distinctly  expressed  inten- 
tion of  the  testatrix,  when  she  named  the  beneficiaries  of 
the  first  part,  where  she  said,  "The  first  mentioned  of  the 
two  above  described  equal  parts."  It  seems  dear  to  us  that 
she  only  meant  by  paragraph  (3)  to  say,  all  of  the  balance 
of  her  estate  and  property  which  remained  after  taking  out 
for  the  first  part  the  Saint  Paul  street  property  and  the  coal 
properties,  and  so  much  more  as  was  necessary  to  carry  out 
her  intention  that  there  should  be  two  equal  parts,  and  that 
she  used  the  expression,  which  it  must  be  admitted  is  an 
awkward  one,  in  connection  with  the  exception  following, 
that  is  to  say,  the  household  furniture,  etc,  which  she  gave 
absolutely  to  the  six  Hemsleys  mentioned.     There  is  much  * 
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more  reason  for  holding  that  the  household  furniture,  silver- 
ware and  articles  of  personal  use  were  to  be  r^arded  as 
part  of  the  second  part  in  the  division  of  the  residue,  but 
as  those  articles  were  distributed  in  the  account  passed  by 
the  Orphans'  Court  of  Baltimore  before  this  biU  was  filed  and 
that  account  has  not  been  disturbed,  we  will  not  discuss  that 
question  further,  but  will  sustain  the  decree  of  the  lower 
Court  in  regard  to  this  branch  of  the  case. 

We  do  not  think  that  the  cases  cited  by  the  appellants, 
Cole,  Executor,  v.  Ensor,  3  Md.  446;  Douglass  v.  Blade- 
ford,  7  Md.  8;  Mims  v.  Armstrong,  31  Md.  87;  Zittle  v. 
Weller,  63  Md.  190;  Needy  v.  MiddleJcauff,  102  Md.  181, 
and  Cochrane  v.  Harris,  84  At  Rep.  499,  are  in  any  way 
in  conflict  with  that  conclusion.  When  we  read  this  will 
in  the  light  of  the  circumstances  in  which  the  testatrix  was 
placed,  we  are  convinced  that  her  intention  was  to  leave 
one-half  of  her  estate  to  the  McKime.  and  the  other  half 
to  the  Hemsleys,  and  there  is  nothing  in  any  of  the  author- 
ities cited  to  prevent  her  intention  being  carried  out  The 
general  rule  in  the  construction  of  wiUs  is  that,  "where 
there  is  a  general  and  particular  intent,  apparent  upon  the 
face,  the  general  intent,  although  first  expressed,  shall  con- 
trol and  overrule  the  particular,  if  there  be  a  conflict 
between  them."  Chase  v.  LoeJcerman,  11  G.  &  J.  185; 
Thompson  v.  Youmj,  25  Md.  450,  and  Taylor  v.  Watson, 
35  Md.  519.  In  this  will,  as  we  have  seen,  the  general 
intent  that  the  two  parts  should  be  equal  was  not  only 
expressed  in  the  first  part  of  the  will,  but  was  repeated, 
after  what  is  claimed  to  be  a  particular  intent  was  indicated, 
— thus  removing,  as  it  seems  to  us,  any  possible  doubt  of  the 
intention  of  the  testatrix. 

2.  The  next  question  to  be  determined  is  whether  the 
devise  or  legacy  to  HolHns  McKim  lapsed  by  reason  of  Ch. 
37  of  the  Act  of  1910  (p.  323)  (sec.  326  of  Art  93  of  Code 
of  1912).  The  original  statute  to  prevent  the  lapsing  of 
debases,  legacies  and  bequests  had  been  in  force  one  hundred 
years  when  the  Act  of  1910  was  passed — ^being  Chapter  34 


Digitized  by 


Google 


438  KEMSLEY  vs.  HOLLINGSWORTK 

Opinion  of  the  Court  [119 

of  Act  of  1810.  It  was  amended  by  Chap.  295  of  Acts  of 
1832,  which  was  passed  to  remove  doubts  which  existed  as 
to  whether  it  extended  to  devisees  or  legatees,  unless  they 
were  specially  named.  Young  v.  Bobinson,  11  G.  &  J.  328. 
Those  two  acts  were  codified  in  the  Code  of  1860  in  language 
whidbi  was  repeated  in  the  Codes  of  1888  and  1904,  and 
the  Act  of  1910  adopted  the  same  language  and  then  added, 
"provided,  however,  that  this  Act  shall  not  apply  to  the 
last  will,  testament  or  codicil  of  any  person  dying  after  the 
passage  of  this  Act,  where  the  maker  of  said  last  will,  testa- 
ment or  codicil,  after  the  execution  thereof  and  before  the 
death  of  such  devisee  or  legatee,  shall  become  insane  or 
btherwise  incompetent  to  cancel,  revoke,  annul,  obligate  or 
alter  said  last  will,  testament  or  codicil."  That  Act  was 
passed  March  31st,  1910,  and  took  effect  the  same  day. 

Most  of  the  testimony  before  us  relates  to  the  question  of 
the  ability,  vel  non,  of  Mrs.  Sterett  to  revoke  or  change  her 
will.  It  is  shown  that  on  November  3rd,  1909,  she  was 
paralyzed,  and  on  the  16th  of  that  month  J.  Hemsley  John- 
son was,  on  the  petition  of  two  of  her  brothers,  appointed 
trustee  of  a  fund  deposited  in  the  Colonial  Trust  Company 
to  her  credit,  with  authority  to  withdraw  said  fund  under 
the  direction  of  the  Court,  in  order  to  apply  the  same  to  her 
care,  maintenance  and  support.  The  validity  of  that  order 
has  not  been  called  into  question  in  this  case,  but  Mr.  John- 
son continued  to  act  as  such  trustee  until  about  the  l7th  of 
November,  1910,  when  Mrs.  Sterett  was  adjudged  insane. 
Mr.  Johnson  was  appointed  committee  and  continued  to  act 
as  such  until  her  death.  The  jury  found  that  she  was  "of 
unsound  mind  and  a  lunatic,  with  lucid  intervals,  so  that 
she  is  not  capable  of  the  government  of  herself  or  the  man- 
agement of  her  estate,  and  that  she  had  been  in  such  state  of 
mind  for  more  than  one  year  past." 

The  language  of  the  proviso  in  the  Act  of  1910  is  very 
broad,  but  it  certainly  can  not  be  contended  that  it  means 
that  if  a  testator  becomes  insane,  or  incompetent  to  act,  be- 
tween the  execution  of  the  will  and  the  death  of  the  devisee 


Digitized  by 


Google 


HEMSLEY  V8.  HOLLINGSWOETH.  439 

Md.]  Opinion  of  the  Court. 

or  legatee,  but  recovers  or  has  lucid  intervals  in  which  lie 
could  have  cancelled,  revoked  or  altered  his  will,  the  devise 
or  l^acy  must  lapse.  Such  a  construction  would  be  within 
the  letter  of  the  proviso,  but  surely  not  within  its  spirit  and 
would  be  too  unreasonable  to  be  adopted  by  a  Court.  It  is 
by  no  means  certain  that  under  the  testimony  in  this  case 
the  testatrix  could  not  have  executed  a  valid  deed  or  con- 
tract during  a  considerable  part  of  the  time  between  the 
death  of  the  devisee  and  her  death,  and  if  that  had  been 
clearly  shown  we  are  not  prepared  to  say  that  this  proviso 
would  apply,  as  in  our  judgment  the  expression,  '^shall  be- 
come insane  or  otherwise  incompetent"  must  be  construed  to 
mean,  shall  become  insane  or  otherwise  incompetent,  and  so 
continue  to  be,  that  the  testator  is  unable  to  change  his  will. 
But  that  question  would  involve  a  discussion  of  a  great  deal 
of  evidence  and  a  number  of  questions,  and  as  we  are  of  the 
opinion  that  Judge  Habi^ak  reached  a  proper  conclusion  as 
to  the  construction  of  the  Act,  although  we  have  carefully 
considered  the  evidence,  we  will  base  our  decision  on  the 
ground  he  relied  on. 

The  will  was  made  in  1897,  Mr.  McKim  died  May  17, 
1911,  and  Mrs.  Sterett  died  September  10th,  1911.  If  it 
be  conceded  that  the  testimony  shows  that  the  testatrix  be- 
came incompetent  to  alter  or  revoke  her  will  before  the  death 
of  Mr.  McKim,  then  we  think  it  must  likewise  be  conceded 
that  she  became  so  before  the  passage  of  the  Act  of  1910 — 
that  is  to  say,  when  she  received  the  stroke  of  apoplexy, 
which  resulted  in  paralysis.  The  evidence  is  stronger  as  to 
her  lack  of  competency  at  that  time  and  for  some  time  after- 
wards, than  it  is  of  a  more  recent  date.  As  shown  by  the 
Acts  referred  to  above,  it  had  been  the  policy  of  this  Stat© 
for  one  hundred  years  to  prevent  a  devise,  legacy  or  bequest, 
from  lapsing  merely  because  the  devisee  or  legatee  had  prede- 
ceased the  testator,  and  our  statute  was  originally  much 
broader  than  most  of  those  passed  elsewhere  on  the  subject. 
A  lav^er  of  this  State  when  called  upon  to  draw  a  will  would 
necessarily  have  been  influenced  by  this  well  known  pro- 


Digitized  by 


Google 


440  HEMSLEY  vs.  HOLLINGSWORTBL 

Opinion  of  the  CJourt  [119 

vision  of  law  that  had  been  in  f  orcse  nearly  ever  since  Mary- 
land had  been  a  State,  and  had  been  passed  upon  in  many 
decisions  of  this  Court,  in  which  various  questions  had 
arisen.  In  providing  for  making  devises  or  bequests  to  cal- 
lateral  relations,  or  to  those  not  related  at  all  to  the  testator, 
a  careful  lawyer  would  have  advised  his  client  of  the  result 
in  case  such  a  devisee  or  legatee  died  before  the  testator,  so 
that  he  could  provide  for  such  a  contingency  if  he  did  not 
want  the  property  devised  or  bequeathed  to  pass  to  the  heirs 
or  next  of  kin  of  the  devisee  or  legatee.  In  Vogel  v.  Tumi, 
110  Md.  197,  we  quoted  with  approval  from  18  Am.  &  Eng. 
Ency.  of  Law,  758,  that  "It  must  be  presumed  that  the  testa- 
tor made  the  will  in  view  of  the  statute  and  that  he  intended 
to  have  the  statute  prevail,  unless  the  contrary  appeared. 
The  burden  of  showing  the  contrary  is  on  the  party  claiming 
that  the  statute  does  not  apply,  and  this  burden  is  not  lifted 
when  it  is  made  to  appear  that  the  legacies  were  prompted 
by  pereonal  regard  for  the  legatees,  for  the  fact  that  they 
were  so  prompted  is  not  at  all  inconsistent  with  an  intent  to 
have  them  go  to  the  descendants  of  the  legatees  in  case  the 
legatees  themselves  die  before  the  testator."  It  had  been 
decided  as  early  as  1835,  in  Glenn  v.  Belt,  7  G.  &  J.  362, 
that  a  legacy  protected  by  the  statute  went  directly  to  persons 
in  esse  entitled  to  the  distribution  of  the  deceased  legatee's 
estate,  did  not  pass  as  assets  to  the  executor  or  administrator 
of  the  deceased  legatee  and  was  not  liable  for  his  debts.  Such 
is  still  the  law  of  this  State.  Wallace  v.  Du  Bois,  65  Md. 
161 ;  Vogel  v.  Tumt,  supra. 

When  then  this  will  was  executed  in  1897,  it  must  be  pre- 
sumed, in  the  absence  of  something  to  the  contrary,  that  the 
testatrix  intended  that  the  devise  or  bequest  left  to  Mr. 
McKim  should  go  to  him,  if  living  at  the  time  of  her  death, 
and  if  not  then  living  to  those  in  esse  entitled  to  his  estate. 
The  provision  had  so  remained  in  her  will  for  twelve  years 
before  she  was  stricken,  and  McKim  &  Company  had  failed 
more  than  two  years  before  it  is  claimed  she  became  incom- 
petent to  change  her  will,  but  she  made  no  change  in  it   The 
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record  shows  that  it  was  her  desire  and  intention  that  the 
relatives  of  her  husband  (who  by  his  will  had  left  her  the 
bulk,  if  not  all,  of  her  estate)  should  have  one-half  and  her 
relatives  the  other  half  of  her  estate.  It  can  therefore  not  be 
denied  that  if  this  devise  or  bequest  must  lapse,  the  one-half 
of  her  estate  will  go  to  those  for  whom  it  was  not  intended, 
and  be  taken  from  those  she  intended  should  have  it.  The 
same  may  be  said  of  the  wills  of  all  testators  similarly  situ- 
ated. When  then  a  Court  is  called  upon  to  construe  this 
proviso,  it  should  be  careful  not  to  extend  its  terms,  which 
thus  thwart  the  wishes  and  intention  of  a  testatrix,  beyond 
what  its  language  imperatively  requires.  The  proviso  is 
devoid  of  any  meritorious  object,  unless  it  be  to  protect  those 
suffering  from  that  awful  affliction  of  insanity  or  mental  in- 
competency to  make  a  will.  It  could  only  be  justified  on  the 
presumption  that  if  not  insane  or  otherwise  incompetent  the 
testator  would  change  the  will,  or  at  least  the  assumption 
that  he  might  have  desired  to  do  so. 

Statutes  which  are  retroactive  in  their  effect  are  not 
favored,  even  if  they  do  not  conflict  with  vested  or  other 
rights  guaranteed  by  the  Constitution.  They  strike  from 
behind,  and  not  in  the  face,  where  they  can  be  provided  for 
or  against.  Some  of  them  are  exceedingly  dangerous,  as 
they  are  sometimes  passed  to  reach  particular  cases  which 
are  not  disclosed  to  the  Legislature.  When  a  statute  is  sus- 
ceptible of  a  construction  which  will  make  it  prospective, 
rather  than  retroactive,  especially  if  by  the  latter  manifest 
injury  may  be  done,  it  is  the  duty  of  the  Court  to  construe 
it  to  be  prospective,  and  it  should  not  be  held  to  be  retro- 
active unless  its  terms  are  such  as  to  make  that  construction 
imperative.  If  the  testators  are  given  an  oppurtunity  to 
provide  for  such  contingencies,  it  may  possibly  be  well  to 
have  such  a  change  in  the  statute  law,  at  any  rate  that  was 
for  the  Legislature  and  not  for  us  to  determine,  but  in  order 
to  justify  us  in  holding  that  the  Legislature  intended  by  this 
provision  to  make  it  applicable  to  those  already  insane,  or 
otherwise  incompetent  to  change  their  wills,  its  terms  must 
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be  such  as  to  prevent  us  from  escaping  that  conclusion. 
Otherwise  we  must  impute  to  the  Legislature  the  intention 
of  saying  that,  although  it  is  apparent  that  this  testatrix  and 
others  similarly  situated  intended  to  die  testate,  and  not 
intestate,  and  to  leave  their  properties  to  the  devisees  and 
legatees  named,  and  in  case  they  predeceased  the  testators 
then  to  those  who  imder  the  laws  of  Maryland  are  entitled 
to  take  them,  inasmuch  as  they  are  now  insane  or  incompe- 
tent to  change  their  wills,  we,  the  members  of  the  Legisla- 
ture, will  change  them,  will  cause  them  to  die  intestate,  as 
to  all  devises,  legacies  and  bequests  left  by  them  to  devisees 
and  legatees  who  predeceased  them,  and  will  consequently 
divert  their  estates  from  those  they  presumably  intended  to 
enjoy  them  to  those  intended  to  be  excluded. 

Let  us  then  consider  the  proviso.  In  the  first  place,  if 
the  Legislature  had  intended  it  to  apply  to  the  will  of  a 
person  who  had  already  become  insane  or  incompetent  it 
was  so  easy  to  say  so  in  unmistakable  language,  that  the 
omission  to  do  so,  is  of  itself  a  strong  presumption  against 
such  a  construction.  It  could  then  have  said  where  the 
testator,  after  the  execution  of  the  will  and  before  the  death 
of  such  devisee  or  legatee,  "has  or  shall  become  insane  or 
otherwise  incompetent,"  etc.  That  would  in  plain  terms 
have  applied  to  cases  where  the  testators  had  already  become 
insane  when  the  Act  was  passed  and  to  those  who  became 
so  in  the  future,  but  it  used  a  term  which  "in  its  common 
and  ordinary  u^age,  unless  accompanied  by  qualifying  words 
which  show  a  contrary  intent,  always  refers  to  the  future," 
35  Cyc.  1451,  or  as  said  in  25  A.  &  E.  Ency  of  Law,  635, 
**The  word  'shalP  in  its  common  and  ordinary  usage,  unless 
affected  by  qualifying  words,  refers  to  the  future."  It  is 
true  it  is  said  in  both  of  those  authorities  that  it  is  often 
used  in  remedial  statutes  in  a  general  sense,  including  both 
past  and  future,  and  should  be  so  considered  when  a  more 
restricted  interpretation  is  not  required,  but  in  this  case  we 
think  the  more  restricted  interpretation  is  required  in  justice 
to  those  unfortunate  people  referred  to  in  the  proviso  and  in 
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justice  to  the  legislature  itself^  and  we  are  oonvinced  that 
the  common  and  ordinary  usage  of  the  term  should  be 
accepted. 

The  proviso  was  in  terms  only  made  applicable  to  the 
wills  of  persons  dying  after  the  passage  of  the  Act  It  may 
be  said  that  it  could  not  have  legally  applied  to  wills  of  per^ 
sons  who  died  before  the  passage  of  the  Act^  because  those 
taking  under  them  then  had  vested  rights  which  could  not 
be  disturbed.  That  may  be  true,  but  the  fact  is  that  the 
Act  is  only  applicable  to  wills  of  persons  dying  after  its 
passage,  and  why  should  it  not  be  held  that  the  term  ^^shall 
become''  has  its  common  and  ordinary  meaning,  and  refers 
only  to  cases  where  the  decisee  or  legatee  became  insane  after 
the  passage  of  the  Act?  There  are  many  reasoiis  why  it 
should  be — one  of  the  most  important  of  which  is  that  some 
notice  of  this  most  radical  change  in  the  law  could  Hius  be 
given  to  testators,  so  that  they  could  take  steps  to  meet  the 
changa  But  if  this  testatrix  was  before  March  31st,  1910, 
the  date  of  the  passage  of  the  Act,  insane  or  incompetent 
to  change  her  will,  and  this  proviso  applies  to  her  vdU, 
then  it  was  simply  condemned  as  no  will  as  to  this  bequest, 
although  it  was  made  when  she  was  perfectly  competent  to 
make  it,  ajid  presumably  with  reference  to  the  statute  which 
had  then  been  in  force  for  eighty-seven  years. 

The  proviso  makes  no  provision  for  a  case  where  the 
testator  becomes  insane  or  incompetent  after  the  death  of 
the  devisee  or  legatee,  and  that  was  doubtless  because  he  was 
supposed  to  have  some  opportunity  to  change  his  will  if  he 
desired  to  do  so.  Yet  if  the  proviso  does  apply  to  the  vnll 
of  one  who  became  insane  or  incompetent  before  the  passage 
of  the  Act,  the  Legislature  of  Maryland  deliberately  pur- 
sued the  usual  and  unfavored  course  and  reached  back  to 
strike  down  a  will  which,  until  it  passed  the  Act  of  1910, 
was  as  valid  in  reference  to  the  devise  in  question  as  to  any 
other  devise  or  bequest  in  it,  and  of  course  without  giving 
the  testatri^  and  others  similarly  situated  any  opportunity 
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to  confirm  what  they  had  lawfully  done  or  to  alter  their 
wills,  if  they  so  desired. 

So  without  prolonging  the  discussion  of  this  branch  of  the 
case  we  are  of  opinion  that  the  proviso  was  not  intended  to 
apply  to  a  case  where  the  testator  became  insane  or  incom- 
petent before  the  passage  of  the  Act  We  have  more  doubt 
as  to  whether  the  judge  of  the  lower  Court  ought  not  to 
have  gone  further,  and  have  held  that  it  was  only  intended 
that  the  proviso  should  apply  to  wills  made  after  the  passage 
of  the  Act  than  we  have  as  to  the  correctness  of  his  con- 
clusion that  it  does  not  apply  when  the  testator  becomes 
insane  or  otherwise  incompetent  after  the  passage  of  the 
Act,  but  we  will  not  pass  on  that  question. 

3.  There  can  be  no  doubt  under  our  decisions  that  the 
l^acy  to  Hollins  McKim  passed  to  those  entitled  to  it  free 
from  all  indebtedness  there  may  have  been  due  from  him 
to  the  testatrix.  G^lenn  v.  Belt,  7  G.  &  J.  367 ;  Wallace  v. 
Du  Bois,  65  Md.  161;  Vogel  v.  Tumi,  110  Md.  19Q. 

4.  In  our  judgment  the  evidence  in  the  case  shows  that 
S.  Sterett  McKim  was  a  partner  in  fact  in  the  firm  of 
McKim  &  Company.  In  answer  to  the  question,  *^ill  you 
state  your  connection  with  the  firm  of  McKim  &  Company  ?" 
he  replied,  "My  connection  was  that  in  certain  respects  as 
a  partner — as  a  member  of  the  firm."  He  was  first  employed 
in  1884  by  Hollins  McKim  who  conducted  the  business  of 
the  firm  and  in  1886  there  was  a  change  in  the  arrangements. 
When  asked  what  that  change  was,  he  replied,  "The  change 
was  that  I  should  be  known  as  a  member  of  the  firm."  That 
continued  until  the  time  of  the  receivership.  He  said  he 
was  held  out  to  the  piiblic  as  a  member  of  the  firm;  that 
his  duties  were  more  in  attending  to  the  business  on  the 
local  stock  exchange,  which  he  attended  to.  He  and  Hollins 
McKim  were  both  members  of  the  stock  exchange  and  their 
seats  were  paid  for  by  the  firm ;  he  was  known  generally  as 
a  member  of  the  firm  and  was  so  held  out;  he  and  Hollins 
McKim  wore  the  only  persons  authorized  to  sign  the  firm 
name  to  checks  and  drafts.     The  agreement  with  Hollins 
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McKim  was  that  he  (Sterott  McElim)  was  to  receive  a 
certain  guaranteed  salary  of  $2,400  a  year,  and  if  the  profits 
exceeded  $24,000  a  year  he  was  to  receive  one-tenth  of  the 
net  profits.  A  receiver  was  appointed  on  July  1st,  1907, 
on  a  bill  filed  by  him  and  a  creditor  of  Ihe  firm.  In  the 
bill  it  was  allied:  "That  your  orator,  S.  Sterett  McKim, 
while  a  member  of  said  firm  and  contributing  his  services 
to  the  business,  has  never  contributed  or  agreed  to  con- 
tribute any  capital  thereto" ;  "That  your  orator,  S.  Sterett 
McKim,  desires  to  have  the  partnership  affairs  wound  up 
and  his  liabilities,  if  any  such  there  are,  determined,"  and 
one  of  the  prayers  of  the  biU  was,  "That  the  partnership  of 
HoUins  McKim  and  S.  Sterett  McKim,  trading  as  McKim 
&  Company,  he  dissolved."  S.  Steprett  McKim  swoi*e  to  that 
bill.  Hollins  McKim  admitted  the  matters  and  facts  set 
forth  in  it  and  a  receiver  was  appointed  the  same  day.  The 
order  of  Court  directed  the  receiver  to  take  charge  and 
possession  of  the  assets  of  every  nature  whatsoever  belong- 
ing to  the  firm  of  Hollins  McKim  or  S.  Sterett  McKim  and 
they  were  ordered  to  so  deliver  them  1o  the  receiver.  Sub- 
sequently S.  Sterett  McKim  did  turn  over  to  the  receiver  cer- 
tain policies  of  insurance  on  his  life  and  the  amount  real- 
ized was  distributed  to  the  creditors.  Other  facts  might  be 
referred  to,  but  it  is  sufficient  to  say,  that  under  those  proven 
and  under  the  decisions  of  this  Court,  we  can  have  no  doubt 
that  he  was  a  partner  of  Hollins  McKim,  and  as  such  liable 
for  the  firm  debts. 

5.  It  became  necessary  therefore  for  us  to  determine 
whether  the  Statute  of  Limitations  bars  the  claim  of  the 
executors  against  him.  As  the  firm  went  into  the  hands 
of  the  receiver  July  Ist,  1907,  and  this  biU  was  not  filed 
until  January  5,  1912,  the  claim  of  Mrs.  Sterett,  who  was 
a  depositor  with  the  firm  of  the  amount  of  $12,587.76  is 
barred  unless  it  has  been  acknowledged  by  Mr.  McKim 
within  three  years  in  such  way  as  to  remove  the  bar.  Sev- 
eral payments  have  been  made  by  the  receiver  to  Mrs. 
Sterett  and  those  representing  her — ^leaving  a  balance  due 
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according  to  the  allegations  of  the  bill  of  $10,146.94,  as  of 
September  10,  1911.  The  executors  claim  that  they  are 
entitled  to  apply  the  bequest  of  Mrs.  Sterett  to  the  payment 
of  that  claim  as  far  as  necessary  to  pay  it.  That  will  be 
considered  later,  but  the  real  question  now  under  consider- 
ation is  whether  a  paper  given  by  Mr.  McKim  to  the 
receiver  removes  the  bar  of  the  statute.  It  is  as  follows: 
"T  hereby  authorize  Charles  Mojris  Howard,  receiver  in 
this  case,  to  distribute  to  the  creditors  of  McKim  and  Com- 
pany any  and  all  sums  heretofore  or  hereafter  paid  by  me 
to  said  receiver,  and  any  and  all  sums  heretofore  or  here- 
after received  by  the  receiver  on  my  accoimt  and  especially 
the  amounts  collected  by  said  receiver  on  my  life  insurance 
policies  in  the  Aetna  Life  Insurance  Company  and  the 
N'orthwestem  Life  Insurance  Company.  Witness  my  hand 
and  seal  this  16th  day  of  Jime,  1911.'^ 

Before  that  was  given  the  creditors  of  McKim  &  Company 
and  the  amounts  due  them  had  been  definitely  ascertained, 
several  audits  had  been  stated  and  distributions  made  in  the 
case  to  which  Mr.  McKim  was  a  party.  Amongst  the  debts 
proven  and  allowed  was  the  one  due  Mrs.  Sterett.  In  this 
State  an  express  promise  to  pay  is  not  necessary  in  order  to 
remove  a  debt  from  the  bar  of  the  statute,  but  "The  acknowl- 
edgment of  a  subsisting  debt,  imaccompanied  with  any  suffi- 
cient cause  for  not  paying  it,  will  remove  the  bar  of  the 
statute.  This  was  laid  down  in  the  case  of  Oliver  v.  Oray, 
1  H.  &  G.  204,  and  is  fortified  by  other  decisions."  QUI  v. 
Donovan,  96  Md.  523.  In  Brantly's  notes  to  Oliver  v.  Gray, 
which  is  the  leading  case  in  this  State  on  the  subject,  many 
cases  decided  prior  to  that  note  are  cited.  Of  those  since 
decided  we  will  only  cite  Shipley  v.  Shilling,  66  Md.  558; 
Babylon  v.  Duttera,  89  Md.  444 ;  Beeler  v.  Clarke,  90  Md. 
221.  What  was  said  in  Shipley  v.  Shilling,  and  approved 
in  Houck  v.  Houck,  112  Md.  122,  will  show  that  this  paper 
signed  by  Mr.  McKim,  was  sufficiently  definite  to  remove  the 
bar.  There  can  be  no  doubt  that  in  this  case  Mrs.  Sterett 
was  a  creditor  of  the  firm  and  Mr.  McKim  knew  of  the  in- 
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debtedness  to  her.  We  are  of  opinion  that  the  acknowledg- 
ment did  remove  the  bar  of  the  statute. 

6.  It  was  said  in  Armiger  v.  Reitz,  91  Md.  342 :  "That  it 
is  the  right  and  duty  of  an  executor  or  administrator  to  re- 
tain from  the  share  of  a  distributee  or  the  interest  of  a  legatee 
in  the  personal  estate^  the  amount  due  by  the  latter  to  the 
decedent,  was  declared  to  have  been  for  many  years  the 
settled  law  in  Maryland  in  the  case  of  Oosnell,  Trustee,  v. 
Flack,  76  Md.  426.'*  See  also  Hoffman  v.  Armstrong,  90 
Md.  123,  and  Hoffman  v.  Hoffman,  88  Md.  60. 

It  does  seem  to  be  peculiarly  unfortunate  that  Mr.  Sterett 
McKim  should  thus  be  deprived  of  what  the  testatrix  left 
him,  while  what  she  left  Mr.  Hollins  McKim,  who  was  the 
active  member  of  the  firm  of  McEam  and  Company,  is  not 
liable  for  its  debts  but  under  the  facts  proven,  and  the  laws 
applicable  to  those  facts,  it  is  not  within  the  power  of  the 
Court  to  relieve  him.  His  conduct  in  connection  with  this 
case,  as  shown  by  the  record,  has  been  most  commendable, 
and  his  testimony  was  frank  and  fair,  and  if  the  parties  who 
get  the  money  of  this  old  lady,  who  made  special  mention  of 
this  namesake  of  her  husband,  arrange  in  some  way  to  relieve 
him  from  at  least  part  of  the  claim,  they  will  doubtless  to 
that  extent  carry  out  the  wishes  of  their  benefactress  and  not 
do  more  than  is  just 

We  have  not  attempted  to  cite  many  of  the  numerous  cases 
referred  to  by  the  respective  solicitors,  but  we  have  not  over- 
looked them  or  failed  to  consider  them.  It  follows  from 
what  we  have  said  that  the  decree  appealed  from  must  be 
aflSrmed,  but  we  will  direct  the  costs  of  the  three  appeals  to 
be  paid  out  of  the  estate  of  the  testatrix. 

Decree  affirmed,  the  costs  in  the  three  ap- 
peals to  be  paid  out  of  the  estate  of  the 
testatrix. 
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ERNEST  CONRADES  et  al.  vs.  GEORGE  E.  F. 

HELLER  ET  ALS.,   EXECUTOES. 

Answer  of  Witness:  to  exclude — ,  not  reversible  error,  when  evi- 
dence is  otherwise  allowed.     Contradiction  of  witnesses: 
foundation  to  be  laid.    Caveats  to  wills :  trial  of  issues; 
mil  as  evidence;  testamentary  capacity;  prayers. 
Changing  of  wills:  mere  intent;  insufficient.  . 
Witnesses  to  wills:  interest; 
undue  influence. 

The  fact  that  a  witness  was  not  permitted  to  answer  certain 
questions,  can  not  present  reversible  error,  when  the  same 
facts  were  put  in  evidence  by  other  testimony.  p.  451 

Questions  intended  to  lay  a  foundation  to  contradict  a  witness 
by  showing  that  he  had  made  different  statements  at  other 
times,  should  include  the  time,  the  place  where,  and  the  per- 
sons to  whom  the  alleged  contradictory  statements  were  made. 

p.  451 

On  the  trial  of  issues  as  to  the  valid  execution  of  a  will,  the 
instniment  itself  may  be  offered  in  evidence  and  read  to  the 
jury.  p.  452 

At  a  trial  of  issues  on  the  caveat  to  a  will,  where  there  was  no 
evidence  as  to  the  want  of  capacity,  a  prayer  instructing  the 
jury  that  there  is  no  evidence  which  cotdd  fairly  be  made  in 
any  way  to  show  that  the  testator  did  not  have  testamentary 
capacity  according  to  the  standard  fixed  by  law  of  the  State, 
is  correct.  p.  453 

A  mere  intent  to  change  a  wdll  is  not  sufficient  to  operate  as  a 
change.  p.  454 
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If  a  lestator  understands  the  eflFect  of  the  instrument  as  a 
whole,  it  is  not  material  that  he  did  not  understand  the  meati- 
ing  of  all  of  its  technical  terms.  p.  456 

The  fact  that  an  attesting  witness  is  also  a  legatee  imder  the 
will  does  not  affect  his  competency,  nor  does  the  fact  that  he 
is  a  member  of  the  church  to  which  the  testator  devised  her 
property.  pp.  456-457 

The  mere  fact  that  the  bulk  of  the  testator's  property  is 
bequeathed  to  the  church  to  which  she  and  two  of  the  attest- 
ing witnesses  belonged  is  no  evidence  of  imdue  influence.. 

p.  457 

For  the  proper  execution  of  a  will  it  is  sufficient  to  prove  that 
two  or  more  witnesses  signed  the  wiU  in  the  presence  of  the 
testator,  and  it  need  not  be  subscribed  by  the  testator  in  the 
presence  of  witnesses.  p.  459 

It  is  not  necesisary  to  the  valid  execution  of  a  will  that  the 
testator  should  ask  the  witnesses  to  sign ;  it  is  sufficient  if  he, 
by  word,  act,  sign  or  conduct,  makes  it  certain  that  he  intends 
the  paper  to  be  his  will  and  desires  the  witnesses  to  sign  it. 

p.  461 

A  Circuit  Court  has  no  authority  to  enter  judgment  on  a  ver- 
dict rendered  on  issues  sent  it  from  the  Orphans'  Court. 

p.  462 

Where  appeals  are  taken  from  judgments  of  a  Circuit  Court 
on  issues  from  the  Orphans'  Court,  the  Court  of  Appeals 
does  not  enter  costs  whether  the  judgment  is  reversed  or 
affirmed ;  costs  are  left  to  the  Orphans'  Court.  p.  462 

If  a  judgment  for  costs  in  such  a  case  were  entered  by  the 
Circuit  Court,  it  would  be  ground  for  a  reversal,  in  order 
that  such  judgment  might  be  gotten  rid  of.  p.  462 

Decided  January  17th,  1913. 

Appeal  from  the   Circuit  Court  for  Baltimore   County 
(Duncan,  J.). 
VOL.  119  29 
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The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  ai^ed  before  Boyd,  C.  J.,  Bubke, 
Thomas,  Pattison  and  Stockbridge,  J  J. 

AUan  C.  Oridwood  and  Elmer  J.  Cook  (with  whom  was 
John  H.  Dumler  on  the  brief),  for  the  appellants. 

Daniel  R.  Randall  and  Robert  Moss,  for  the  appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  what  is  called  a  judgment  on  veiv 
diets  on  five  issues  sent  from  the  Orphans'  Court  of  Anne 
Arundel  County  to  the  Circuit  Court  for  that  county  in 
reference  to  the  will  of  Louise  Kruger,  but  we  assume  it  was 
intended  to  be  from  the  rulings  of  the  Court  at  the  trial  of 
those  issues.  The  case  was  tried  in  the  Circuit  Court  for 
Baltimore  County,  to  which  it  had  been  removed.  The  issues 
were  as  follows:  *  • 

(1)  Was  the  will  of  Louise  Kruger,  late  of  Anne  Arundel 
County,  executed  by  her  according  to  the  laws  of  the  State 
of  Maryland  relating  to  the  execution  of  wills  ? 

(2)  Was  the  will  of  Louise  Kruger  executed  by  said 
Louise  Kruger  when  she  was  of  sound  and  disposing  mind 
and  capable  of  executing  a  valid  deed  or  contract? 

(3)  At  the  time  of  the  execution  of  the  will  by  Louise 
Kruger,  did  she  know  the  contents  of  her  will  ? 

(4)  Was  the  execution  of  the  will  of  Louise  Kruger  pro- 
cured by  undue  influence  exercised  and  practised  upon  her 
and  constraining  her  free  will  and  agency  in  the  premises  ? 

(5)  Was  the  will  of  said  Louise  Kruger  procured  by  fraud 
practiced  upon  her  ? 

At  the  trial  five  prayers  were  offered  by  the  defendants, 
the  executors  named  in  the  will,  and  all  of  them  were 
granted.  They  instructed  the  jury  to  find  for  the  defend- 
ants on  the  respective  issues,  and  their  answers  were  accord- 
ingly "Yes**  on  the  first,  second  and  third  issues,  and  "No" 
on  the  fourth  and  fifth.     There  were  ten  bills  of  exception 
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on  rulings  as  to  the  admissibility  of  evidence  and  the  eleventh 
includied  the  rulings  on  the  defendants'  five  prayers. 

The  caveatees,  in  order  to  prove  the  will,  first  called  a 
deputy  register  of  wills  to  produce  the  will  which  he  said 
was  left  at  the  office  on  January  2nd,  1912,  by  the  execu- 
tors. Frederick  Seebom,  one  of  the  executors,  and  also 
the  draftsman  of  and  a  witness  to  the  will,  was  next  called. 
On  cross-examination  he  said  he  wrote  the  will  Monday 
afternoon,  and  it  was  signed  Wednesday.  He  was  asked, 
"Did  you  write  the  attestation  clause  out  of  your  head, 
without  having  anything  to  copy  it  from  V^  and  the  question 
was  objected  to  and  the  objection  sustained.  He  was  then 
asked,  "Did  you  write  the  attestation  clause !''  That  was 
objected  to  and  the  objection  sustained.  The  latter  ruling  con- 
stitutes the  first  exception.  That  question  was  wholly  irrele- 
vant and  immaterial.  The  attestation  clause  was  the  usual  one 
found  in  books  of  forms,  but  if  an  answer  to  the  question 
could  have  been  of  any  possible  advantage  to  the  caveators 
they  obtained  it  in  the  answers  to  the  next  two  questions, 
which  were  as  follows:  "Q.  Did  you  say  in  your  examina- 
tion in  chief  that  you  wrote  the  attestation  clause  to  the 
will?  A.  I  wrote  the  testimony  for  the  witnesses.  Q. 
What  do  you  mean  by  that?  A.  What  is  written  there, 
what  the  witnesses  signed,  I  mean  this;  I  wrote  that" 

The  other  two  witnesses  to  the  will  were  then  called  and 
George  Bontz  (or  Bunce,  as  his  name  is  signed  to  the  attes- 
tation clause)  was  asked,  "IN'ow,  as  a  matter  of  fact,  Mr. 
Bontz,  have  you  not  made  statements  that  this  paper  was 
executed  before  you  got  there  ?"  That  question  is  included 
in  the  second  bill  of  exceptions  and  was  clearly  objection- 
able. If  it  was  intended  to  lay  a  foundation  to  contradict 
the  witness,  the  time,  place  and  persons  to  whom  the  alleged 
contradictory  statements  were  made  should  have  been 
included  in  the  question.  B.  &  0.  R.  R,  Co,  v.  Welch, 
114  Md.  544;  2  Poe,  sec.  280;  Peterson  v.  State,  Sf^  Md. 
194.  That  is  required  in  justice  to  witnesses  and  there  is 
every  reason  why  the  rule  should  be  strictly  enforced  when 
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an  old  man  nearly  eighty  years  of  age,  as  this  witness  was, 
was  being  examined.  The  will  was  executed  over  seven 
years  before  he  was  examined  and  this  question  would  have 
covered  that  period.  The  same  witness  was  then  asked, 
*'Have  you  ever  made  any  statements  that  at  the  time  this 
will  was  drawn  Mr.  Seebom  or  Mr.  Schultz  was  running 
the  affair?"  E^ardless  of  other  objections,  what  we  have 
said  above  is  applicable  to  this  question,  which  is  in  the 
third  bill  of  exceptions.  The  question  in  the  fourth  bill 
of  exceptions  is  in  somewhat  better  form,  as  it  was  "Didn't 
you  tell  me,  Mr.  Bontz,  that  this  paper  was  signed  before 
you  got  there  ?''  but  it  does  not  refer  to  time,  place  or  any 
attendant  circimistances  connected  with  the  statement.  The 
ruling  on  this  question  was  proper,  and  it  would  be^  well  if 
trial  courts  enforced  the  well-known  practice  on  that  subject 
more  strictly  than  they  sometimes  do.  There  could  be  no 
valid  objection  to  offering  the  will  in  evidence  and  reading 
it  to  the  jury,  as  was  done,  as  is  shown  by  the  fifth  bill  of 
exceptions.  The  caveateee,  as  is  the  practice,  had  called  the 
subscribing  witnesses  and  had  made  out  what  was  at  least  a 
prima  facie  case  as  to  the  execution  of  the  will,  before  offer- 
ing it.  The  caveators  were  then  to  proceed  with  their  testi- 
mony, and  unless  the  jurors  had  the  will  before  them  some 
of  the  testimony  likely  to  be  offered  might  have  been  mean- 
ingless and  some  of  it  could  not  have  been  properly  applied. 
The  testimony  offered  in  the  sixth  bill  of  exceptions  was 
clearly  inadmissible.  The  caveators  read  a  clause  from  the 
will  to  Mrs.  Zopf,  who  was  on  the  stand  in  behalf  of  her- 
self and  the  other  caveators,  and  she  was  asked,  *What  does 
that  mean,  do  you  know?"  The  Court  properly  sustained 
the  objection  to  it  The  seventh  was  equally  objectionable. 
The  Court  declined  to  admit  a  certified  copy  of  a  mortgage 
given  by  a  sister-in-law  of  Mr.  Seebom  to  Mrs.  Kruger 
dated  the  29th  of  April,  1905.  What  relevancy  that  could 
have  to  the  case  we  confess  our  inability  to  see — especially 
as  Mr.  Seebom  had  in  effect  testified,  when  called  as  a 
witness  by  the  caveators,  that  he  did  not  know  anything 
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about  the  mortgage.  As  tbe  brief  of  the  appellanta  made  no 
reference  to  the  eighth,  ninth  and  tenth  exceptions,  we 
assume  they  are  not  pressed^  but  at  any  rate  the  rulings  in 
them  were  correct 

This  brings  us  to  the  rulings  on  the  prayers.  We  will 
consider  the  second,  third,  fourth  and  fifth  before  the  first. 
The  second  is  applicable  to  the  second  issua— the  testament- 
ary capacity  of  the  testatrix.  It  instructed  the  jury  to  find 
for  the  defendants,  and  to  answer  "Yes".  There  was  no 
evidence  which  can  be  fairly  said  to  have  in  any  way  tended 
to  show  that  she  did  not  have  such  testamentary  capacity 
as  is  required  by  the  standard  fixed  by  the  law  of  this 
State  and  it  is  unnecessary  to  discuss  the  subject. 

The  third  prayer  instructed  the  jury  that  by  the  uncontra- 
dicted evidence  in  the  case,  the  contents  of  the  paper  writing 
of  January  18th,  1905,  "were  read  to  her  and  known  to  her 
at  the  time  of  the  execution  thereof  and  that  therefore  their 
verdict  must  be  for  the  defendants  on  the  third  issue  and 
their  answer  thereto  *Yes\"  It  seems  to  us  that  this  prayer 
was  likewise  properly  granted.  We  will  refer  to  the  only 
evidence  in  the  case  that  could  be  said  to  suggest  that  the 
testatrix  might  not  have  known  the  contents  of  her  will.  A 
nephew,  August  E.  Michaels,  said  that  on  the  8th  of  October, 
1911,  his  aunt  "told  me  for  us  boys  to  come  down  as  soon  as 
possible,  that  she  had  a  watch  she  wanted  to  give  me,  so  she 
would  know  where  it  went  to,"  and  when  asked  whether  she 
said  anything  else,  he  replied,  "Yes,  sir;  she  said,  never 
mind,  you  boys  and  the  rest  of  you  will  be  looked  after  in  my 
will."  But  that  was  just  a  little  over  two  months  before  her 
death  and  nearly  seven  years  after  the  will  was  executed. 
The  issue  was  not  whether  she  then  understood  the  contents 
of  her  will,  but  whether  she  did  so  at  the  time  of  the  execu- 
tion of  the  will.  She  did  in  fact  by  her  will  leave  to  Henry 
Michaels,  a  brother  of  that  witness,  and  in  case  he  did  not 
survive  her  to  Charles  Michaels,  another  brother,  the  sum  of 
$300.00.  The  witness  did  not  go  to  Annapolis  before  his 
aunt's  death,  and  he  never  got  the  watch.     It  may  be  that 
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she  wanted  to  give  August  the  watch  because  she  had  made 
some  provision  for  his  brothers,  or  she  may  have  intended  to 
change  her  will,  but  was  paralyzed,  which  resulted  in  her 
death  a  few  days  after  she  was  stricken.  At  any  rate  she 
did  not  change  her  will  and,  of  course,  even  if  she  actually 
intended  to  do  so  such  intention  could  not  affect  the  one  she 
had  executed.  Another  witness,  Mrs.  Mary  Hilbert,  a  sister 
of  the  testatrix,  said  that  about  ten  years  ago  the  testatrix 
went  to  California  and  on  her  return  said  "She  had  a  very 
good  time  while  she  was  there,  they  were  so  kind  and  good 
to  her,  that  this  nephew  at  her  death  would  be  remembered, 
that  she  would  remember  him  in  her  will,  so  the  same  to  me 
and  my  family."  That  nephew  was  George  Conrades  of 
California.  That  was  three  years  before  she  made  her  will, 
and  during  that  time  she  may  have  had  various  reasons  for 
dianging  her  mind,  but  there  is  not  a  particle  of  evidence  in 
the  record  to  show  that  she  supposed  she  had  made  a  will  in 
accordance  with  that  statement.  If  she  had  thought  she 
had  made  a  will  by  which  she  left  her  estate  to  her  relatives, 
she  would  likely  have  told  some  of  them  that  she  had  donf> 
so.  It  would  be  exceedingly  dangerous  to  permit  a  jury  to 
set  aside  a  will  on  the  ground  that  the  testator  did  not  know 
its  contents  on  such  testimony  as  the  above  if  that  stood 
alone. 

But  it  is  said  that  there  was  testimony  to  show  that  the 
testatrix  could  not  read  English  in  writing,  although  it  was 
also  shown  that  she  did  read  newspapers  printed  in  English 
and  did  speak  that  language,  but  not  as  well  as  she  did 
German.  That  might  of  course  affect  her  knowledge  of  the 
contents  of  the  will  if  she  depended  alone  upon  reading  it 
herself,  but  the  testimony  of  Mr.  Seebom  is  positive  and  im- 
contradicted.  He  not  only  swore  that  he  read  the  will  over 
to  her  after  it  was  written,  but  that  she  directed  him  as  to 
each  clause.  He  said  he  wrote  the  introductory  part  of  the 
will  and  read  that  to  her.  She  said  that  was  all  right,  and 
then  gave  him  the  parties  mentioned  in  the  will.  He  then 
wrote  and  read  to  her  the  clause  about  the  real  estate  and 
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asked  her  if  it  was  right,  and  she  said  it  was;  that  when 
she  gave  him  the  name  of  Michaels  he  did  not  know  how  it 
was  spelled  and  she  spelled  it  for  him.  His  testimony  is 
then  as  follows:  "Q.  Go  ahead?  A.  Well,  when  we  came 
down  as  far  as  the  church,  I  wasnH  through  with  the  testa- 
ment yet,  and  she  said  the  rest  should  go  to  the  Grerman 
Lutheran  Church.  I  said,  wait  a  moment,  I  am  not  through 
with  this.  I  read  it  over  from  the  beginning,  and  then  asked 
her  about  the  rest,  if  there  was  any  particular  sum  she 
wanted  to  fix,  and  she  said  I  don't  want  to  put  any  certain 
sums  there,  she  told  me  that  in  Grerman^  she  said  if  she  should 
live  very  long,  and  then  have  a  funeral  and  her  grave  fixed 
nice  that  there  wouldn't  be  much  left,  and  she  directed  me 
to  write  it  that  way.  Q.  Did  you  read  it  to  her  ?  A.  Yes, 
sir;  after  I  was  through  I  read  it  to  her  and  said  Mrs. 
Kruger,  is  that  all,  and  she  told  me  that  was  all,  and  left  it 
there" — ^meaning  that  he  left  the  will  at  her  house. 

This  witness  was  called  by  the  plaintiffs,  and  was  their 
witness,  although  he  was,  it  is  true,  one  of  the  defendants. 
Their  counsel  read  the  portion  of  the  will  authorizing  the 
sale  of  the  real  estate  and  asked  him  if  he  explained  that  to 
Mrs.  Kruger  before  she  signed  the  will,  and  he  said  he  did. 
It  is  claimed,  however,  that  he  so  contradicted  himself  that 
the  jury  should  have  been  permitted  to  pass  on  his  evidence, 
but  outside  of  some  statements  which  were  apparently  the 
result  of  his  not  understanding  the  questions,  or  his  inability 
to  express  himself  as  clearly  as  a  better  educated  person 
might  have  done,  his  evidence  is  remarkably  clear  and  was 
apparently  free  from  bias.  He  said  in  some  places  that  she 
"dictated''  the  clauses  being  spoken  of,  but  he  very  frankly 
corrected  that  and  said,  "she  directed  me,  I  should  have 
said."  He  left  the  will  with  her  from  Monday  until  Wed- 
nesday, and  even  if  she  could  not  read  it  in  English  (al- 
though he  said  she  told  him  to  write  it  so  she  could  under- 
stand it),  she  had  every  opportunity  to  consult  some  of  her 
German  or  other  friends.     He  had  not  written  the  attesta- 
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tion  clause  when  he  left  the  will  with  her,  and  on  Wednesday 
morning  she  asked  him  if  he  was  ready  to  finish  '^  the  testa- 
ment/' aa  he  called  it,  and  he  told  her  he  would  come  to  her 
house  at  one  o'clock.  He  said  he  asked  her  before  he  went 
for  the  witnesses,  "if  that  was  all  she  had  to  say  in  it,  if  it 
was  right  and  she  said  that  was  all,  you  write  it  up  for  the  . 
witnesses,  then  I  wrote  for  the  witnesses  that  day" — refer- 
ring  to  the  attestation  clause. 

The  scrivener  used  a  book  of  forms  and  it  is  possible  that 
some  expressions  in  the  will  taken  from  that  book  might  not 
have  been  understood  by  the  testatrix  or  by  the  scrivener. 
But  there  is  nothing  which  could  have  misled  her  as  to  the 
disposition  of  her  estate.  In  speaking  of  the  knowledge  of 
a  testatrix  of  the  contents  of  her  will  in  question  Chief 
Judge  Babtol  said  in  Munnikhuysen  v.  Magraw,  35  Mi 
280:  "If  she  knew  and  understood  what  the  actual  contents 
of  the  will  were,  that  would  be  sufficient,  although  in  point 
of  fact  she  may  have  had  some  erroneous  opinions  with  re- 
gard to  their  legal  eflFect  and  operation."  That  is  repeated  in 
40  Cyc.  1100,  referring  to  that  case,  and  the  author  adds, 
"and  if  he  understands  the  effect  of  the  instrument  as  a  whole 
it  is  not  material  that  he  did  not  understand  the  meaning  of 
all  the  technical  terms  used  therein."  If  that  were  not  so, 
many  wills  would  be  invalid  on  this  ground — especially  those 
involving  intricate  trusts,  which  often  times  dispose  of  large 
estates  in  terms  which  give  judges  and  attorneys  trouble  in 
determining  their  meaning  and  legal  effect. 

It  was  also  urged  that  Mr.  Seebom  was  an  interested 
party.  There  can  be  no  doubt  that  he  was  a  competent 
witness  to  the  will,  as  the  case  of  Leitch  v.  Leitch,  114  ild. 
336,  and  others  in  this  State  settle  that  question,  and  to 
contend  that  because  he  was  a  member,  although  not  even 
an  officer  of  the  church  to  which  she  left  the  residue  of  her 
estate  (it  being  the  church  of  which  she  was  also  a  memter) 
his  evidence,  which  is  not  contradicted,  must  be  treated  as 
questionable,  is  placing  a  low  estimate  on  human  testimony. 
It  is  not  easv  to  understand  how  a  man  could  be  so  much 
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interested  in  a  church  that  he  would  not  cmly  perpetrate  a 
fraud  on  an  old  woman,  but  would  perjure  himself  for  its 
benefit  Such  a  man  is  not  likely  to  have  much  real  interest 
in  a  church,  and  would  have  been  more  likdy  to  have  taken 
care  of  himself  if  she  did  not  imderstand  the  contents  of 
the  wiU.  So  far  as  his  commissions  are  concerned,  it  mat- 
ters not  who  will  receive  the  estate — ^the  fact  that  the  church 
was  the  residuary  l^atee  certainly  could  not  have  increased 
his  commissions,  and  possibly,  if  he  had  much  interest  in 
it,  that  might  have  caused  him  to  accept  lower  conunis- 
sions  than  he  could  have  been  allowed.  Wq  are  of  the 
opinion  that  that  prayer  was  properly  granted. 

The  fourth  applies  to  the  issue  as  to  undue  influence. 
There  was  no  evidence  offered  to  show  imdue  influence. 
Surely  there  can  be  no  presumption  of  it  because  she  left 
the  bulk  of  her  estate  to  the  church  she  and  two  of  the 
witnesses  belonged  to.  Her  estate  was  probably  smaller 
when  hOT  will  was  written  than  it  was  when  she  died,  as 
one  of  the  caveators  said  her  husband  lost  everything  he 
had  and  the  testatrix  and  her  husband  borrowed  $200.00 
from  her  and  he  started  in  the  oyster  business.  She  said 
that  was  ten  years  ago  although  she  may  have  been  mistaken 
about  that  as  there  was  other  evidence  to  the  effect  that  he 
had  been  dead  for  twelve  years,  but  it  was  probably  not  a 
great  many  years  before  the  will  was  made.  However  that 
may  be,  the  testimony  of  Mr.  Seebom  quoted  above  shows 
that  she  said,  if  she  lived  very  long  there  would  not  be 
much  left  If  she  was  as  thrifty  as  many  of  her  nationality 
are  she  probably  accumulated  more  than  she  expected  to, 
but  if  she  left  a  larger  estate  than  she  contemplated,  that 
fact  could  not  affect  her  will.  She  could  if  she  had  seen 
proper  have  changed  it  and  possibly  intended  to  do  so. 
Some  of  the  testimony  we  have  referred  to  above  reflects  on 
this  issue,  but  we  will  not  further  discuss  it,  as  it  is  not 
sufficient  to  prove  undue  influence.  There  was  no  evidence 
to  show  fraud  and  hence  the  fifth  prayer  was  properly 
granted. 
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It  only  remains  to  consider  the  first.  The  reason  given 
in  it  was  undoubtedly  an  erroneous  statement  of  the  law — 
^^that  by  the  uncontradicted  evidence  in  this  case,  the  paper 
writing  dated  the  18th  day  of  January,  1905,  purporting 
to  be  the  last  will  and  testament  of  Louise  Kruger,  deceased, 
and  signed  by  the  said  Louise  Kruger  and  by  two  or  more 
competent  witnesses,  and  that  therefore  their  verdict  on  the 
first  issue  must  be  for  the  defendants,  and  their  answer 
thereto  'Yes'."  Sec.  323  of  Art.  93,  Code  of  1912,  pro- 
vides that  all  devises  and  bequests  "shall  be  in  writing  and 
signed  by  the.  party  devising  or  bequeathing  the  same,  or  by 
some  other  person  for  him,  in  his  presence  and  by  his  express 
direction,  and  shall  be  attested  and  subscribed  in  the  pres- 
ence  of  the  said  devisor  by  two  or  more  creditable  witnesses, 
or  else  they  shall  be  utterly  void  and  of  none  affect"  A 
comparison  of  the  prayer  with  the  statute  will  show  that  it 
does  not  meet  the  requirements  of  the  statute.  It  is  undoubt- 
edly not  suflScient  to  prove  that  two  or  more  competent  wit- 
nesses signed  the  will,  but  it  must  have  been  attested  and 
subscribed  in  the  presence  of  the  testatrix  by  two  or  more 
credible  witnesses. 

It  is,  to  say  the  least,  very  doubtful  whether  this  issue 
submits  the  question  of  the  attestation  of  the  witnesses  at  all. 
It  reads,  "Was  the  will  of  Louise  Kruger,  late  of  Anne 
Arundel  county,  executed  by  her  according  to  the  laws  of 
the  State  of  Maryland,  relating  to  the  execution  of  wiUs?" 
The  expression  "executed  by  her"  would  have  to  be  given 
a  very  broad  meaning  to  include  what  was  done  by  the 
witnesses.  In  Stirling  v.  Stirling,  64  Md.  138,  the  first 
issue  was :  "Was  the  paper  writing  *  *  *  executed  by  her,  or 
by  some  person  in  her  presence,  and  by  her  express  direction 
in  the  presence  of  three  or  four  credible  witnesses  as  and 
for  her  last  will  and  testament?"  The  plaintiffs  filed  a 
special  exception  to  a  prayer  of  the  defendant  in  reference 
to  that  issue,  because  it  did  not  require  the  jury  to  find 
that  the  subscribing  witnesses  signed  their  names  as  wit- 
nesses to  the  will  of  the  testatrix  either  at  her  request, 
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express  or  implied,  or  with  her  knowledga  The  Court 
through  Judge  Stone  said:  "But  no  such  question  can  be 
properly  raised  under  the  first  issue  in  this  casa  If  the 
plaintiffs  desired  to  present  that  point,  they  should  have  done 
so  by  an  appropriate  issua  Such  a  question  could  have 
been,  perhaps,  properly  raised  under  an  issue  like  the  first 
issue  in  Brewer  and  McColgan  v.  Barrett  et  ah,  58  Md. 
587."  The  Court  held  that  the  issue  was  an  immaterial  one 
because  the  law  did  not  require  the  testatrix  to  sign  in  the 
presence  of  witnesses  and  went  on  to  say  "Without  deciding 
the  question  so  raised  by  the  special  exception,  it  is  sufficient 
for  us  to  say  that  before  a  reversal  the  Court  must  be 
satisfied  that  there  was  error  in  the  instruction  and  that 
the  plaintiffs  were  thereby  injured.  As  we  consider  the  issue 
itself  an  immaterial  one,  and  as  the  question  sought  to  be 
raised  by  the  plaintiffs  can  not  be  properly  raised  imder 
such  an  issue  as  the  first,  we  must  affirm  the  rulings."  The 
issue  referred  to  in  58  Md.  587,  submitted  the  question  of 
the  testator  signing  the  will  and  also  whether  it  was 
"attested  and  subscribed  in  his  presence  by  three  or  four 
credible  witnesses,"  that  being  the  number  then  required. 
Under  that  decision  it  may  well  be  questioned  whether  the 
attestation  of  the  witnesses  to  this  will  can  properly  be  con- 
sidered under  this  issue. 

But  assuming  it  can  be,  there  can  be  no  difficulty  about 
the  proof  as  to  the  witnesses.  Mr.  Seebom  testified  that  he, 
Mr.  Bontz,  Mr.  Schultz  and  Mrs.  Kruger  were  all  present 
when  the  will  was  executed — ^when  Mrs.  Kruger  and  the  wit- 
nesses signed  it — and  that  she  requested  him  to  sign  it.  Mr. 
Schultz  testified  that  the  night  before  the  will  was  executed 
Mrs.  Kruger  asked  him  as  an  old  friend  to  sign  her  will  and 
told  him  to  be  at  her  house  the  next  morning  about  12  or 
1  o'clock.  He  said  Mrs.  Ejruger  and  Mr.  Seebom  were 
there  when  he  went  but  he  was  not  sure  about  Mr.  Bontz; 
that  he  saw  her  sign  the  will  and  he  saw  Mr.  Seebom  sign  it 
and  they  were  all  together  when  it  was  executed.  He  said 
as  it  was  so  long  ago  he  did  not  remember  whether  Mr. 
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Bontz  was  there.  On  cross-examination  he  was  told  to  "Look 
at  this  paper  and  see  what  part  was  read  to  you,  and  read  it 
to  the  jury,"  and  replied  "After  Mrs.  Kruger  signed  this 
paper,  Mr.  Seebom  read  this  to  me — 'Signed,  sealed,  pub- 
lished and  declared  by  the  above  named  testator  as  and  for 
her  last  will  and  testament  in  the  presence  of  us,  who,  at 
her  request,  in  her  presence,  and  the  presence  of  each  other, 
have  hereunto  subscribed  our  names  as  witnesses' — ^when  Mr. 
Seebom  read  that  to  you  and  wrote  it  down  we  signed  our 
names  under  it." 

Some  comment  was  made  that  Mr.  Schultz  said  in  answer 
to  the  question,  "What  statements  did  Mrs.  Kruger  make  to 
you  at  the  time  you  signed  the  paper,"  and  replied,  "No 
statement  at  all,"  but  he  was  manifestly  referring  to  state- 
ments as  to  the  contents  of  the  will,  as  he  had  previously  said 
in  answer  to  the  question  "Did  she  tell  you  what  it  was," 
"No,  sir ;  she  asked  me  to  sign  her  will ;  I  didn't  know  what 
was  in  it  or  nothing."  Mr.  Bontz  said  one  of  his  neigh- 
bors called  on  him  to  sign  the  will  and  Airs.  Kruger,  Mr. 
Sclmtlz,  Mr.  Seebom  and  he  were  present.  He  was  asked, 
"Did  Mrs.  Kruger  state  what  the  paper  was  that  you  were 
signing  ?"  and  replied,  "I  am  not  sure  whether  Mrs.  Kruger 
stated  it  or  Mr.  Seebom  did,  but  I  understood  it  was  her 
will;  that  is  all  I  know  about  the  paper."  Again  he  was 
asked,  "Did  you  see  Mrs.  Kruger  sign  the  will  ?"  and  replied. 
"I  am  not  positive  of  that,  but  we  four  were  all  ther? 
together  when  the  paper  was  signed ;  I  can't  remember  much 
about  six  or  seven  years  ago."  Again  he  said,  "There  was 
some  signing  after  I  got  there;  I  won't  be  positive  who 
signed  first ;  I  believe  I  was  the  second  one  that  signed  it ; 
I  believe  Mr.  Seebom  signed  aft«r  me."  That  witness  was 
nearly  eighty  years  old  when  he  testified. 

There  can  be  no  possible  doubt  that  there  was  a  com- 
pliance with  the  requirements  of  the  statute  as  interpreted 
by  our  decisions.  No  evidence  was  offered  by  the  caveators 
to  contradict  the  witnesses  to  the  will,  and  it  can  not  be 
doubted  that  all  three  of  them  did  actually  sign  the  attesta- 
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tion  clause  in  the  presence  of  the  testatrix  and  at  her  request 
George  Bunco  (as  it  is  there  written)  signed  it  before  Mr. 
Seebom,  and  although  Mr.  Schautz  could  not  recall  whether 
Mr.  Bontz  was  present,  the  evidence  of  Mr.  Seebom  and 
Mr.  Bontz  is  positive  on  that  question.  It  is  not  to  be 
expected  that  laymen  such  as  these  would  remember  all  the 
details  for  seven  years  or  more,  but  the  attestation  clause 
itself,  which  Mr.  Schultz  said  was  read  must  be  given  some 
effect  It  is  said  in  40  Cyc.  1126,  that  it  is  prima  facie 
evidence  of  the  facts  therein  recited.  Indeed  if  that  were 
not  so  how  could  a  will  ever  be  properly  probated  when  the 
witnesses  are  all  dead  or  absent?  By  sec.  363  of  Art  93 
proof  of  the  signatures  of  the  testator  or  of  deceased  or 
absent  witnesses  is  allowed  and  "shall  have  the  same  effect 
upon  the  probate  of  said  will  as  if  said  deceased  or  absent 
witnesses  had  been  present  at  said  probate  and  had  testified 
that  said  will  was  duly  executed.''  Lawyers  who  are  called 
upon  to  witness  wills  sometimes  have  to  rely  on  the  attesta- 
tion clause  to  remind  them  of  what  actually  took  place,  and 
alfliough  that  clause  is  not  essential  it  is  always  desirable  to 
have  it  written  out  in  full.  In  this  case  there  were  three 
witnesses,  while  the  law  only  requires  two,  and  if  there  was 
any  question  about  one  the  other  two  would  have  been  suffi- 
cient. But  without  doing  more  than  citing  them  such  cases 
as  Wdty  v.'  Welty,  8  Md.  15 ;  Etchison  v.  Etchison,  53  Md, 
357 ;  Moale  v.  Cutting,  59  ^Id.  510,  and  Cross  v.  Bumeston, 
91  Md.  383,  show  that  there  can  be  no  question  in  this  case 
about  the  execution  of  the  will  being  in  accordance  with 
the  laws  of  this  State.  It  is  not  necessary  that  a  testator  ask 
the  witnesses  to  sign.  Gross  v.  Bumeston,  s^ipra,  and  as  to 
whether  he  requested  the  witnesses  to  sign  his  will,  or  suffi- 
ciently declared  it  to  be  his  will,  it  is  sufficient  if  he  by 
word,  act,  sign  or  conduct,  makes  it  certain  that  he  intends 
the  paper  which  he  is  about  to  sign  to  be  his  will  and 
desires  the  witnesses  to  sign  it  as  such.  40  Cyc.  1115-1117. 
Such  being  our  conclusions,  we  will  not  reverse  the  case 
for  the  error  in  the  first  prayer,  as  in  our  judgment  the  jury 
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was  properly  instructed  to  find  for  the  defendants  and  to 
answer  "Yes,"  although  the  reason  given  was  not  sufficient. 
It  would  be  a  mockery  of  justice  to  reverse  on  that  ground, 
when  all  the  evidence  that  could  be  procured  has  been  pro- 
duced and  we  are  satisfied  from  it  that  the  law  was  com- 
plied with. 

The  docket  entries  in  the  record  contain  this  entry :  "July 
7,  1912.  Judgment  on  verdict  f6r  defendants,"  and  the 
appeal  is  in  terms  from  the  judgment  for  the  defendants. 
The  docket  entries  do  not  show  that  there  was  a  judgment 
for  costs,  and  the  entry  was  probably  not  made  by  direction 
of  the  Court  The  Circuit  Court  has  no  authority  to  enter 
judgment  on  a  verdict  rendered  on  issues  sent  from  the 
Orphans'  Court,  Hvhbard  v.  Barcus,  38  Md.  166.  No  point 
was  made  of  this  by  the  attorneys,  and  we  have  treated 
the  appeal  as  if  it  was  from  the  rulings  of  the  Court  "The 
established  practice  in  such  cases  is  to  certify  to  the  Orphans' 
Court,  the  verdict  of  the  jury,  and  the  costs,  leaving  for 
that  Court  to  enter  the  proper  judgment"  Browne  v. 
Browne,  22  Md.  103.  In  that  case  there  was  a  reversal,  but 
there  was  a  judgment  for  costs.  As  it  does  not  appear  that 
there  was  a  judgment  for  costs  in  this  case  and  as  we  assume 
that  the  entry  was  an  error  of  the  clerk,  we  will  not  reverse 
the  judgment,  but  will  affirm  the  ruKngs.  The  entry  of 
judgment  should  be  stricken  out,  and  if  there  was  in  fact  a 
judgment  for  costs  entered  by  direction  of  the  Court,  in 
order  that  it  may  be  gotten  rid  of  we  vdll  entertain  an 
application  by  appellants  to  reverse  the  judgment.  W-e  pui^ 
sue  this  course  for  the  reason,  in  addition  to  those  given 
above,  that  we  do  not  enter  judgments  for  costs  in  cases  of 
this  kind,  whether  we  reverse  or  affirm,  but  leave  them  to  the 
Orphans'  Court. 

Rulings  affirmed. 
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WILLIAM  P.  E.  WYSE  vs.  GEOEGE  W.  YELLOTT, 

JAMES   RITTENHOUSE,   ASA  B.   GARDINEE, 

JR.,  BT  AL.,  Constituting  thb  So-oallbd  GIood 

Roads  Commission  of  Bai^timobe  County, 

AND  HENRY  <3t.  SHIRLEY,  Stymno 

Himself  Chief  Enoinebb  of  Said 

Thbt  Qx>od  Roads   Com- 

MISSION. 

Unconstitutional  Laws:  injunction  by  taxpayers  against  offi- 
cials; individually;  costs. 

An  injunction  may  be  issued  at  the  instance  of  a  taxpayer  to 
enjoin  the  individuals,  or  officials  named  in  an  act,  from  car- 
rying out  any  of  its  provisions,  or  contracting  any  obligations 
thereunder,  where  the  act  is  unconstitutional  and  void. 

p.  465 

On  a  bill  to  test  the  constitutionality  of  an  Act,  and  to  enjoin 
the  officers  named  in  the  Act  from  acting  imder  it,  if  the 
officers  are  sued  individually,  the  law  is  declared  unconstitu- 
tional, it  is  inequitable  to  impose  the  costs  upon  them.    p.  465 

Decided  January  17th,  19 IS. 

Appeal  from  the  Circuit  Court  of  Baltimore  County,  sit- 
ting in  Equity  (Duncan  and  BLarlan^  JJ.). 

The  faces  are  stated  in  the  opinion  of  the  Court. 

The  cause  was   argued   before   Boyd,   C.    J.,    Briscoe, 
Pearce,  Burke,  Thomas,  Pattison  and  Stockbridoe,  JJ. 

Randolph  Barton,  Jr.,  for  the  appellant 
Osborrie  I.  Yellott,  for  the  appellees. 
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BuBKE,  J.,  delivered  the  opinion  of  the  Court 

Chapter  345  of  the  Acts  of  1912  created  a  commission 
known  as  the  Good  Roads  Commission  of  Baltimore  County, 
and  charged  it  with  the  duty  of  construction  a  system  of 
improved  public  roads  and  bridges  in  that  county.  It 
appointed  James  Eittenhouse,  George  W.  Yellott  and  Asa 
B.  Gardiner,  Jr.,  as  conomissioners,  and  declared  that  they 
and  their  successors  should  comstitute  said  commission. 
These  gentlemen  qualified  as  prescribed  by  the  Act,  and 
entered  upon  the  discharge  of  their  duties. 

The  Act  conferred  upon  the  conmiission  large  powers.  It 
was  authorized  to  contract  with  any  person  or  corporation 
in  furtherance  of  the  duties  and  objects  of  the  Act;  to  buy 
machinery  and  supplies  in  connection  with  the  work  authoi^ 
ized  to  be  done,  and  to  employ  attorneys,  clerks,  stenog- 
raphers, workmen,  etc. 

Said  commission  might  sue  and  be  sued  in  all  matters  per- 
taining to  the  highways  and  bridges  over  which  it  was  given 
control;  but  any  judgment  or  decree  rendered  against  it 
for  negligence  or  breach  of  duty  imposed  by  the  Act,  or  for 
the  breach  on  its  part  of  any  contract  entered  into  by  it, 
was  required  to  be  paid  by  the  County  Commissioners  of 
Baltimore  County. 

The  salary  of  each  commissioner  was  fixed  at  two  thou- 
sand dollars  per  annum,  and  their  salaries,  as  well  as  those 
of  its  counsel,  secretary  and  other  office  assistants,  togetiier 
with  all  its  office  expenses,  were  directed  to  be  paid  by  the 
County  Commissioners  out  of  the  general  road  and  bridge 
fund  of  the  county.  The  County  Commissioners  were  di- 
rected to  issue  bonds  to  the  amount  of  one  million  five  hun- 
dred thousand  dollars,  which,  when  issued,  were  declared  to 
be  a  lien  upon  the  assessable  property  of  the  county,  the  pro- 
ceeds realized  from  the  sale  of  the  bonds  were  to  be  used  in 
the  completion  of  the  road  and  bridge  work  provided  for  by 
the  act. 

On  April  18th,  1912,  the  commission  organized,  and  pro- 
vided for  the  employment  of  a  secretary  at  a  salary  of  fifteen 
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hundred  dollars  per  anniun,  a  stenographer  and  typewriter 
at  nine  hundred  dollars  per  year,  and  a  counsel  to  assist  in 
the  organization  and  preliminary  work  of  the  commission, 
and  expended  some  money  in  connection  therewith. 

On  May  3rd,  1912,  the  appellant,  a  resident  taxpayer  of 
Baltimore  county,  filed  his  bill  of  complaint  in  which  he 
asked  that  the  said  Good  Boads  Commission,  and  Henry  G. 
Shirley,  its  Chief  Engineer,  be  restrained  and  enjoined  from 
exercising  or  attempting  to  exercise  any  powers  by  virtue  of 
the  provisions  of  said  Act,  and  from  expending  any  money 
belonging  to,  doing  any  acts,  or  contracting  any  obligations 
in  the  name  of  Baltimore  county  in  pursuance  of  any  powers 
supposed  to  be  vested  in  them  by  said  Act.  The  ground  upon 
which  this  relief  was  prayed  was  that  the  Act  was  uncon- 
stitutional and  void,  and  its  validity  was  assailed  upon  a 
number  of  grounds  stated  in  the  bill. 

The  Court  sustained  the  demurrer  filed  by  the  defendants, 
and  dismissed  the  bill,  and  from  this  order  the  plaintiff  has 
appealed. 

For  the  reasons  stated  in  the  opinion  hereafter  to  be  filed 
in  the  case  of  Padnter  et  al.  v.  Charles  L.  Mattfeldt,  Henry 
P.  Mann  and  William  F.  Coghlan,  the  County  Commis- 
sioners of  Baltimore  County,  which  was  instituted  by  tax- 
payers to  restrain  the  issuance  of  the  bonds  above  mentioned^ 
and  in  which  the  validity  of  this  Act  is  considered,  the  order 
appealed  from  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  lower  Court  to  grant  the  injunction  prayed 
for.  The  defendants  are  sued  in  their  capacity  as  members 
of  the  Good  Boads  Commission,  and  inasmuch  as  we  have 
declared  that  commission  invalid,  it  would  be  inequitable  to 
impose  the  costs  upon  the  defendants  individually,  and,  there- 
fore, no  order  as  to  costs  will  be  passed. 

Order  reversed  and  cause  remanded. 
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E.  LYNNE  PAINTER,  MORDECAI  OOCKEY,  CHAS. 

SCHLAFFER,  Appkllants,  vs.  CHARLES  L. 

TtfATTFELDT,  HENRY  P.  MANN,  Wllr 

LIAM  F.  COGHLAN,  The  Boabd  op 

CouNTT  Commissioners  of  Baxti- 

MOBE  County,  Appellees. 

Legislatu/re :  plenary  power  of — .     ConstituHonal  Law:  powers 
of  the  three  departments  of  government;  power  and  duty 
of  courts.    Statutes:  constitv^ionaiity  of — ;  construe- 
tion;  title  of  statutes;  misleading;  statutes  void  in 
part.    Chapter  345  of  the  Acts  of  1912,  relat- 
ing to  good  roads  in  Baltimore  County. 

It  is  within  the  power,  and  it  is  the  duty  of  courts  of  equity 
to  grant  relief  to  taxpayers  against  a  statute  that  is  ultra 
vires  and  greatly  injurious  to  the  complainant  as  taxpayers. 

p.  471 

Every  presumption  favors  the  validity  of  a  statute,  and  a  stat- 
ute can  not  be  declared  void  unless  it  plainly  contravenes 
some  provision  of  the  Constitution;  if  there  is  merely  a 
reasonable  doubt  as  to  the  constitutionality  of  an  Act,  the 
Act  should  be  sustained.  p.  472 

Plenary  power  in  the  legislature  for  all  purposes  of  civil  gov- 
ernment is  the  rule;  a  prohibition  to  exercise  a  particular 
power  is  an  exception.  p.  472 

The  Constitution  apportions  the  power  of  government,  but 
does  not  make  any  of  the  three  departments  subordinate  to 
the  others  when  exercising  the  trusts  committed  to  it.     p.  472 

Where  a  Court  declares  a  statute  unconstitutional,  it  is  not 
because  of  any  superior  power  or  dignity  which  it  exercises, 
but,  being  required  to  declare  what  the  law  is  in  the  case 
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before  it,  the  Court  must  enforce  the  Constitution  as  the 
paramount  law  whenever  a  legislative  enactment  comes  in  con- 
flict with  it.  p.  472 

But  the  courts  will  not  declare  an  Act  unconstitutional  merely 
because  it  seems  unwise  or  inexpedient,  nor  strike  it  down 
merely  because  it  will  operate  harshly  upon  the  persons  af- 
fected by  it.  p.  473 

Section  29  of  Article  3  of  the  Constitution,  declaring  that  a 
statute  shall  embrace  but  one  subject  to  be  clearly  described 
in  the  title,  is  mandatory;  yet  while  the  title  must  indicate 
the  subject,  it  need  not  give  an  abstract  of  the  Act,  nor  men- 
tion the  means  and  the  methods  by  which  the  purpose  is  to 
be  accomplished.  pp.  474, 475 

But  the  title  must  not  be  misleading;  it  must  not  apparently 
limit  the  enactment  to  a  much  narrower  scope  than  the  body 
of  the  Act  imposes.  p.  474 

A  statute  may  be  valid,  although  certain  of  its  provisions  are 
unconstitutional  and  void.  p.  474 

But  if  the  valid  provisions  of  a  statute  are  inseparably  con- 
nected in  substance  with  provisions  that  are  void,  the  whole 
Act  should  be  declared  unconstitutional.  p.  475 

Chapter  345  of  the  Acts  of  1912,  relating  to  good  roads  in 
Baltimore  County,  which  by  its  title  apparently  limits  the 
cost  to  one  million  and  a  half  dollars  there  mentioned,  while 
in  fact  liable  to  involve  and  burden  the  county  with  costs 
largely  in  excess  of  that  sum,  is  therefore  unconstitutional 
and  void.  pp.  479, 480 

Decided  January  17th,  191S. 

Appeal  from  the  Circuit  Court  for  Baltimore  County,  in 
Equity  (Duncan,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was   argued  before   Boyd,   C.    J.,    Bbiscoe, 
Peabce,  Bttbke,  Thomas  and  Stockbbidge,  JJ. 
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D,  0.  Mcintosh  and  T.  Scott  OffuUt  (with  whom  was 
Edward  H.  Burke  on  the  brief),  for  the  appellant. 

Osborne  I.  Yellott,  for  the  appellees. 

BuEKE,  J.,  delivered  the  opinion  of  the  Court. 

The  Greneral  Assembly  of  Maryland,  at  its  session  of  1912, 
passed  an  Act  for  the  construction  of  an  improved  system  of 
public  roads  and  bridges  in  Baltimore  county.  This  Act  is 
Chapter  345  of  the  Acts  of  1912.  It  provided,  among  other 
things  for  a  bond  issue  of  one  million  five  hundred  thousand 
dollars  to  be  a  lien  upon  the  assessable  property  of  the  county. 
The  Coimty  Commissioners  were  empowered  and  directed  by 
the  Act  to  borrow  on  the  credit  of  the  county  that  sum  of 
money,  and  as  evidence  of  such  loan  to  issue  coupon  bonds  to 
the  amount  of  the  loan,  which  bonds  should  be  signed  by  the 
President  of  the  Board  of  County*  Commissioners  of  Balti- 
more County  and  by  the  treasurer  of  said  coimty,  and  sealed 
with  the  corporate  seal  of  the  County  Commissioners,  and  to 
be  known  as  "Baltimore  County  Boad  Bonds'^  and  to  be 
numbered  and  issued  in  denominations  of  one  thousand  dol- 
lars each,  and  to  be  forever  exempt  from  all  coimty  and 
municipal  taxes  of  and  in  Baltimore  county.  The  Act  con- 
tained minute  directions  as  to  the  issuance  of  the  bonds. 

It  provided  that  Bonds  Nos.  1  to  300,  inclusive,  should  be 
issued  and  dated  July  1,  1912;  bonds  Nos.  301  to  600,  in- 
clusive, July  1,  1913;  bonds  Nos.  601  to  900,  inclusive, 
July  1,  1914;  bonds  Nos.  901  to  1200,  inclusive,  July  1, 
1915;  and  bonds  Nos.  1201  to  1500,  inclusive,  July  1,  191(5. 
Each  issue  was  to  be  for  three  hundred  thousand  dollars,  and 
the  bonds  were  to  bear  interest  at  4%  per  cent,  per  annum. 
The  bonds  were  to  be  so  issued  that  one  hundred  thereof, — 
representing  one  himdred  thousand  dollars  of  the  bonded 
debt, — should  become  due  and  payable  in  each  year. 

When  the  bonds  were  properly  prepared  and  executed,  the 
County  Commissioners  were  directed  to  advertise  the  same 
for  sale,  and  invite  sealed  proposals  for  their  purchase.    The 
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money  arising  from  the  sale  of  the  bonds  was  directed  to  be 
kept  as  a  separate  fund  by  the  Treasurer  of  Baltimore 
County,  and  to  be  deposited  in  such  bank  or  banking  insti- 
tution as  should  be  designated  in  writing  by  "The  Qood 
Boads  Conamission  of  Baltimore  Coimty,"  a  body  created  by 
the  Act,  and  all  taxes  levied  and  collected  for  the  payment  of 
interest  and  principal  of  the  bonds  were  likewise  to  be  kept 
in  a  separate  fund  by  the  treasurer. 

The  County  Commissioners  were  directed  to  levy  annually 
upon  the  assessable  property  of  Baltimore  county  a  tax  suflB- 
cient  to  pay  the  interest  on  the  bonds,  and  were  further 
directed  to  levy  a  tax  sufficient  to  pay  the  principal  of  said 
bonds  as  they  should  respectively  mature  and  fall  due. 

For  the  purpose  of  meeting  the  preliminary  expenses  of 
the  GkK)d*Eoads  Commission,  the  County  Commissioners 
were  directed,  inamediately  upon  the  passage  of  the  Act,  to 
borrow  the  sum  of  one  hundred  thousand  dollars,  which  sum 
was  to  be  turned  over  to  the  County  Treasurer,  and  placed 
by  him  to  the  credit  of  the  Good  Eoads  Commission.  It  was 
provided  that  the  sum  so  borrowed  should  be  paid  out  of  the 
proceeds  of  the  first  sale  of  bonds. 

Baltimore  county  is  divided  into  fifteen  election  districts, 
and  by  section  3  of  the  Act  it  was  provided  that  the  Good 
Roads  Conmiission,  which  was  charged  with  the  duty  of  the 
road  construction,  etc.,  provided  for  in  the  Act  ''shall  expend 
out  of  the  funds  raised  hy  the  sale  of  the  bonds,  hereinafter 
provided  for  in  this  Act,  the  sum  of  one  hundred  thousand 
dollars  ($100,000.00)  for  erecting,  constructing  and  improv- 
ing roads  and  bridges  in  each  election  district  of  Baltimore 
county/' 

Charles  L.  Mattfeldt  and  William  F.  Coghlan,  two  mem- 
bers of  the  Board  of  County  Conmiissioners  of  Baltimore 
County,  against  the  protest  and  without  the  consent  of 
Henry  P.  Mann,  the  only  other  member  of  the  board,  acting 
in  pursuance  of  the  directions  of  said  Act,  advertised  in  two 
weekly  newspapers  published  in  Baltimore  county  inviting 
proposals  for  the  first  issue  of  bonds  directed  to  be  issued  by 
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the  Act  to  the  amount  of  three  hundred  thousand  dollars,  and 
declared  their  intention  to  issue  and  sell  the  said  bonds  as 
soon  as  they  could  find  a  purchaser  therefor,  and  they  were 
further  incurring  expenses,  to  be  paid  out  of  the  public  funds 
of  Baltimore  county,  in  and  about  the  preparation  and  adver- 
tising of  said  bonds. 

On  the  fifth  day  of  September,  1912,  the  appellants,  who 
are  taxpayers  and  residents  of  Baltimore  county,  filed  their 
bill  of  complaint,  which  is  strictly  a  taxpayers'  bill,  against 
Charles  L.  Mattfeldt,  Henry  P.  Mann  and  William  F.  Cogh- 
lan,  the  Coimty  Commissioners  of  Baltimore  County,  in 
which  they  assail  the  constitutionality  of  the  Act  of  1912, 
and  prayed  that  a  preliminary  and  perpetual  injunction  be 
issued  restraining  the  defendants  from  doing  any  act  or  thing 
under  the  provisions  of  the  said  Act,  and  from  selling,  issu- 
ing, advertising  for  sale  or  in  any  manner  offering  for  sale 
under  the  provisions  of  said  Act  any  bond  or  bonds ;  and  from 
pledging  or  attempting  to  pledge  any  of  the  assessable  prop- 
erty of  Baltimore  county  for  the  payment  of  the  said  bonds 
or  any  interest  thereon ;  and  from  expending  any  money  or 
funds  of  the  taxpayers'  of  Baltimore  county  in  the  prepara- 
tion, advertising,  or  sale  of  said  bonds. 

The  defendants  demurred  to  the  whole  bill  and  to  each 
paragraph  thereof,  and  assigned  as  the  ground  for  demurrer, 
that  the  plaintiffs  had  not  stated  in  their  bill  of  complaint 
such  a  case  as  entitled  them  to  any  relief  in  equity.  The 
Court,  by  its  order  of  September  11th,  1912,  sustained  the 
demurrer  and  dismissed  the  bill,  with  costs  to  the  defend- 
ants, and  from  this  order  the  plaintiffs  have  prosecuted  this 
appeal. 

A  moment's  reflection  vdll  demonstrate  how  deeply  con- 
cerned are  the  taxpayers  of  Baltimore  county  in  the  execu- 
tion of  the  provisions  of  this  Act.  It  inaugurates  a  gigantic 
system  of  road  and  bridge  construction  in  that  county.  It 
provides  that  a  vast  sum  of  money  shall  be  raised  by  public 
taxation  for  the  completion  of  that  system.  The  extent  of 
this  work  and  the  method  by  which  it  is  to  be  accomplished 
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is  most  unusual.  Nothing  of  the  kind  has  ever  heretofore 
been  attempted  by  any  county  in  this  State.  The  law  in  its 
general  features,  especially  in  those  provisions  which  grant 
powers  to  the  Good  Boads  Conmiission  to  appoint  employees, 
assistants,  workmen,  buy  machinery  and  to  make  contracts 
appears  to  have  been  modeled  upon  the  Act  which  created  the 
State  Boads  Commission.  If  this  Act  were  carried  into 
effect  the  taxpayers  of  the  county  would  certainly  be  obliged 
to  pay  one  million  nine  hundred  and  five,  thousand  dollars ; — 
one  million  five  hundred  thousand  principal  and  four  hun- 
dred and  five  thousand  dollars  interest  on  the  vbonds.  If  it 
be  assumed  that  the  taxable  basis  of  the  county  were  as  much 
as  one  hundred  and  sixteen  millions  of  dollars,  it  would  mean 
an  increase  for  practically  the  whole  life  of  the  bond  issue, 
viz,  fifteen  years,  of  eleven  cents  annually  in  the  tax  rate. 
How  much  more  in  excess  of  this  great  sum  the  property 
owners  would  be  obliged  to  pay,  if  this  scheme  of  legislation 
is  valid,  no  one  can  say.  But  that  the  work  would  entail 
great  additional  burdens  and  subject  the  county  to  obligations 
and  expense  in  excess  of  the  bond  indebtedness  is  certain^ 
This  will  appear  when  the  provisions  of  the  Act  are  examined. 

If,  therefore,  the  Act  be  invalid  there  can  be  no  question 
as  to  the  power  and  duty  of  a  Court  of  Equity,  at  the  suit 
of  a  taxpayer,  to  grant  the  relief  prayed  for  in  the  bill,  be- 
cause the  acts  therein  complained  of  would  be  ultra  vires  and 
greatly  injurious  to  the  plaintiffs  as  taxpayers. 

The  power  of  a  Court  of  Equity,  under  such  circumstances, 
to  interfere  at  the  suit  of  a  taxpayer,  and  arrest  the  unauthor- 
ized acts  of  a  municipal  corporation  has  been  settled  in  a 
long  line  of  decisions  of  this  Court  It  was  definitely  settled 
in  Baltimore  v.  Oill,  31  Md.  375,  and  the  principles  there 
annoimced  have  never  been  departed  from  in  this  State.  The 
bill  assails  the  validity  of  the  Act  upon  ten  distinct  grounds. 
In  the  view  we  have  taken  of  the  Act  only  one  of  these 
grounds  need  be  considered. 

Whether  or  not  the  Act  is  unconstitutional  depends  of 
course  upon  its  provisions,  which  we  shall  presently  examine. 
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Before  doing  so,  however^  we  shall  state  some  general  prin- 
ciples which  the  Court  must  observe  and  be  guided  by  in 
passing  upon  the  constitutionality  of  an  Act  of  the  General 
Assembly. 

First. — ^Every  presumption  favors  the  validity  of  the  stat- 
ute ;  it  cannot  be  stricken  down  as  void  imless  it  plainly  con- 
travenes some  provision  of  the  Constitution;  a  reasonable 
doubt  as  to  its  constitutionality  is  sufficient  to  sustain  it^  and 
the  party  assailing  the  Act  must  point  out  the  special  pro- 
vision of  the  Constitution  to  which  it  is  obnoxious.  ^'Plenary 
power  in  the  Legislature  for  all  purposes  of  civil  government 
is  the  rule.  A  prohibition  to  exercise  a  particular  power  is 
an  exception."  People  v.  Draper,  15  N.  T.  543 ;  Lewis'  ^PP- 
67  Pa.  St  153.  The  general  rule  upon  this  subject  is,  that^ 
except  where  the  State  or  Federal  Constitution  has  im- 
posed limits  upon  the  legislative  power,  it  must  be  considered 
as  practically  unlimited ;  but  this  broad  power  appears  to  be 
subject  in  this  State  to  some  qualifications.  Regents,  etc., 
V.  Williams,  9  G.  &  J.  408 ;  Baltimore  v.  Staie,  15  Md.  469. 
469. 

Second. — The  Constitution  apportions  the  powers  of  gov- 
ernment; but  does  not  make  any  one  of  the  three  departments 
subordinate  to  the  other,  when  exercising  the  trust  committed 
to  it.  The  Court  may  declare  legislative  enactments  imoon- 
stitutional  and  void  in  some  cases;  but  not  because  the 
judicial  power  is  superior  in  degree  or  dignity  to  the  legisla- 
tive. Being  required  to  declare  what  the  law  is  in  the  cases 
which  come  before  them,  they  must  enforce  the  Constitution 
as  the  paramount  law,  whenever  a  legislative  enactment  comes 
in  conflict  with  it.  Cooley  on,  Con.  Lim.,  3  ed.,  175 ;  or,  as 
said  by  Chief  Justice  Marshall  in  Marhury  v.  Madison, 
1  Cranch,  49 :  "It  is  emphatically  the  province  and  duty  of 
the  judicial  department  to  say  what  the  law  is.  Those  who 
apply  the  rule  to  particular  cases  must  of  necessity  expound 
and  interpret  that  rule.  If  two  laws  conflict  with  each  other, 
the  Courts  must  decide  on  the  opposition  of  each. 
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So,  if  a  law  be  in  opposition  to  the  Constitution ;'  if  both 
Ae  law  and  the  Constitution  apply  to  a  particular  case,  so 
that  the  Court  must  either  decide  that  case  conformably  to 
the  law,  disregarding  the  Constitution;  or  conformably  to 
the  Constitution,  disregarding  the  law,  the  Court  must  deter- 
mine which  of  these  conflicting  rules  governs  the  case.  This 
is  the  very  essence  of  judicial  duty. 

If,  then,  the  Courts  are  to  regard  the  Constitution,  and 
the  Constitution  is  superior  to  any  ordinary  Act  of  the  Leg- 
islature, the  Constitution,  and  not  such  ordinary  Act,  must 
govern  the  case  to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle  that  the  Consti- 
tution is  to  be  considered  in  Court  as  the  paramount  law,  are 
reduced  to  the  necessity  of  maintaining  the  Court  must  close 
their  eyes  on  the  Constitution,  and  see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  all 
written  Constitutions.  It  would  declare  that  an  Act,  which 
according  to  the  principles  and  theory  of  our  government  is 
entirely  void,  is  yet  in  practice  completely  obligatory.  It 
would  declare,  that^  if  the  Legislature  shall  do  what  is  ex- 
pressly forbidden,  such  act,  not  withstanding  the  expressed 
prohibition,  is  in  reality  effectual.  It  would  be  giving  to  the 
Legislature  a  practical  and  real  omnipotence,  with  the  same 
breadth  which  professes  to  restrict  their  powers  within  narrow 
limits.  It  is  prescribing  limits,  and  declaring  that  those 
limits  may  be  passed  at  pleasure." 

Third, — The  Court  will  not  declare  an  Act  unconstitu- 
tional, because  it  is  unwise  or  inexpedient,  nor  will  it  strike 
it  down,  because  it  will  operate  harshly  upon  persons  affected 
by  it.  These  are  matters  committed  to  the  judgment  of  the 
law  making  power.  They  are  purely  political,  and  are  not 
reviewable  by  the  Court 

Fourth. — Section  29,  Article  3  of  the  Constitution  is 
mandatory;  but  the  general  disposition  of  the  Court  has  been 
to  give  the  section  a  liberal  construction,  so  as  not  to  inter- 
fere with  or  impede  legislative  action.  The  purposes  of  this 
provision  of  the  Constitution  are  "to  prevent  the  Legislature 
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from  the  enactment  of  laws  surreptitiously ;  to  prevent  'Log 
rolling'  legislation;  to  give  the  people  general  notice  of  the 
character  of  the  proposed  legislation;  so  they  may  not  be 
misled ;  to  give  all  interested  an  opportunity  to  appear  before 
committees  of  the  Legislature  and  to  be  heard  upon  the 
advisability  of  the  proposed  legislation;  to  advise  members 
of  the  character  of  the  proposed  legislation,  and  to  give  each 
an  opportunity  to  intelligently  watch  the  course  of  the  pro- 
posed bill ;  to  guard  against  fraud  in  legislation,  and  against 
false  and  deceptive  titles.  These  purposes  have  been  so 
plainly  announced  in  numerous  opinions  by  this  Court  that 
a  statement  of  the  rule  and  the  citation  of  cases  would  seem 
to  be  sufficient"  State  v.  McKin/ney,  29  Montana,  375; 
Davis  V.  State,  7  Md.  160;  Drermen  v.  Banks,  80  Md.  310; 
Baltimore  v.  Reitz,  50  Md.  574;  Couniy  Commissioners  v. 
School  Commissioners  of  Worcester  County,  113  Md.  305. 

Fifth. — The  title,  whilst  it  must  indicate  the  subject,  need 
not  give  an  abstract  of  the  Act;  nor  need  it  mention  the 
means  and  methods  by  which  the  general  purpose  is  to  be 
accomplished.  Catholic  Cathedral  v.  Manrwng,  72  Md.  lltJ; 
Scharf  v.  Tasker,  73  Md.  378 ;  Drennen  v.  Banks,  80  Md. 
310;  Whitman  v.  State,  80  Md.  410. 

But  "though  the  title  need  not  contain  an  abstract  of  the 
bill,  nor  give  in  detail  the  provisions  of  the  Act,  it  must  not 
be  misleading  by  apparently  limiting  the  enactment  to  a 
much  narrower  scope  than  the  body  of  the  Act  is  made  to 
compass."  Luman  v.  Hitchens  Bros.,  90  Md.  14;  and  it 
must  not  be  such  as  to  divert  attention  from  the  matters  con- 
tained in  the  body  of  the  Act.  State  v.  Schultz,  83  Md.  58. 
While  this  section  of  the  Constitution  has  received  a  liberal 
construction,  the  Court  has  not  hesitated  to  declare  many 
Acts  invalid  which  were  clear  infractions  of  its  purpose. 
Kafka  v.  Wilkinson,  99  Md.  238. 

Sixth. — "A  statute  may  be  good  in  part,  while  other  parts 
are  invalid.  If  a  portion  be  unconstitutional,  the  Court  is 
not  authorized,  for  that  reason,  to  declare  the  whole  void." 
State  V.  Davis,  7  Md.  151.    In  Commonweath  v.  Hitchings, 
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5  Gray,  482,  where  the  same  rule  of  construction  was  adopted, 
the  Court  said :  "The  constitutional  and  unconstitutional  pro- 
visions may  even  be  contained  in  the  same  sections,  and  yet 
be  perfectly  distinct  and  separable,  so  that  the  first  may 
stand,  though  the  last  fall.  The  point  is,  not  whether  they 
are  contained  in  the  same  section,  for  the  distribution  into 
sections  is  purely  artifical;  but  whether  they  are  essentiaily 
and  inseparably  connected  in  substance/'  Hagerstown  v. 
Dechert,  32  Md.  369.  The  Act  will  now  be  examined  in  the 
light  of  these  principles. 

Article  29,  section  3  of  the  Constitution  declares  that: 
"Every  law  enacted  by  the  (Jeneral  Assembly  shall  embrace 
but  one  subject,  and  that  shall  be  described  in  its  title." 

The  title  of  this  Act  is :  "An  Act  to  provide  for  a  commis- 
sion composed  of  James  Rittenhouse,  Gteorge  W.  Yellott  and 
Asa  B.  Gardiner,  Jr.,  to  be  known  as  The  Good  Roads  Com- 
mission of  Baltimore  County,'  with  full  powers  to  construct  * 
and  improve  a  system  of  improved  public  roads,  highways 
and  bridges  in  Baltimore  county,  Maryland;  and  providing 
also  the  ways  and  means  for  the  construction  and  improve- 
ment thereof  by  a  bond  issue  of  one  million  five  hundred 
thousand  dollars  to  be  a  lien  upon  the  assessable  property  in 
said  county;  and  repealing  Chapter  744  of  the  Acts  of  the 
General  Assembly  of  Maryland  passed  at  the  Session  of 
1910"  (p.  575). 

The  construction  and  improvement  of  a  system  of  improved 
public  roads,  highways  and  bridges  in  Baltimore  county  is 
the  subject  of  this  Act,  which  its  title  in  express  and  explicit 
terms  declares  should  be  accomplished  by  means  of  the  bond 
issue  provided  for  and  described  therein. 

Any  one  reading  the  title  of  this  Act  would  naturally  con- 
clude that  the  "ways  and  means"  by  which  the  road  and 
bridge  construction  contemplated  by  it  should  be  paid  for 
would  be  derived  from  the  proceeds  realized  from  the  issue 
of  the  bonds.  He  would  so  conclude,  because  the  title  so 
states.  No  one  reading  the  title  of  this  Act  would  for  a 
moment  suppose  that  the  county  would  be  subjected  to  large 
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obligations  and  expense  in  excess  of  one  million  five  hundred 
thousand  dollars  for  the  completion  of  the  work  provided  for. 
The  title  by  fair  and  reasonable  interpretation  limits  and  re- 
stricts the  cost  of  the  proposed  road  and  bridge  work  to  the 
amount  of  the  bond  issue,  or  to  the  sum  realized  from  the 
sale  of  the  bonds.  The  public  was  notified  that  the  sum  so 
realized  was  the  "ways  and  means"  which  the  Act  provided, 
"for  the  construction  and  improvement*  of  the  system  of 
improved  public  roads,  highways  and  bridges  in  the  county. 

Turning  now  to  an  examination  of  some  of  the  provisions 
of  the  Act  we  find  that  section  1  created  the  "Cbod  Bokds 
Commission  of  Baltimore  County/'  and  declared  that  James 
Rittenhouse,  George  W.  Tellott  and  Asa  B.  Gardiner,  Jr., 
and  their  successors  appointed  in  event  of  a  vacancy  on  said 
Commission  as  provided  in  the  Act  should  constitute  said 
Commission.  It  provided  for  the  qualification  and  organiza- 
tion of  the  Commission,  and  authorized  it  to  elect  a  secre- 
tary, not  a  member  of  the  Commission,  at  a  salary  not 
exceeding  eighteen  himdred  dollars  per  annum  and  defined 
his  duties,  and  provided  that  each  member  of  the  Commis- 
sion should  receive  as  compensation  for  his  services  a  salary 
of  two  thousand  dollars  per  annum. 

''Said  Commission  shall  annually  issue  a  bulletin  in 
printed  form  for  general  distribution  showing  in  detail 
an  approximate  statement  of  the  work  completed  and 
the  work  under  contract  and  not  completed  in  each 
election  district  of  Baltimore  Coimty  and  the  cost 
thereof,  together  with  such  other  items  of  interest  in 
connection  with  its  work  under  this  Act  as  may  be 
deemed  of  interest  to  the  public.  On  or  before  May 
Ist  in  each  year  said  Commission  shall  cause  to  have 
been  made  by  a  certified  accountant  an  audit  of  its 
receipts  and  disbursements,  which  audit  shall  be  pub- 
lished in  full  in  the  bulletin  aforesaid,  and  a  synopsis 
•  of  which,  likewise  to  be  prepared  by  the  said  account- 
ant, shall  be  published  in  such  of  the  county  papers 
published  in  Baltimore  County  as  may  be  designated 
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by  said  Commission.  All  maps,  plans  and  statistics 
made,  collected  and  compiled  under  the  direction  of 
said  Conmiission  shall  be  preserved  in  its  office  in  such 
manner  as  may  be  readily  accessible  at  all  times.  All 
such  booksy  records,  accounts  and  other  data  of  said 
Commission  shall  be  public  records,  and  shall  be  open 
at  all  times  to  inspection  by  any  taxpayer  of  Balti- 
more County.  Such  Commission  shall  also  have  au- 
thority to  employ  such  bookkeepers,  clerks,  stenogra- 
phers and  other  assistants  for  office  duties  as  may  from 
time  to  time  actually  be  required  for  the  proper  per- 
formance of  the  duties  in  this  Act  prescribed.  The 
salaries  of  the  members  of  said  Commission,  its  coun^ 
sel,  its  secretary  and  other  office  assistants,  together 
with  all  its  office  expenses,  shall  be  paid  by  the  County 
Commissioners  out  of  the  general  road  and  bridge  fund 
of  the  County," 

Section  3,  as  we  have  seen,  made  it  mandatory  upon  the 
Commission  to  expend  out  of  the  funds  derived  from  the  sale 
of  the  bonds,  one  hundred  thousand  dollars  in  each  of  the 
election  districts  of  the  county  and  conferred  upon  it  the 
broadest  powers.    It  granted  to  it  the  power 

/'to  adopt  and  employ  such  means,  method  or  system 
of  road  construction,  improvement  and  development 
as  may,  in  its  judgment,  be  best  calculated  to  promote 
the  objects  of  this  Act ;  condemn,  lay  out,  open,  estab- 
lish, construct,  extend,  widen,  straighten,  grade  and 
improve,  in  any  manner,  any  road  embraced  in  the 
system  adopted  by  it  as  aforesaid,  and  establish  and 
fix  the  width  thereof;  cause  to  be  prepared  such  sur- 
veys, plans,  drawings  and  maps  as  it  may  deem  proper 
in  the  course  of  its  work;  acquire  for  Baltimore 
County  by  agreement,  gift,  grant,  purchase  or  condem- 
nation proceedings  as  prescribed  by  section  261  to 
256,  inclusive,  or  by  section  360  to  366,  inclusive,  of 
Article  23  of  the  Code  of  1904  of  the  Public  General 
Law,  any  private  road  or  roads  whatsoever,  or  private 
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property  or  rights  of  drainage  for  public  use,  whether 
belonging  to  private  individuals  or  to  turnpike  compa- 
nies or  other  corporations,  and  including  any  avenue, 
roads,  lanes  or  thoroughfares,  rights  or  interests,  fran- 
chises, privileges  or  easements,  that  may  be,  in  its 
judgment,  desirable  or  necessary  to  complete  said  sys- 
tem of  roads  or  to  carry  on  the  purposes  of  this  Act; 
contract  with  any  person  or  persons,  company  or  cor- 
poration, either  private  or  quasi  public,  or  municipal, 
in  furtherance  of  the  duties  or  objects  of  this  Act  or 
any  of  the  same;  employ  all  necessary  attorneys,  con- 
sultants, agents,  laborers,  help  and  assistants,  skilled 
and  unskilled,  technical  and  professional,  for  the  pro- 
motion of  any  of  the  work  with  which  it  is  charged 
hereunder;  make  and  enter  into  any  and  all  contracts, 
agreements  or  stipulations  germane  to  the  scope  of  its 
duties  and  powers  under  this  Act,  and  pur  chaise  aU 
machines,  machinery,  tools,  implements,  appliances, 
supplies,  mMerials,  and  working  agencies  whatsoever/* 
&c.   ♦♦♦ 

It  is  then  provided  that  the  Commission,  when  about  to 
construct  or  improve  any  highway,  should  give  the  High- 
ways Commission  of  Baltimore  County  a  certified  copy  of 
the  plans  and  specifications  therefor,  and  a  notice  that  said 
Commission  is  about  to  enter  upon  and  proceed  to  the  work. 
"Such  Commission  shall  thereupon  advertise  for  at 
least  two  weeks  in  one  or  more  newspapers  published  in 
said  county,  and  for  three  consecutive  issues  in  at  least 
one  daily  newspaper  published  in  Baltimore  City,  for 
sealed  proposals  for  the  construction  or  other  improve- 
ment of  said  highway,  accurately  describing  the  same 
and  stating  the  time  and  place  for  opening  said  pro- 
posals, and  reserving  the  rights  to  reject  any  and  all 
proposals;  said  proposals  shall  be  publicly  opened  at 
the  time  specified  in  said  advertisement,  and  the  con- 
tract for  such  work  or  for  the  supplies  and  materials 
required  for  such  construction   or  work  or   for  the 


Digitized  by 


Google 


PAINTEE  V8.  MATTFELDT.  479 

"\£(J.]  Opinion  of  the  Court. 

supplies  and  machinery  required  for  such  construction 
or  improvement  shall  be  awarded  by  the  Commission 
to  the  lowest  responsible  bidder,  unless  in  the  opinion 
of  said  Commission,  the  interest  of  the  county  shall  be 
better  served  by  awarding  the  contract  to  some  other 
bidder,  when  this  may  be  done;  but  said  Commission 
shall  not  be  required  so  to  advertise  for  proposals,  or 
to  award  any  contract  for  any  work  or  for  any  mate- 
rials or  supplies  for  any  amount  less  than  two  thou- 
sand five  hundred  dollars  in  the  aggregate"  ♦  ♦  ♦ 
''Said  Commission  may  sue  and  be  sued  in  all  matters 
pertaining  to  the  highways  and  bridges  over  which 
they  are  given  control  by  the  provisions  of  this  Act. 
For  any  negligence  or  breach  of  the  duties  imposed  by 
this  Act,  or  for  the  breach  on  its  pari  of  any  contract 
entered  into  by  it,  the  Oood  Roads  Commission  of 
Baltimore  County  shall  be  liable  in  damages,  at  the 
suit  of  the  person  or  persons  injured  thereby,  but  it 
shall  be  subject  to  no  greater  liabilities  in  the  prem- 
ises than  that  now  imposed  by  law  upon  the  High- 
ways Commission  of  Baltimore  County;  and  any  final 
decree  or  judgment  obtained  against  said  Good  Roads 
Commission  of  Baltimore  County,  in  any  suit  or  ac- 
tion, and  all  costs  adjudged  against  it,  shall  be  satis- 
fied and  paid  in  due  course,  by  the  County  Commis- 
sioners of  Baltimore  County,  out  of  such  funds  as  are 
used  to  satisfy  claims  against  the  said  County  Com- 
missioners," 

The  mere  statement  of  these  provisions  demonstrates,  that 
the  title  of  the  Act,  as  framed,  diverted  public  attention  from 
a  great  and  indefinite  liability,  in  excess  of  one  million  five 
hundred  thousand  dollars,  imposed  upon  the  taxpayers  of 
the  county.  It  is  a  glaringly  false,  deceptive  and  mislead- 
ing title.  The  provisions  we  have  referred  to  occur  in  differ- 
ent parts  and  sections  of  the  Act  and  are  intimately  and 
inseparably  connected  with  its  main  purpose.  They  consti- 
tute an  essential  portion  of  the  very  substance  of  the  whole 
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scheme  of  the  Act.  Their  separation  from  other  provisions 
would  result  in  the  mutilation  and  emasculation  of  the  Act 
in  essential  and  important  particulars.  Many  Acts  have 
been  stricken  down  because  of  titles  not  more  deceptive,  mis- 
leading or  restrictive  than  the  one  under  consideration. 
Sleifel  V.  McL  Institute  for  the  Blind,  61  Md.  144;  human 
V.  Hitchens  Bros.,  90  Md.  15 ;  Whitman  v.  State,  80  Md. 
410 ;  Kafka  v.  Wilkinson,  99  Md.  238 ;  Somerset  County  v. 
Pocomoke  Bridge  Company,  109  Md.  1;  Nutwell  v.  Anne 
Arundel  County,  110  Md.  667;  Christmas  v.  Warfield,  105 
Md.  530;  Curtis  v.  Mactier,  115  Md.  386. 

Good  roads  are  desirable,  and  the  taxpayers  would  no 
doubt  submit  to  any  reasonable  increase  in  taxation  to  secure 
them ;  but  no  such  extensive  and  costly  scheme  of  public  im- 
provement as  that  provided  for  by  this  Act  should  be  im- 
posed upon  them  under  a  title  so  misleading  and  deceptive. 

For  the  reasons  stated,  we  decide  that  Chapter  345  of  the 
Acts  of  1912  is  imconstitutional  and  void.  It  therefore  fol- 
lows that  the  order  appealed  from  must  be  reversed,  and  the 
cause  remanded  with  directions  to  the  lower  Court  to  issue 
the  injunction  prayed  for. 

Order  reversed  and  cause  remanded,  with 
costs  to  the  appellants  above  and  helow. 
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ROBEET  C.  SMITH  vs.  NORTHERN  CENTRAL 
RAILWAY  COMPANY  et  al. 

Gratuitous  Passengers:  liaiiUty  of  common  carrier.     Ice  om 
platform  of  railroad  station.    Railroads :  free  trans- 
portation; agents  of  express  compa- 
nies.    Public  Service 
Commission. 

A  gratuitous  passenger  of  a  common  carrier  is  ordinarily  enti- 
tled to  the  same  care  and  protection  on  the  part  of  the  car- 
rier as  those  who  pay  regular  fare.  p.  483 

A  common  carrier  may  be  liable  for  injuries  sustained  through 
its  negligence  in  permitting  a  platform  provided  by  it  for  the 
use  of  its  passengers  to  be  in  an  unsafe  condition  on  account 
of  the  presence  of  ice.  p.  484 

It  is  not  a  violation  of  the  Public  Service  Commission  Law, 
section  16  of  Chapter  180  of  the  Acts  of  1910  (Code,  Art. 
23,  sees.  428-440),  for  a  railroad  to  give  free  transportation 
to  an  employee  of  an  express  company  doing  business  over  its 
lines.  p.  485 

In  a  suit  brought  against  a  railroad  company  by  a  passenger 
for  injuries  received  by  him  upon  leaving  the  train,  due  to 
ice  on  the  platform,  it  is  a  sufficient  allegation  of  the  defend- 
ant's negligence,  if  the  declaration  avers  that  the  injury  oc- 
curred through  the  gross  negligence  of  the  defendant  with 
respect  to  the  duty  it  owed  him  of  providing  a  safe  means  of 
departure  from  the  trains.  p.  486 

Decided  January  17th,  19 IS. 

Appeal    from    the   Superior    Court    of    Baltinitre    City 
(Ambler,  J.). 

VOL.  119  31 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peabce,  Burke,  Thomas  and  Stockbridoe,  JJ. 

Linwood  L.  Clark,  for  the  appellant 

Shirley  Carter  (with  Bernard  Carter  &  Sons  on  the  brief), 
for  the  appellee. 

Urner,  J.,  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case  originally  contained  a  single 
count  which  alleged,  in  substance,  that  the  defendant  cor- 
porations own  and  operate  a  railroad  running  from  Calvert 
Station  to  Union  Station  in  Baltimore  City  and  thence  to 
points  in  and  beyond  the  State  of  Maryland;  that  the  de- 
fendants are  under  contract  with  the  Adams  Express  Com- 
pany to  handle  its  express  business  on  their  railroad;  that 
the  plaintiff  was  employed  by  the  Express  Company  as  night 
watchman  over  its  packages  and  property  on  the  defendant's 
premises  at  Calvert  Station,  and  had  been  so  employed  about 
six  years ;  that  about  six  o'clock  on  the  morning  of  December 
22nd,  1910,  when  his  night's  work  was  over,  and  while  it 
was  still  dark,  he  was  admitted  through  the  regular  pas- 
senger gate  and  boarded  a  train  for  Union  Station  on  his 
way  home ;  that  when  the  train  arrived  at  Union  Station  he 
alighted  and  was  in  the  act  of  crossing  the  regular  passenger 
platform  connected  with  the  station  when  he  unknowingly 
stepped  upon  a  sheet  of  ice,  which  caused  his  foot  to  slip  and 
catch  in  a  groove  between  a  track  and  the  platform,  throwing 
him  on  his  hands  and  knees  and  breaking  one  of  his  legs  in 
two  places  and  causing  other  bodily  injuries;  that  for  five 
years  he  had  been  in  the  habit  of  going  home  by  the  route 
described  after  his  night's  work  was  finished ;  that  his  use  of 
this  means  of  returning  home  from  his  work  was  at  the 
request  and  invitation,  and  with  the  full  knowledge  and  con- 
sent of  the  defendants  and  their  authorized  agents;  that  he 
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was  always  admitted  regularly  through  the  passenger  gate, 
and  the  agents  of  the  defendants  authorized  to  collect  fares 
had  never  demanded  any  from  him,  but  if  they  had  done  so, 
he  would  have  paid  his  fare;  that  the  accident  resulting  in 
the  injury  complained  of  was  caused  by  gross  n^ligence  on 
the  part  of  the  defendants,  their  agents  and  servants,  in  the 
premises,  without  any  fault  or  negligence  on  the  part  of  the 
plaintiff  thereimto  directly  contributing. 

To  this  declaration  the  defendants  demurred,  and  the 
Court  below  having  sustained  the  demurrer  the  plaintiff  filed 
by  leave  of  the  Court  an  amended  declaration  containing 
three  counts.  The  first  count  adopted  the  allegations  of  the 
original  declaration.  The  second,  in  addition  to  reproducing 
the  averments  of  the  first,  included  a  statement  to  the  effect 
that  the  plaintiff  had  for  some  time  tendered  his  fare  to  the 
agents  of  the  defendants  authorized  to  receive  it,  but  that  it 
was  not  accepted,  and  that  he  continued  to  make  such  tenders 
imtil  he  found  it  useless.  In  the  third  count  the  allegations 
of  the  first  are  again  repeated  in  connection  with  the  aver- 
ment that  as  the  plaintiff  was  lawfully  on  the  premises  of 
the  defendants  they  owed  him  the  duty  of  providing  a  saffe 
means  of  departure,  and  that  his  injury  occurred  through  the 
gross  negligence  of  the  defendants  with  respect  to  the  ob- 
servance of  this  duty  while  he  was  leaving  their  premises  in 
the  way  he  customarily  used  at  their  invitation. 

The  demurrer  was  renewed  to  the  declaration  as  amended, 
and  to  each  of  its  counts,  and  was  sustained.  As  the  plain- 
tiff declined  to  amend  further,  judgment  was  entered  for 
the  defendants  on  the  demurrer.  From  this  judgment  the 
plaintiff  has  appealed. 

The  averments  for  each  count  of  the  declaration  clearly 
place  the  plaintiff  in  the  position  of  a  gratuitous  passenger 
at  the  time  of  the  injury  for  which  he  sues.  It  is  not  dis- 
puted that  such  a  passenger  is  ordinarily  entitled  to  the  same 
care  and  protection  on  the  part  of  the  carrier  as  those  who 
pay  the  regular  fare.  This  principle  is  settled  in  this  State 
by  the  case  of  Abell  v.  Western  Md.  R.  R.  Co.,  63  Md.  433, 
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and  has  been  generally  adopted  in  other  jurisdiction. 
Numerous  cases  on  the  subject  are  collected  in  6  Cyc.  544, 
and  in  a  case  note  to  Indianapolis  Trac.  &  Terminal  Co.  v. 
Lawson,  (C.  C.  A.)  5  L.  E.  A.  (N.  S.)  721.  It  is  not  denied 
also  that  a  carrier  may  be  liable  for  injuries  sustained 
through  its  negligence  in  permitting  a  platform  it  has  pro- 
vided for  the  use  of  its  passengers  to  be  in  an  unsafe  condi- 
tion on  account  of  the  presence  of  ice.  Topp  v.  United  JRys. 
Co.,  99  Md.  637;  Weston  v.  N.  Y.  Elevated  By.  Co.,  73  N. 
Y.  595 ;  Lemon  v.  Grand  Rapids  &  I.  By.  Co.,  136  Mich. 
647;  100  N.  W.  22;  Maxfield  v.  Maine  Central  B.  Co.,  100 
Me.  79;  60  Atl.  710;  Waterbury  v.  Chicago,  M.  &  St.  P. 
B.  Co.,  104  Iowa,  32;  73  N.  W.  341;  Chicago  &  N.  W.  B. 
Co.  V.  Smith,  59  111.  Appls.  242. 

The  contention  in  this  case  is  that  the  transportation  of 
the  plaintiff  as  a  gratuitous  passenger  was  a  violation  of  the 
provisions  of  the  Public  Service  Conmiission  Law  of  Mary- 
land, and  that  since  the  plaintiff  was  participating  in  the 
alleged  unlawful  act  when  he  was  injured  he  cannot  recover. 
The  statutory  provisions  upon  which  the  defendants  rely  are 
contained  in  sections  428  and  440  of  Article  23  of  the  Anno- 
tated Code  of  1912.  It  is  provided  by  section  16,  Acts  1910, 
Chapter  180,  page  358,  that:  "No  common  carrier  subject  to 
the  provisions  of  this  sub-title  shall,  directly  or  indirectly, 
issue  or  give  any  free  tickets,  free  pass  or  free  transporta- 
tion for  passengers  or  property  between  points  within  this 
State,  except  to"  (certain  enumerated  classes  including) 
"employees  of  sleeping  car  companies,  express  companies, 
telephone  and  telegraph  companies  doing  business  along  the 
line  of  the  issuing  carrier."  Section  440  provides  that: 
"Every  person  who,  either  individually  or  acting  as  an  officer 
or  agent  of  a  corporation  or  person,  other  than  a  common 
carrier,  railroad  corporation  or  street  railroad  corporation, 
shall  violate  any  provision  of  this  sub-title,  *  *  *  or  who 
shall  procure  or  aid  or  abet  any  such  corporation  or  person 
in  a  violation  of  this  sub-title  *  ♦  ♦  shall  be  guilty  of  a  mis- 
demeanor." 
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It  is  urged  that  the  plaintiff,  though  an  employee  of  an 
express  company  doing  business  along  the  line  of  the  defend- 
ants, could  not  lawfully  accept  free  passage  on  the  defend- 
ants' train  in  returning  home  from  work  because  he  was  not 
then  personally  engaged  in  the  business  of  the  express  com- 
pany. Upon  the  theory  that  he  is  not  entitled  to  the  benefit 
of  the  exception  in  section  428  it  is  earnestly  contended  that 
the  plaintiff  at  the  time  of  the  accident  was  plainly  guilty 
under  section  440  of  procuring,  aiding  or  abetting  the  de- 
fendants in  violating  the  prohibition  of  the  statute  as  to  free 
transportation  of  passengers  and  is  consequently  precluded 
from  recovering  for  an  injury  to  which  his  own  unlawful 
act  contributed.  We  do  not  find  it  necessary  to  discuss  this 
argument  in  its  entirety,  because  we  are  clearly  of  the  opin- 
ion that  it  was  not  a  violation  of  law  for  the  defendants  to 
grant  or  for  the  plaintiff  to  accept  the  gratuitous  passage  in 
the  course  of  which  he  was  injured.  As  the  Act  in  express 
terms  permits  the  free  transportation  of  employees  of  ex- 
press companies  doing  business  along  the  defendants'  line, 
and  as  the  demurrer  admits  that  the  plaintiff  was  an  em- 
ployee of  such  a  co^ipany  on  the  occasion  in  question,  we 
can  see  no  reason  to  hold  that  he  was  not  entitled  to  the 
benefit  of  the  exception  which  the  statute  plainly  provides. 

Prior  to  the  enactment  of  this  legislation  there  was  no 
limitation  in  the  law  of  Maryland  upon  the  right  of  carriers 
to  transport  passengers  without  charge,  and  the  statute  now 
in  force  leaves  that  right  imrestricted  as  to  the  classes  it 
excepts.  There  is  nothing  in  the  statute  to  support  the  con- 
struction that  the  exception  applies  only  to  the  designated 
employees  when  they  are  travelling  upon  the  business  of  the 
employing  companies.  The  Legislature  has  defined  the  per- 
sons to  whom,  but  not  the  purposes  for  which,  free  passage 
may  be  lawfully  given  and  accepted  in  the  case  of  the  class 
under  consideration.  The  Court  would  have  to  assume  a 
duty  which  was  manifestly  not  intended  to  be  imposed  if  it 
should  attempt  to  sub-divide  the  classes  the  Act  specifies  and 
to  prescribe  further  terms  and  conditions  for  the  exercise  of 
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the  right  it  reserves.  We  accordingly  hold  that  the  declara- 
tion shows  the  plaintiff  to  have  been  travelling  lawfully,  as 
a  gratuitous  passenger  on  the  defendants'  road  and  prem- 
ises, when  he  received  the  injury  of  which  he  complains, 
and  since  the  objection  we  have  discussed  will  be  overruled 
upon  that  ground  we  will  indicate  no  opinion  as  to  whether 
the  plaintiff  would  have  been  without  remedy  if  he  had  been 
injured  while  travelling  contrary  to  the  prohibition  of  the 
statute. 

No  point  has  been  made  as  to  the  sufficiency  of  the  charge 
of  negligence  in  the  declaration,  but  it  is  proper,  under  de- 
murrer, that  this  feature  of  the  case  should  be  considered. 
In  each  of  the  counts  a  description  of  the  accident,  and  the 
imsafe  condition  to  which  it  is  attributed,  is  followed  by  the 
allegation  that  it  was  caused  by  gross  negligence  on  the  part 
of  the  defendants  in  the  premises.  This  Court  has  sustained 
as  sufficient,  in  a  suit  between  passenger  and  carrier,  a  dec- 
laration which  alleged  that  the  plaintiff  was  injured  as  the 
result  of  the  defendants'  negligence  in  the  management  of 
its  railroad  and  the  car  and  train  in  which  the  plaintiff  was 
traveling.  Phil  B.  &  W.  R.  Co.  v.  Allen,  102  Md.  110. 
The  Code  form  of  declaration  in  suits  between  parties  sus- 
taining this  relation  permits  the  mere  averment  that  'T)y 
reason  of  the  insufficiency  of  an  axle  of  the  car  in  which  he 
was  riding  the  plaintiff  was  hurt;  and  the  defendant  did  not 
use  due  care  in  reference  to  said  axle,  but  the  plaintiff  did 
use  due  care."    Art.  75,  sec.  24,  sub-sec.  36. 

In  this  case  the  declaration  mentions  the  specific  condition 
as  to  the  existence  of  which  the  carrier  is  charged  with  neg- 
ligence, and  it  would  seem  to  be  as  explicit  in  this  respect 
as  the  rule  of  pleading  applied  in  the  Allen  case,  supra,  and 
illustrated  in  the  Code  form  we  have  quoted,  would  require. 

We  think  the  demurrer  should  have  been  overruled. 

•  Judgment  reversed,  with  costs  to  the  ap- 
pellant, and  case  remanded  for  a  new 
trial* 
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FREDERICK  D.  HALL  et  al.  vs.  AJ>RLAN  HUGHES 

ET  AIj.,  ReCEIVEES. 

Stockholders:  statutory  liability  to  creditors;  unpaid  subscrip- 
tion to  stock.    Receivers'  Rights.    Equity:  pleading  and 
practice;  questions  of  law  decided  in  advance.  Code, 
Article  16,  section  206;  appeals.    ■ 

It  is  only  in  case  of  insolvency  that  the  statutory  liability  of' 
stockholders  to  creditors  upon  their  unpaid  subscriptions  to 
stock  may  be  enforced;  and  such  insolvency  may  be  estab- 
lished upon  proper  allegations  by  proof  of  the  fact,  and  need 
not  be  established  by  decree  of  Court.  p.  489 

Section  79  of  Chapter  240  of  the  Acts  of  1908  (section  104  of 
Article  23,  Code  1912),  which  provides  that  "nothing  herein 
shall  release,  affect  or  impair  the  rights  of  any  creditor  or 
creditors  of  any  corporation,  or  the  obligations  or  liability 
of  any  corporation,  or  of  any  stockholder,  or  of  any  cor- 
porate officer,  existing  on  the  said  first  day  of  June,  in  the 
year  nineteen  hundred  and  eight,  or  the  remedies  to  enforce 
to  protect  the  same,"  does  not  prevent  receivers  from  pro- 
ceeding under  section  41  of  that  Act  (section  66  of  Article 
23)  against  stockholders,  in  favor  of  creditors  who  did  not 
become  such  until  after  the  passage  of  the  Act.  p.  494 

Stockholders  are  liable  to  creditors  only  for  debts  and  con- 
tracts created  while  they  are  stockholders.  p.  491 

If  a  stockholder  disposes  of  his  stock  in  good  faith,  he  has  no 
liability  thereon  to  creditors  as  to  debts  thereafter  created. 

p.  491 
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No  appeal  from  an  order  overruling  a  plea  to  the  entire  bill 
can  be  sustained  under  section  205  of  Article  16  of  the  Code, 
providing  that  the  lower  Court  may  pass  an  order  directing 
that  such  questions  of  law  as  are  to  be  decided  in  advance 
"be  raised,  for  the  opinion  of  the  Court,  either  by  special 
case,  or  otherwise,  when  no  such  order  was  paased.''      p.  494 

Decided  January  nth,  19 IS, 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Bond, 

J.). 

The  f act*  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before   Boyd,  C.   J.,    Bbiscoe^ 
Peabce^  Bubke,  Thomas,  Ubnee  and  Stockbbidoe,  JJ. 

Richard  Culbreth,  for  the  appellant 

Thomas  Hughes  and  Sylvan^  Hayes  Lauchheimery  for  tiie 
appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court 
This  case  was  previously  before  us  on  an  appeal  taken 
by  the  receivers  from  an  order  sustaining  the  demurrer  of 
Messrs.  Hall  and  Spring  to  the  bill  of  complaint  We 
afRrmed  the  order,  but  remanded  the  cause  so  that  tlie 
receivers  could  by  proper  amendment,  if  they  saw  fit,  make 
the  allegations  held  by  us  to  be  necessary.  The  opinion  then 
filed  is  reported  in  Hughes  et  ah.  Receivers,  v.  Hall  et  al., 
117  Md.  547.  An  amended  bill  was  filed  by  the  receivers 
and  to  that  these  appellants  filed  a  plea  in  which  they  averred, 
"That  said  subscription  agreement  was  signed  and  delivered 
by  the  parties  thereto  before  the  first  day  of  June,  in  the 
year  nineteen  hundred  and  eight  (1908)".  An  order  was 
pas^ted  overruling  the  plea  and  from  that  order  this  appeal 
\^a8  taken. 
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The  object  of  this  proceeding  is  to  recover  from  certain 
stockholders  of  the  Hopkins  Clothing  Company  the  amounts 
allied  to  have  been  unpaid  on  common  stock  of  the  com- 
pany held  by  them  respectively.  In  the  prior  case  Judge 
Stockbridoe,  in  speaking  for  the  Court  in  reference  to  sec. 
41  of  Ch.  240  of  Acts  of  1908,  p.  41  (now  sec.  66  of  Art.  23 
of  Code  of  1912),  said:  "In  this  section  there  is  thus  con- 
ferred upon  a  receiver  or  other  person  winding  up  the 
affairs  of  the  corporation,  an  express  power  to  maintain  a 
proceeding  against  the  stockholders,  for  such  sums,  if  any, 
as  may  remain  unpaid  upon  the  stock  held  by  them,  and 
that  without  any  distinction  of  the  character  of  the  receiver 
as  'chancery'  or  statutory."  Attention  was  called  to  the  fact 
that  the  provision  in  that  section  that  "in  the  event  of  the 
insolvency  of  the  corporation  such  liability  shall  be  con- 
sidered as  an  asset  of  the  corporation,  and  may  be  enforced 
by  the  receiver,  trustee  or  other  j>erson  winding  up  the 
affairs  of  the  said  corporation*'  was  "without  any  mention 
whether  such  insolvency  shall  be  established  by  a  decree  of 
Court,  or  the  proof  of  it  as  a  facf  After  in  effect  holding 
that  such  receivers  as  the  appellees  could  proceed  in  a  proper 
case  to  recover  unpaid  subscriptions  to  stock,  it  was  said: 
"But  the  prii^ary  source  to  look  to  for  the  payment  of  the 
debts  of  a  corporation  is  the  tangible  assets  of  the  corporation, 
and  these  should  be  first  exhausted  for  the  benefit  of  the 
creditors  before  recourse  is  had  as  against  the  stockholders." 
The  opinion  then  pointed  out  that  the  bill  did  not  show 
that  the  company  was  insolvent,  or  allege  such  facts  as  were 
necessary  to  render  the  stockholders  liable.  As  the  cause 
was  remanded  so  that  the  receivers  could  by  amendment  make 
such  allegations  as  were  stated  to  be  necessary,  the  effect 
of  the  decision  necessarily  was  that  the  insolvency  of  the 
corporation  could  be  established  under  proper  allegations  by 
the  proof  of  it  as  a  fact,  and  not  necessarily  by  a  decree  of 
Court. 

The  defects  referred  to  in  the  bill  have  been  corrected  by 
the  amended  bill,  and  it  is  shown  by  the  allegation  therein 
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that  the  company  is  insolvent,  and  that  even  if  the  sums  al- 
leged to  be  due  by  the  stockholders  are  collected  there  will 
not  be  sufficient  to  pay  the  creditors  in  full.  It  alleges  that 
the  stockholders  of  the  company  named  in  the  bill  "by  reason 
of  their  having  been  subscribers  to  the  preferred  stock  there- 
of, received  through  said  subscriptions  as  and  for  a  bonus 
from  said  company  certain  shares  of  the  common  stock 
thereof  of  a  par  value  each  of  one  hundred  dollars  as  herein- 
after set  out,  without  paying  anything  therefor,  and  thereby 
obtained  for  themselves  against  the  rights  of  the  creditors  of 
said  company,  the  assets  and  property  of  said  company,  and 
that  they  never  gave  any  value  therefor  of  any  kind."  The 
names  of  said  stockholders,  the  number  of  shares  of  common 
stock  so  held  by  them,  and  the  dates  of  issue  thereof  are 
given.  It  appears  from  the  list  that  the  shares  held  by  the 
appellants  and  one  held  by  each  of  two  other  parties  were 
issued  in  1909  and  that  all  of  the  others  were  issued  prior  to 
June,  1908. 

The  contention  of  the  appellants  is  that  section  79  of 
Chapter  240  of  the  Acts  of  1908  (section  104  of  Article  23 
of  Code  of  1912)  excepts  stockholders  who  subscribed  for 
their  stock  before  June  1st,  1908,  from  the  provision  author- 
izing receivers  to  sue  for  unpaid  subscriptions.  That  sec- 
tion was  amended  by  Chapter  53  of  the  Acts  of  1910,  but 
not  in  respect  to  this  question.  The  part  of  it  applicable  to 
this  case  is :  "Nothing  herein  shall  release,  affect  or  impair 
tiie  rights  of  any  creditor  or  creditors  of  any  corporation  or 
the  obligations  or  liability  of  any  corporation  or  of  any 
stockholder  or  of  any  corporate  officer  existing  on  the  said 
first  day  of  June,  in  the  year  nineteen  himdred  and  eight 
(1908)  or  the  remedies  to  enforce  or  protect  the  same.*'  In- 
asmuch as  the  bill  alleges  that  the  shares  of  stock  held  by 
these  appellants  were  issued  on  March  30,  1909,  and  April 
2,  1909,  respectively,  they  filed  the  plea  alleging  that  the 
subscription  agreement  was  signed  and  delivered  by  the 
parties  thereto  before  the  first  of  June,  1908,  their  theory 
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being  that  for  that  reason  they  were  included  in  the  pro- 
vision in  section  104  of  Article  23  above  quoted. 

It  is  shown  by  the  amended  bill  that  all  of  the  debts 
due  to  the  creditors  of  the  company  were  contracted  after 
June  Ist,  1908,  all  with  two  or  three  exceptions  in  1910. 
It  is  manifest,  if  that  be  true,  that  there  were  no  existing 
rights  of  any  of  those  creditors  against  the  stockholders  of 
this  company  on  June  1st,  1908,  for  the  plain  reason  that 
they  were  not  then  creditors  of  the  corporation,  in  so  far  at 
least  as  these  claims  were  concerned.  There  have  been  many 
decisions  in  this  State  in  reference  to  the  liability  of  stock- 
holders for  unpaid  subscriptions  to  the  capital  stock  of  cor- 
porations, and  the  statutes  creating  the  liability  have  been 
several  times  amended.  It  has  been  thoroughly  established 
by  these  decisions  that  stockholders  were  only  liable  to  cred- 
itors for  debts  and  contracte  created  while  they  were  stock- 
holders. If  then  these  stockholders  had  on  or  after  June  1st, 
1908,  but  before  the  debts  of  any  of  the  creditors  mentioned 
in  this  bill  were  created,  disposed  of  those  shares  of  stock 
in  good  faith,  it  could  not  be  pretended  that  there  would  have 
been  any  existing  rights  of  those  creditors  against  these 
stockholders  or  that  there  were  any  obligations  or  liability 
on  their  part  to  such  creditors.  How  then  can  it  be  said  that 
section  79  of  Chapter  240  of  the  Acts  of  1908  reserved  to 
these  creditors  remedies  existing  on  Jime  1st,  iy08,  to  en- 
force obligations  or  liabilities  of  the  appellants  when  there 
were  none,  or  to  protect  rights  of  the  creditors  when  none 
were  existing? 

It  is  true  that  section  41  of  the  Act  provides  that  "every 
stockholder  of  any  corporation  in  this  State  shall  remain 
liable  for  the  benefit  of  its  creditors  for  the  amount  of  the 
face  value  of  his  stock,  or  of  his  subscription,  in  case  the 
stock  has  not  been  issued,  less  the  amount  he  shall  already 
have  paid  thereon,  until  he  shall  have  paid  said  amount  in 
good  faith,*'  but  it  then  provides  "and  in  the  event  of  the 
insolvency  of  the  corporation,  such  liability  shall  be  con- 
sidered as  an  asset  of  the  corporation  and  may  be  enforced 
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by  the  receiver,  trustee  or  other  person  winding  up  the  alFairs 
of  said  corporation,  notwithstanding  any  release,  agreement 
or  arrangement  short  of  actual  payment  which  may  have 
been  made  between  the  corporation  and  said  stockholder." 
There  was  no  liability  of  the  stockholders  on  June  1st,  1908, 
for  any  of  the  debts  mentioned  in  these  proceedings,  as  we 
have  seen,  and  there  is  nothing  to  suggest  that  the  corpora- 
tion was  then  insolvent.  If  the  appellants'  contention  be  cor- 
rect, then  if  the  corporation  had  continued  in  business  for 
twenty  or  more  years  after  June  1st,  1908,  had  then  become 
insolvent  and  had  gone  into  the  hands  of  receivers,  and  the 
appellants  were  still  stockholders  but  had  not  paid  their 
stock  in  full,  section  79  would  still  apply,  simply  because 
the  appellants  were  liable  for  unpaid  stock  on  Jime  1st, 
1908.  Of  course  the  L^slature  did  not  intend  that,  and 
we  do  not  think  the  language  used  justifies  such  a  construc- 
tion. 

The  statutes  in  force  from  time  to  time  in  this  State 
making  stockholders  liable  for  unpaid  stock  were  primarily 
intended  to  protect  creditors,  and  before  the  passage  of 
Chapter  305  of  the  Acts  of  1908  any  creditor  could  sue  at 
law  or  in  equity  any  stockholder,  who  was  such  at  the  time 
the  debt  was  contracted,  and  recover  from  him  to  the  extent 
of  the  balance  due  on  his  stock  subscription, — ^not  exceeding 
of  course  the  amoimt  of  the  debt  due  the  creditor.  Steel  Co. 
V.  Equitable  Society,  113  Md.  81.  That  Act  of  1908  amend- 
ed section  64  of  Article  23  of  the  Code  of  1888  (section  72 
of  Article  23  of  Code  of  1904),  and  provided  that  "the  liabil- 
ity of  such  stockholder  shall  be  an  asset  of  the  corporation 
for  the  benefit  ratably  of  all  the  creditors  of  such  corpora- 
tion, if  necessary,  to  pay  the  debts  of  such  corporation,  shall 
be  enforceable  only  by  appropriate  proceedings  by  such  cor- 
poration or  by  a  receiver,  assignee  or  trustee  of  such  corpora- 
tion, acting  under  the  orders  of  a  Court  of  competent  juris- 
diction ;  provided,  however,  that  this  section  shall  not  aflFect 
the  rights  of  any  creditor  under  the  existing  laws  of  this 
State  against  the  stockholders  who  were  liable  to  such  cred- 


Digitized  by 


Google 


HALL  vs.  HUGHES.  493 

Md.]  Opinion  of  the  Court 

itors  at  the  date  of  the  passage  of  this  Act."  That  Act  also 
added  section  64-A,  which  provided  that  the  exclusive  rem- 
edy for  the  enforcement  by  creditors  against  stockholders  of 
all  rights  existing  under  section  64,  as  it  stood  before  the 
passage  of  that  Act,  and  reserved  by  section  64,  should  be  as 
against  stockholders  residing  in  Maryland  ^^by  bill  in  equity 
in  the  nature  of  a  creditors^  bill  filed  against  such  stock- 
holders,'^ etc.  It  also  provided  that  section  64-A  should  be- 
come operative  as  of  July  1st,  1907,  and  for  the  abatement 
of  actions  brought  since  that  date,  but  authorized  the  plain- 
tiffs in  such  cases  to  become  parties  to  a  bill  in  equity  of  the 
character  mentioned  in  that  section.  That  Act  took  effect 
on  April  6,  1908,  and  was  sustained  in  Steel  Co.  v.  Equit- 
able Society,  supra,  and  Bettendorf  v.  Field,  114  Md.  487. 

Chapter  240  of  the  Acts  of  1908,  which  was,  as  disclosed 
by  its  title,  "An  Act  to  revise  the  corporation  laws  of  the 
State,''  repealed  sections  1  to  92,  inclusive,  and  other  sections 
of  Article  23  of  the  Code  of  1904,  and  provided  as  a  substi- 
tute for  them,  seventy-nine  new  sections  to  be  known  as 
sections  1  to  79,  inclusive.  Other  sections  were  also  amended 
but  are  not  involved  in  this  case.  That  Act  did  not  take 
effect  until  June  Ist,  1908,  and  as  Chapter  305  of  the  Acts 
of  1908  was  in  operation  before  that  time,  we  held  in  the 
two  cases  last  cited  that  the  rights  and  remedies  conferred 
by  it  on  creditors  of  corporations  against  their  stockholders 
were  within  the  saving  clause  of  section  79  of  Chapter  240. 

Section  41  is  now  the  statute  law  of  this  State  in  refer- 
ence to  the  liability  of  stockholders,  and  inasmuch  as  it  was 
a  part  of  the  statute  passed  for  the  revision  of  the  corpora- 
tion laws  of  the  State,  it  can  not  be  supposed  that  the  Legis- 
lature intended  by  section  79  to  provide  a  remedy  against 
stockholders  of  corporations  then  in  existence,  who  had  not 
paid  for  their  stock,  so  radically  different  from  the  one  it 
provided  in  the  general  revision  •  of  the  corporation  laws, 
regardless  of  when  the  debts  of  the  creditors  were  contracted. 
If  such  had  been  its  intention  it  would  have  been  simpler, 
and  the  more  usual  way,  to  have  reserved  against  stock- 
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holders  or  corporations  then  in  existence  who  had  subscribed 
for  their  stock  prior  to  June  1st,  1908,  the  remedies  in  force 
before  the  passage  of  that  Act. 

So  whether  or  not  it  can  be  said  that  the  prior  decision  of 
this  Court  determined  the  question  raised  by  this  plea,  we 
do  now  distinctly  and  definitely  decide  that  section  79  of 
Chapter  240  of  the  Act«  of  1908  (sec.  104  of  Art  23)  is 
not  applicable  to  this  case,  and  does  not  in  any  way  interfere 
with  the  receivers  proceeding  under  section  41  of  that  Act 
(sec.  66  of  Art.  23). 

No  other  question  was  raised  by  the  plea  and  we  will  not 
therefore  consider  other  points  argued  by  the  appellants.  As 
we  have  passed  on  the  plea  and  no  motion  to  dismiss  the 
appeal  was  filed,  we  will  not  discuss  the  question  whether  an 
appeal  could  properly  have  been  taken  from  an  order  ovei^ 
ruling  a  plea  to  the  whole  bill  filed  by  two  of  a  number  of 
defendants,  further  than  to  say  that  the  right  of  appeal  could 
not  be  sustained,  as  the  appellants  suggested,  by  reason  of 
section  205  of  Article  16  of  the  Code.  That  section  pro- 
vides that  the  lower  Court  may  pass  an  order  and  direct  that 
such  question  of  law  as  is  to  be  decided  in  advance  as  therein 
stated  "be  raised  for  the  opinion  of  the  Court,  either  by 
special  case,  or  in  such  other  manner  as  the  Court  may  deem 
expedient"    No  such  order  was  passed. 

Order  affirmed,  the  appellants  to  pay  the  costs. 
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SARAH  GREGORY,  ANTOINETTE  GREGORY  and 
JULIA   G.   FLYNN  vs.   JAMES  W.   CHAPMAN, 
JR.,  REDMOND  C.   STEWART  and  JAMES 
E,   INGRAM,   Receivers.     REESE   CAR- 
PENTER, Executor  of  the  Will  of 
Caroline    Carpenter,    Deceased, 
vs.  SAME.      J.  H.  RHODES 
vs.  SAME. 

Liens:  what  constitutes — .    Insolvency:  creditors'  rights;  equi- 
table distribution.     Cemetery  Companies:  insolvent;  lot- 
holders'  rights;  rights  of  holders  of  "land  certificates." 
Corporations:  without  capital;  purchase  of  land; 
"land  certificates,"  in  payment;  rights 
of  holders. 

An  interest  amounts  to  a  lien  only  where  it  is  susceptible  of 
enforcement  by  the  sale  or  appropriation  of  the  property  to 
which  it  relates.  p.  503 

A  cemetery  company,  not  authorized  to  issue  any  capital  stock, 
in  order  to  pay  for  its  land,  issued  obligations  called  "land 
certificates,"  the  holders  of  which  were  to  receive  one-half 
of  the  proceeds  of  the  sale  of  the  use  of  lots  for  burial  pur- 
poses; upon  the  insolvency  and  dissolution  of  the  corpora- 
tion, and  a  sale  of  its  assets  by  a  receiver,  it  was  held,  that 
such  "land  certificates"  were  not  liens  on  the  land,  but  were 
at  most  only  liens  upon  the  proceeds  of  the  sale,  and  did  not 
affect  the  title  of  the  purchaser  at  the  receiver's  sale.    p.  503 
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This  plan  for  the  purchase  of  property  by  a  corporation,  which 
is  not  authorized  to  issue  capital  stock,  is  neither  ultra  vires 
nor  illegal.  p.  505 

The  holders  of  such  certificates  had  no  voting  privileges,  no 
say  in  the  management  of  the  company,  and  had  no  interest 
but  to  receive  one-half  of  the  proceeds  of  the  sale  of  the  use 
of  lots ;  they  were  not  stockholders  of  the  company,  but  were 
vendors,  with  claims  contingent  both  as  to  the  amount  and 
time  of  payment  of  the  purchase  money. 

As  the  proceeds  from  the  receiver's  sales  included  not  only 
the  returns  from  the  sale  of  the  use  of  buriai  lots,  referred  to 
in  the  land  certificates,  but  also  from  the  sale  of  permanent 
and  expensive  improvements  made  by  the  company,  to  which 
the  holders  of  the  certificates  had  not  contributed,  the  latter 
had  no  lien  upon  the  whole  of  such  proceeds ;  they  were  held, 
to  be  creditors  only  of  the  company  and,  as  such,  entitled  to 
participate  with  the  other  claimants,  but  with  no  priority  over 
them.  pp.  506-507 

They  should  be  treated  as  creditors,  with  claims  aggregating 
one-half  of  the  proceeds  from  the  sale  of  the  cemetery  and, 
in  addition,  one-half  of  the  amounts  realized  by  the  com- 
pany, and  its  receivers,  from  the  sale  of  the  use  of  burial 
lots,  on  account  of  which  the  certificate  holders  had  received 
no  payments;  and  upon  the  basis  of  the  claims  so  ascer- 
tained, the  certificate  holders  should  share  in  proportion  to 
their  respective  interests,  pro  rata  with  all  other  creditors. 

p.  508 

In  the  distribution  of  the  assets  of  a  cx)rporation  because  of 
insolvency,  the  principles  of  equity  must  be  applied.        p.  508 

Upon  the  insolvency,  dissolution  and  sale  of  a  cemetery  com- 
pany which  had  sold  lots  under  an  agreement  for  their  per- 
petual care  and  maintenance,  it  is  proper  that  a  stipulation 
should  be  made  for  the  assumption  of  this  duty  by  the  pur- 
chaser of  the  cemetery  property.  p.  509 

Decided  January  17th,  1918, 

Four    appeals    from    the   Circuit    Court   for   Baltimore 
County,  sitting  in  Equity  (Duncan^  J.). 
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The  facts  are  stated  in  the  opinion  of  the  Court 

The  four  appeals  were  argued  before  Boyd,  C.  J.,  Bbis- 
COE,  BuBKE,  Thomas,  Pattison,  Urner  and  Stockbeidgb, 
JJ. 

Morris  A.  8oper  (with  a  brief  by  Soper  &  Emory) y  for 
J.  SL  Rhodes^  appellant 

George  M.  Brady  (with  Maloy,  Brady  &  Enibert  and 
Burke  &  Janifer  on  the  brief),  for  F.  E.  Baker  and  Beese 
Carpenter  individually,  appellants. 

Osbom  7.  Yellott  (with  whom  was  Richard  E.  Preece  and 
Arthur  P.  Oorman,  Jr.,  on  the  brief),  for  Sarah  Gh-egory 
et  ah.  and  Beese  Carpenter,  executor,  appellants. 

Randolph  Barton,  Jr.,  and  Edwin  T.  Dicherson  (with 
whom  was  W.  Bums  Trundel  on  the  brief),  for  the  receiv- 
ers, appellees. 

Joseph  C.  France  (with  whom  were  Alfred  Bagby,  Jr., 
Clarence  W.  Perkins,  J.  Edward  Tyler  and  Wilton  Snowden, 
Jr.,  on  the  brief),  for  the  holders  of  land  shares. 

XJbneb,  J.,  delivered  the  opinion  of  the  Court. 

The  Druid  Ridge  Cemetery  of  Baltimore  County  was  in- 
corporated on  January  14th,  1896,  under  the  general  cor- 
poration laws  of  Maryland.  Its  charter  declared  that  it  was 
not  organized  for  profit  and  that  it  would  have  no  capital 
stock.  Upon  the  day  of  its  incorporation  it  acquired  by  deed  a 
tract  of  200  acres  of  land  in  Baltimore  County.  This  was 
in  excess  of  the  quantity  of  land  it  could  hold  under  the  law, 
but  the  conveyance  was  subsequently  sanctioned  by  the  Act 

VOL.  119  32 
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of  1900,  Chapter  537.  There  was  no  purchase  price  men- 
tioned in  the  deed,  but  contemporaneously  with  its  execution 
tke  parties  entered  into  a  written  agreement  in  which  the 
consideration  was  expressed.  The  agreement  recited  that  the 
deed  had  been  executed  by  Charles  Tyler  as  owner  and 
holder  of  the  land  for  himself  and  his  associates,  whose  inter- 
ests were  divided  into  ten  thousand  shares  and  were  held  in 
specified  proportions,  and  it  provides  that  the  corporate 
grantee  should  pay  to  the  holders  of  the  shares  thus  defined, 
as  the  purchase  price  of  the  property  conveyed,  one-half  of 
the  proceeds  of  all  sales  of  the  use  of  lots  in  the  cemet^py  for 
burial  purposes.  It  was  agreed  that  certificates  for  the 
shares  should  be  issued  by  the  corporation  and  be  transfer- 
able on  its  books,  and  that  the  shareholder's  half  of  the  pro- 
ceeds of  the  sale  of  lots  should  be  divided  among  them 
according  to  their  several  interests  on  the  first  days  of  Janu- 
ary and  July  in  each  year.  It  was  further  provided  that 
the  company  should  apply  the  remaining  half  of  the  pro- 
ceeds of  such  sales  to  preserving,  improving  and  embellish- 
ing the  cemetery  grounds  and  its  avenues,  paths  and  roads 
and  to  defraying  its  incidental  expenses.  There  was  a  pro- 
vision that  the  lots  should  be  sold  at  prices  to  be  established 
in  the  by-laws  of  the  company,  first  adopted  after  the  agree- 
ment, and  should  not  be  changed  without  the  written  consent 
of  a  majority  in  interest  of  the  shareholders.  This  contract 
was  entered  upon  the  minutes  of  the  corporation,  and  was 
recited  in  a  later  agreement  between  the  parties,  executed 
and  acknowledged  on  March  23rd,  1897,  and  filed  for  record 
the  following  month  with  the  deed,  which  had  not  previously 
been  recorded.  In  the  last  mentioned  agreement  it  was 
stated  that  the  title  conveyed  by  the  deed  was  intended  to  be 
clear  of  an  outstanding  mortgage  on  the  land  for  $25,000.00, 
which  the  grantor  had  proposed  to  pay  from  the  proceeds  of 
the  sale  of  1000  shares  in  the  cemetery,  and  it  was  agreed, 
in  lieu  of  this  arrangement,  that  the  corporation  should  as- 
sume the  mortgage  in  consideration  of  the  transfer  of  that 
number  of  shares  to  a  designated  person  for  the  company's 
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use.  The  transfer  of  the  shares  is  admitted  in  the  agree- 
ment to  have  been  made  prior  to  its  delivery,  and  the  amount 
they  represented,  estimated  at  $25,000.00,  was  invested  in  a 
mausoleum  erected  in  the  cemetery  at  a  total  cost  of  $56,000. 

On  the  day  of  the  execution  of  the  first  agreement  referred 
to  the  company  adopted  by-laws  which  included  a  regula- 
tion establishing  the  prices  for  the  sale  of  burial  lots.  Pro- 
vision was  also  made  for  the  issuance  of  certificates  of  in- 
debtedness if  the  company  should  incur  debts  for  services 
rendered  or  material  furnished  in  preserving  or  improving 
the  cemetery.  These  certificates  were  to  be  transferable  by 
delivery,  unless  otherwise  provided  by  their  terms;  and  it 
was  made  the  duty  of  the  trustees  of  the  cemetery  to  set 
aside  from  the  proceeds  of  sales  of  the  use  of  lots  such  sums 
as  they  might  deem  necessary  to  pay  the  certificates  at  their 
maturity.  The  right  to  vote  at  the  meetings  of  the  corpora- 
tion was  conferred  upon  holders  of  certificates  of  indebted- 
ness and  owners  of  burial  lots,  but  this  privilege  was  not 
given  the  holders  of  land  share  certificates. 

The  company  began  its  operations  without  capital,  and  it 
was  required  from  the  outset  to  contract  debts  and  borrow 
money  in  order  to  develop  the  land  it  had  acquired  and 
make  it  available  for  cemetery  purposes.  There  was  ex- 
pended for  roads  and  grading,  the  construction  of  an  en- 
trance building  and  a  mausoleum,  the  making  of  a  lake,  the 
erection  of  fences,  and  for  other  improvements,  a  total  of 
about  $80,000.00.  In  addition  to  this  outlay  the  company 
had  to  provide  approximately  fifteen  thousand  dollars  a  year 
for  operating  and  maintenance  expenses.  The  sales  of  lots 
were  not  sufficiently  rapid  and  numerous  to  produce  the 
funds  necessary  to  meet  these  heavy  demands,  especially  in 
view  of  the  appropriation  of  half  the  proceeds  to  the  land 
shareholders.  It  was  consequently  necessary  to  gradually 
increase  the  issues  of  indebtedness  certificates.  They  event- 
ually aggregated  $142,203.00  and  represented  practically 
every  class  of  expenditures  made  by  the  company,  as  they 
were  issued  not  only  for  improvements  but  also  on  account 
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of  loans  contracted  to  meet  the  current  cost  of  operation, 
interest  on  existing  debts,  reduction  of  the  mortgage,  and  in 
some  instances,  apparently^  for  shares  due  holders  of  land 
certificates.  In  1910  the  company  owed,  besides  the  cer- 
tificates of  indebtedness,  and  exclusive  of  interest,  a  balance 
of  $15,197.00  on  the  mortgage,  $25,000.00  on  promissory 
notes,  $900.00  on  what  the  record  describes  as  comptroller's 
notes,  $13,569.60  on  open  accounts  and  $15,835.11  on  land 
shares,  making  total  liabilities  of  $212,704.71.  Its  assets, 
apart  from  the  cemetery  groimds  and  improvements,  eon* 
sisted  of  accounts  receivable  to  the  amount  of  $17,574.17  for 
lots  sold,  about  $400.00  in  cash,  and  some  implements  and 
other  chattels  whose  value  is  not  ascertained.  At  this  period 
burial  lots  having  an  aggregate  area  of  11  acres  had  been 
sold  for  approximately  $245,000.00,  of  which  $100,000.00 
had  been  distributed  in  semi-annual  dividends  to  the  holders 
of  the  land  certificates,  and  the  residue  applied  to  improve- 
ments, current  expenses  and  fiixed  charges.  The  amount  re- 
quired annually  for  these  purposes  was  from  $7,000.00  to 
$9,000.00  in  excess  of  the  company's  available  income,  and 
after  its  operations  had  been  conducted  under  these  difficult 
conditions  for  fourteen  years  a  proceeding,  such  as  the  pres- 
ent, for  a  receivership  and  dissolution  on  the  ground  of  in- 
solvency appeared  to  be  unavoidable. 

A  bill  having  that  object  in  view  was  filed  in  the  Circuit 
Court  for  Baltimore  County  on  October  15th,  1910.  There 
were  two  plaintiffs  in  the  proceeding,  one  of  whom  was  a 
creditor  upon  an  open  account  and  promissory  note,  and 
the  other  a  lot  owner  and  holder  of  both  land  and  indebted- 
ness certificates.  The  company  filed  an  answer  admitting  its 
insolvency  and  consenting  to  such  action  in  the  premises 
as  the  Court  might  deem  proper.  An  order  was  thereupon 
passed  appointing  receivers.  Shortly  after  entering  upon 
their  administration  they  filed  a  petition  to  have  the  holders 
of  the  land  certificates  made  parties  to  the  proceeding  in 
order  that  their  interests  might  be  protected,  and  that  the 
purchaser  of  the  company's  unsold  land  might  acquire  title 
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free  of  any  claim  based  upon  these  obligations.  The  peti- 
tion contained  a  list  of  the  land  shareholders,  and  the  Court 
ordered  that  they  be  made  parties  and  notified  by  the  usual 
process.  In  the  meantime,  on  application  of  the  receivers, 
the  publication  of  a  notice  to  creditors  had  been  directed. 
Numerous  answers  were  filed  by  bowel's  of  land  shares  and 
by  claimants  belonging  to  each  of  the  other  classes  we  have 
described.  There  was  a  great  diveii^ence  in  the  views  pre- 
sented as  to  the  rights  of  the  various  respondents  and  as  to 
the  proper  disposition  of  the  cemetery  and  the  proceeds  of 
the  land  if  decreed  to  be  sold.  After  a  full  hearing  the 
learned  Court  below  passed  a  decree  dissolving  the  company 
on  the  ground  of  insolvency  and  providing  for  the  sale  of 
its  property  and  franchises.  The  decree  directed  that  tlie 
sale  be  made  subject  to  the  outstanding  mortgage  and  to  the 
proviso  that  the  purchaser  should  covenant  and  agree  to 
hold  and  invest  $40,000.00  of  the  purchase  price  as  a. fund 
to  meet  and  comply  with  all  obligations  theretofore  assumed 
by  the  cemetery  company,  or  the  receivers,  for  the  perpetual 
care  of  lots  sold  for  burial  purposes,  and  should  further 
covenant  and  agree  to  set  apart,  invest  and  hold  such  por- 
tion of  the  proceeds  of  lots  thereafter  sold  as  might  be 
necessary  to  provide  for  their  perpetual  care  and  mainte- 
nance. It  was  determined  by  the  decree  that  out  of  the 
money  arising  from  the  sale  of  the  cemetery  the  expenses 
of  the  receivership  proceeding  be  first  paid,  that  the  sum  of 
$40,000.00  be  invested  in  the  name  of  the  purchaser  for  the 
purpose  previously  indicated,  and  that  the  residue  of  the 
proceeds  of  sale  be  divided  into  two  equal  portions,  one 
of  which  should  be  distributed  to  the  holders  of  land  shares, 
and  the  other  applied,  first  to  the  payment  in  full  of  comp- 
trollers' notes  and  open  accounts,  and  next  to  the  certificates 
of  indebtedness  and  promissory  notes. 

There  is  no  appeal  from  this  decree  in  so  far  as  it  adju- 
dicates the  insolvency  of  the  company,  effects  its  dissolution 
and  directs  a  sale  of  its  property,  but  two  holders  of  certifi- 
cates of  indebtedness  have  appealed  from  that  portion  of 
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the  decree  which  prescribes  the  mode  of  distributing  the 
proceeds  of  sale.  Pending  this  appeal  the  receivers  made 
and  reported  to  the  Court  a  sale  of  "all  the  unsold  land 
and  improvements,  personal  property,  rights,  privileges  and 
franchises"  of  the  Druid  Ridge  Cemetery  Company,  "as  an 
entirety  and  as  a  going  concern"  for  $205,000.00,  subject 
to  the  mortgage  for  $15,197.00  and  to  the  condition  that 
the  property  be  maintained  as  a  cemetery,  and  that  pro- 
vision be  made  in  the  n[ianner  prescribed  by  the  decree  for 
the  care  of  burial  lots  theretofore  and  thereafter  sold. 
Exceptions  to  the  sale  were  filed  by  holders  of  promissory 
notes  and  certificates  of  indebtedness,  who  questioned  the 
adequacy  of  the  price  at  which  the  property  was  sold,  and 
asserted  that  the  sale  was  not  made  advantageously  in  view 
of  the  pendency  of  an  appeal  from  the  decree  determining 
the  disposition  of  the  proceeds.  It  was  stated  that  parties 
interested  in  the  fund  would  have  bid  at  the  sale  if  their 
rights  had  been  finally  and  favorably  adjudicated,  but  that 
they  were  precluded  from  doing  so  on  account  of  uncertainty 
as  to  the  result  of  the  appeal.  The  purchaser  also  excepted 
to  the  sale  in  order  to  obtain  the  judgment  of  the  Court 
as  to  the  validity  of  his  title.  All  the  exceptions  were  over- 
ruled and  the  sale  ratified,  and  from  this  action  the  except- 
ants have  appealed.  These  latter  appeals  were  brought  up 
in  a  supplemental  record  and  have  been  argued  with  the 
appeal  taken  from  the  decree  under  which  the  sale  was 
reported. 

The  purchaser  is  the  only  party  who  raises  in  this  Court 
any  question  as  to  the  decree  in  so  far  as  it  directs  the  sale 
of  the  cemetery.  While  he  is  desirous  of  consummating  the 
purchase,  he  is  doubtful  as  to  the  title  because  of  the  fact, 
appearing  of  record,  that  some  of  the  resident  holders  of 
land  share  certificates  were  not  summoned  in  the  proceed- 
ing. The  point  is  made  that  such  certificates,  and  the 
agreement  under  which  they  were  issued,  may  have  created 
a  lien  on  the  land,  and  that  a  decree  for  sale  clear  of  such 
lien  could  not  be  affected  unless  all  the  lienors  were  dulv 
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notified  by  summons  as  to  the  resident,  and  publication  as 
to  the  non-resident  parties.  It  is  suggested  further  that 
the  case  does  not  show  conditions  which  make  it  proper  to 
apply  the  rule  of  representation  as  between  the  present  and 
absent  defendants. 

In  our  opinion  there  is  no  difficulty  as  to  the  titla  Whatr 
ever  interest  the  land  certificates  represented  in  the  pro- 
ceeds of  the  sale  of  burial  lots,  it  is  dear  that  they  con- 
stituted no  lien  upon  the  land  out  of  which  the  lots  were 
formed.  The  agreement  which  provides  for  these  certificates 
is  entirely  incompatible  with  the  existence  of  such  a  .lien. 
It  not  only  permits  but  requires  the  vendee  to  lay  out  and 
sell  the  land  for  burial  purposes  and  expressly  limits  the 
vendors'  claims  to  one-haU  of  the  proceeds  of  the  sales  as 
the  measure  and  source  of  payment  An  interest  amounts  to 
a  lien  only  where  it  is  susceptible  of  enforcement  by  the  sale 
or  appropriation  of  the  property  to  which  it  relates.  Jordan 
V.  Reynolds,  105  Md.  294;  Eschbach  v.  PUts,  6  Md.  71; 
25  Cyc.  660.  In  this  case  it  is  evident  that  such  a  right 
could  not  be  exercised  consistently  with  the  contractual 
duty  imposed  upon  the  vendee  company  to  re-sell  the  land. 
The  decree  of  the  Court  below,  therefore,  did  not  disregard 
any  interest  which  may  disturb  the  title,  and  the  purchaser's 
exception  on  this  ground  was  properly  overruled. 

The  other  exceptions  to  the  ratification  of  the  sale  are 
not  supported  by  any  evidence  from  which  we  can  deter- 
mine that  the  price  obtained  was  inadequate  or  that  it  would 
have  been  greater  if  the  sale  had  been  deferred  until  after 
a  decision  of  the  appeal  from  the  decree.  If  the  order  con- 
firming the  sale  were  to  be  reversed  upon  this  objection, 
and  the  property  required  to  be  again  offered  for  sale,  we 
find  no  assurance  in  the  record  that  any  of  the  parties 
interested  would  bid  a  higher  price  than  the  one  reported. 
Apparently  the  main  purpose  of  these  exceptions,  and  the 
resulting  appeals,  is  to  preserve  and  emphasize  the  objec- 
tions raised  by  the  earlier  appeal  as  to  the  disposition  by 
the  decree  of  tiie  proceeds  of  sale. 
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The  most  imp(M*tant  of  the  contentions  thus  presented  is 
that  the  decree  was  erroneous  in  its  allowance  to  the  land 
certificate  holders  of  cme-half  the  funds  remaining  after  the 
payment  of  the  expenses  of  the  proceeding  and  the  invest- 
ment of  $40,000.00  for  the  care  of  burial  lots.  It  is  insisted 
by  the  creditor  appellants  that  their  daims  should  have 
priority  over  the  land  shares.  Their  theory  is  that  the  land 
oertificate  holders  are  virtually  the  owners  of  the  property 
and  business  of  the  company  and  that  their  rights  should 
consequently  be. subordinated  to  those  of  the  creditors.  It 
is  urged  that  the  certificates  issued  by  the  ccHnpany  for  the 
land  shares  are  practically  identical  in  form  with  ordinary 
certificates  for  shares  of  stock,  that  the  holders  received 
periodically  as  dividends  a  stated  proportion  of  the  proceeds 
of  the  company's  sales,  that  as  the  balance  of  the  funds 
derived  from  that  source  was  required  to  be  invested  in  the 
improvement  of  the  land  thereafter  to  be  sold,  the  share- 
holders were  necessarily  the  sole  eventual  beneficiaries  of 
any  profits  realized  from  the  company's  operations^  and  that 
they  accordingly  are  not  entitled  in  equity  to  occupy  any 
more  favorable  position  than  that  of  stodiiolders  when  the 
company's  assets  are  insufficient  for  the  payment  of  its  debt& 
The  further  contention  is  made  that  since  the  charter  of  the 
corporation  declared  it  was  not  formed  for  profit  and  should 
have  no  capital  stock,  the  agreement  providing  for  the  issu- 
ance of  shares  equivalent  to  stock  and  for  the  conduct  of  the 
corporate  enterprise  in  such  a  way  as  to  produce  substantial 
profits  for  the  shareholders  was  beyond  the  powers  of  the 
corporation. 

The  objection  last  stated  will  be  first  considered.  There 
is  no  restriction  in  the  charter  as  to  the  method  of  procur- 
ing and  paying  for  the  land  needed  for  the  cemetery,  and 
the  general  law  under  which  the  company  was  incorporated 
expressly  gave  it  the  right  "to  acquire  by  purchase  or  in 
any  other  manner,  and  tal^e,  receive,  hold,  use,  employ,  man- 
age, dispose  of,  or  in  any  manner  not  inconsistent  with  law, 
deal  with  any  property  *  *  *  which  may  be  necessary  or 
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proper  to  enable  said  corporation  to  carry  on  the  operations 
or  fulfill  the  purposes  named  in  its  certificate  of  incorpora- 
tion." Code  of  1888,  Art  23,  sec  53.  The  Cemetery  Com- 
pany was  thus  invested  with  very  broad  powers  in  reference 
to  the  acquisition  of  the  land  it  required,  but  as  it  had  no 
assets  and  was  to  have  no  capital  stock  it  was  without  the 
means  to  pay  at  once  for  the  property  proposed  to  be  pur- 
chased. It  would  therefore  seem  to  have  been  not  only 
legitimate  but  necessary  for  the  company  to  provide  for  the 
payment  of  the  purchase  money  out  of  the  proceeds  of  burial 
lots  to  be  subsequently  sold.  If  the  land  had  been  bought 
for  a  specific  amount  to  be  paid  out  of  such  proceeds,  it  could 
not  be  doubted  that  this  arrangement  would  have  been  per- 
fectly legal  and  unobjectionabla  If  the  agreement  actually 
made  is  to  be  regarded  as  ultra  vires,  it  must  be  so  held,  not 
because  the  corporation  was  without  authority  to  pay  the 
purchase  money  out  of  the  proceeds  of  its  sales  of  lots,  but 
because  it  contracted  to  pay  a  defined  proportion  of  the  pro- 
ceeds instead  of  a  designated  sum  of  money.  This  is  not 
in  our  judgment  a  sufficient  ground  for  declaring  the  agree- 
ment invalid.  The  vendors  could  not  reasonably  have  been 
asked  to  depend  for  payment  upon  the  contingency  of  future 
and  uncertain  sales  of  burial  lots  if  the  purchase  had  been 
made  in  the  usual  way  upon  the  basis  of  the  supposed  exist- 
ing value  of  the  land.  In  consideration  of  their  agreement 
to  make  an  absolute  conveyance  without  requiring  anything 
to  be  paid,  either  as  principal  or  interest,  until  the  vendee 
should  be  able  to  convert  the  property  into  a  cemetery  and 
effect  sales  of  lots  for  burial  purposes,  we  think  the  com- 
pany could  undertake  to  pay,  as  the  purchase  price,  a  stated 
proportion  of  the  proceeds  of  sudi  sales  without  exceeding 
its  powers  or  violating  any  rule  of  morality  or  public  policy. 
It  is  evident  that  the  agreement  in  question  would  not  have 
prejudiced  any  of  the  interests  involved  if  the  company 
could  have  maintained  its  solvency  by  a  ready  sale  of  its 
lots.  The  plan  in  this  instance  proved  to  be  impracticable. 
•  but  it  was  not  illegal  or  ultra  vires.    The  propriety  of  trans- 
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actions  of  this  nature  has  been  aflSrmatively  recognized  by 
federal  and  State  enactments,  discussed,  respectively,  in 
Close  V.  Greenwood  Cemetery,  107  U.  S.  466,  and  in  Amer- 
ican Exchange  Bank  v.  Woodlawn  Cemetery,  120  App.  Div. 
(K.  T.),  119,  and  WhUtem/>re  v.  Woodlawn  Cemetery,  VI 
App.  Div.  (K  T.),  257.  These  cases,  however,  have  not 
aided  our  decision  of  the  questions  here  presented,  as  the 
conditions  are  materially  different. 

The  appellants  cited  the  case  of  East  Bidge-Laum  Ceme- 
tery Co.  V.  Frank,  77  N.  J.  Eq.  36 ;  75  Ail.  1006,  in  support 
of  their  objection  to  the  validity  of  the  agreement  In  that 
case  an  undertaking  by  a  cemetery  company  to  pay  its 
vendors  an  undefined  proportion  of  the  proceeds  of  the  sale 
of  its  burial  lots  was  held  invalid  under  a  statute  which 
distinctly  contemplated  the  purchase  of  the  land  for  a 
definite  price.  The  principle  of  that  decision  is  not  applic- 
able to  the  statutory  conditions  with  which  we  have  to  deal 
in  this  case. 

It  does  not  follow,  however,  from  the  conclusion  we  have 
stated,  that  we  are  able  to  accept  the  theory  of  the  land 
shareholders  as  to  their  rights  with  respect  to  the  fund  now 
in  dispute.  The  insolvency  and  dissolution  of  the  corpora- 
tion have  vitally  changed  the  conditions  which  the  purchase 
agreement  contemplated  as  essential  to  its  due  performance. 
It  was  obviously  assumed  by  the  agreement  that  the  sales 
of  burial  lots  would  currently  produce  funds  suflScient  to 
develop  and  operate  the  cemetery  after  the  appropriation  of 
half  the  proceeds  to  tiie  land  shares.  The  ability  of  the  com- 
pany to  discharge  its  contractual  duty  to  the  holders  of  Ihe 
land  certificates  was  absolutely  dependent  upon  its  success 
in  selling  the  lots  with  the  requisite  facility.  The  project 
having  failed,  and  the  amount  realized  from  the  entire  prop- 
erty of  the  corporation  being  inadequate  for  the  payment  of 
its  debts,  it  does  not  seem  just  that  the  shareholders  should 
be  given  priority  over  other  claimants  whose  money  devel- 
oped and  made  more  valuable  the  estate  from  which  the  fund 
for  distribution  has  been  derived. 
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The  holders  of  the  land  certificates  urge  that  the  agree- 
ment defining  their  rights  was  a  matter  of  public  1-ecord, 
and  that  those  who  gave  credit  for  the  company  did  so  with 
notice  that  they  must  look  exclusively  for  payment  to  the 
portion  of  the  corporate  funds  not  appropriated  to  the  land 
shares.  We  do  not  regard  this  consideration  as  controlling 
imder  the  present  conditions.  The  fund  with  whidb  we 
are  now  dealing  was  not  produced  by  the  sale  of  the  use  of 
burial  lots,  as  contemplated  by  the  land  agreement,  but  by  a 
receivers^  sale  of  all  the  property  of  the  company,  including 
the  permanent  and  expensive  improvements  to  which  the 
shareholders  did  not  contributa  To  award  them  one-half 
of  the  money  thus  realized  would  not  in  our  judgment  be 
equitable. 

On  the  other  hand,  we  have  been  unable  to  adopt  the  view 
that  the  holders  of  the  land  certificates  should  be  denied 
participation  in  the  assets  of  the  corporation  until  the  other 
claims  are  paid  in  full.  While  these  certificates  closely 
resemble  in  form  those  usually  issued  for  shares  of  capital 
stock,  it  is  clear  that  the  owners  of  the  certificates  in  this 
case  occupied  an  altogether  different  position  from  that  of 
ordinary  stockholders.  They  were  entitled,  during  the  solv- 
ency of  the  corporation,  to  neither  more  nor  less  than  the 
stipulated  proportion  of  its  sales.  If  the  company  had 
sold  all  of  its  burial  lots  and  had  paid  half  the  proceeds 
to  the  certificate  holders,  they  would  have  had  no  further 
interest  in  its  property  or  operations.  They  at  no  time  had  a 
voice  in  the  meetings  of  the  corporation,  and  their  only 
relation  to  it  has  been  that  of  vendors  with  claims  contingent 
both  as  to  the  amount  and  time  of  payment  of  the  purchase 
money.  They  were  not  owners,  but  creditors  of  the  com- 
pany, and  as  such  they  are  entitled  to  participate  with  the 
other  claimants.  The  amoimt  for  which  they  may  properly 
prove  against  the  estate  of  the  insolvent  corporation  is  one- 
half  of  the  proceeds  of  sale  available  for  distribution,  to  be 
added  to  their  claims  on  account  of  the  sales  of  burial  lots 
as  to  which  they  have  had  no  accounting.    This  is  the  nearest 
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approach  now  practicable  to  the  contractual  standard  for 
ascertaining  the  indebtedness  of  the  company  to  its  vendors. 
The  proportion  thus  indicated  should  constitute  the  measure 
of  the  shareholders'  claim  but  not  of  their  dividends. 

In  the  distribution  of  the  assets  of  a  corporation  dissolved 
because  of  insolvency  the  "principles  of  equity"  must  be 
applied.  Clark  Co.  v.  Coltan,  91  Md.  217.  The  conditions 
here  shown  make  it  eminently  equitable  that  all  the  various 
classes  of  claimants,  who  were  alike  dependent  upon  the 
same  means  of  payment  while  the  company  was  in  existence, 
should  bear  in  equal  proportion  the  loss  resulting  from  its 
insolvency  and  dissolution.  In  such  a  case  as  the  present  we 
are  convinced  that  "equality  is  equity." 

The  decree  below  postponed  the  certificates  of  indebtedness 
and  promissory  notes  to  the  open  accoimts  and  comptroller's 
notes  in  the  order  of  payment  prescribed.  All  of  these  liabil- 
ities, though  differing  in  form,  appear  to  have  been  con- 
tracted for  the  general  purposes  of  the  corporation,  and  we 
think  there  should  be  no  discrimination  among  them  in  the 
distribution  of  the  corporate  assets. 

The  question  raised  in  the  exceptions  below  as  to  the  pro- 
vision for  the  investment  of  $40,000.00  in  the  name  of  the 
purchaser  for  the  care  of  burial  lots  already  sold  was  not 
pressed  in  the  argument  on  appeal.  The  lots  were  sold  Under 
an  agreement  for  their  perpetual  care  and  maintenance  by 
the  company,  and  it  was  proper  that  a  stipulation  should  be 
made  for  the  assumption  of  Ais  duty  by  the  purchaser  of  the 
cemetery.  If  such  a  provision  had  not  been  included  in  the 
decree,  the  distribution  of  the  estate  might  have  been  com- 
plicated, and  the  dividends  of  other  claimants  reduced,  by 
the  presentation  of  claims  based  upon  the  executory  contract 
of  the  company  with  the  lot  holders.  As  suggested  by  the 
receivers,  in  a  brief  filed  on  their  behalf,  the  $40,000.00 
fund  does  not  in  reality  form  part  of  the  proceeds  of  sale 
for  distribution.  The  requirement  for  its  investment  in  the 
name  of  the  purchaser  is  one  of  the  conditions  of  sale,  just 
as  are  the  provisions  that  the  property  be  sold  subject  to  the 
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outstanding  mortgage  and  that  the  purchaser  covenant  to 
set  apart  and  invest  a  portion  of  the  proceeds  of  future  sales 
of  lots  in  order  to  insure  their  proper  care  and  maintenance. 
According  to  the  evidence  the  income  from  the  specified  fund 
will  not  be  in  excess  of  the  amoimt  reasonably  required  to 
care  for  the  lots  previously  sold,  and  we  think  the  plan 
adopted  by  the  decree  for  the  protection  of  the  interests  of 
the  lot  holders  in  this  regard  was  proper  and  judicious. 

In  the  distribution  the  holders  of  land  certificates  should 
be  treated  as  creditors  with  claims  aggregating  one-half  of 
$165,000.00,  being  the  available  proceeds  of  sale  of  the 
cemetery,  and  in  addition  one-half  of  the  amoimts  realized 
by  the  company  and  its  receivers  from  sales  of  burial  lots  on 
account  of  which  the  shareholders  received  no  payments. 
Upon  the  basis  of  the  total  claim  thus  ascertained  the  indi- 
vidual certificate  holders  should  share,  in  proportion  to  their 
respective  interests,  in  the  pro  rata  division,  among  all  the 
creditors,  of  the  funds  in  the  hands  of  the  receivers  remain- 
ing after  the  payment  of  the  costs  and  expenses  of  the  pro- 
ceeding. 

Order  ratifying  sale  affirmed,  and  decree 
directing  sale  and  distribution  of  pro- 
ceeds affirmed  in  part  and  reversed  in 
part  and  cause  remanded  for  further 
proceedings  in  accordance  with  the 
opinion,  the  costs  to  he  paid  oui  of  the 
fund  for  distribution. 
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SAMUEL  H.  MILLS  irr  al.  vs.  THE  TRUSTEES  OF 
ZION  CHAPEL  IN  CAMBRIDGE,  An  Eccle- 
siastical CoBPOBATiON  Created  Under 
THE  Laws  of  the  State  of 
Maryland. 

ReligiovrS  societies:  deeds  to — ;  sanction  of  Legislature;  void 
conveyances;  adverse  possession.    Recording  of  instni- 
ments;  neglect  of  clerk.    Incorporation  of  reli- 
gious societies :  curative  acts.    Specific  per- 
formance: interest;  decree  for  resale 
of  property. 

A  deed  of  land  to  trustees  in  trust  for  a  place  of  worship  is 
void,  unless  sanctioned  by  the  Legislature.  p.  513 

By  open,  notorious  and  undisputed  possession  of  the  land  for 
over  sixty  years,  such  title  may,  however,  become  valid,  and 
the  successors  of  the  trustees  acquire  title  against  all  persons 
except  those  under  legal  disabilities.  p.  614 

The  Clerk  of  a  Circut  Court  had  failed  to  provide  and  keep 
the  record  book  for  recording  certificates  of  religious  socie- 
ties desiring  to  incorporate  under  the  provisions  of  Chapter 
III  of  the  Acts  of  1802 ;  the  trustees  of  a  religious  corpora- 
tion of  that  county  filed  a  bill  for  the  specific  performance 
of  a  contract  for  the  sale  of  land,  occupied  by  it  for  over 
sixty  years,  against  the  vendees,  who  refused  to  accept  the 
property  on  the  ground  that  the  vendor  had  never  recorded 
any  certificate  of  incorporation,  as  required  by  law,  and  that 
it  was  not  a  corporation  and  could  not  convey  title ;  on  appeal 
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from  an  order  directing  the  purchase  money  to  be  brought 
into  Court,  it  was  held,  that  it  would  be  inequitable  to  hold 
that  the  plaintiff  had  never  had  any  legal  corporate  existence 
merely  because  of  the  failure  of  the  Clerk  of  Court  to  per- 
form his  duty.  p.  515 

In  order  to  perfect  the  incorporation  of  the  religious  society, 
Chapter  756  of  the  Acts  of  1910  provided  for  the  recording  of 
the  original  certificate,  which  should  have  been  recorded 
under  the  requirements  of  the  Act  of  1802,  but  which  certifi- 
cate had  been  set  out  in  full  and  in  due  order  among  the 
ancient  records  of  the  society,  and  there  certified  to  by  the 
Justice  of  the  Peace  of  that  time  and  for  that  county.  Held, 
that  for  the  purpose  of  the  Act  of  1910,  such  certificate 
should  be  considered  as  the  original.  p.  515 

Where  a  vendee  refuses  to  complete  his  contract  of  purchase, 
because  of  objections  to  the  title,  and  equitable  proceedings 
are  instituted  to  determine  the  matter,  the  vendee  should  be 
charged,  in  general,  with  interest  only  from  the  date  of  the 
final  decree.  p.  515 

On  a  bill  filed  for  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate  and  praying  for  no  other  relief,  it  is 
error  for  the  Court  to  order  the  property  to  be  resold  unless 
the  purchase  money  be  brought  into  Court  within  a  time 
named.  p.  516 

Decided  January  17th,  19 IS. 

Appeal  from  the  Circuit  Court  for  Dorchester  County,  in 
Equity  (Jones,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was   argued  before   Boyd,    C.    J.,   Briscoe, 
BuBKE,  Thomas,  Pattison,  Urnbe  and  Stockbridge,  JJ. 
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W.  Laird  Henry  submitted  a  brief  for  the  appellant 

Frederick  H.  Fletcher  (with  a  brief  by  Goldsborough  and 
Fletcher)  argued  the  cause  for  the  appellee. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 
On  July  17th,  1845,  John,  James  and  Elizabeth  Muir 
conveyed  to  Samuel  Corkran  and  six  others  as  trustees,  and 
their  successors  in  office,  forever,  a  lot  of  ground  in  Cam- 
bridge, Dorchester  county.  The  terms  of  the  trust  as  set 
forth  in  the  deed  were 

"in  trust,  that  they  shall  erect  and  build  or  cause  to  be 
erected  and  built  thereon  a  house  or  place  of  worship, 
for  the  use  of  the  members  of  the  Methodist  Episcopal 
Church  in  the  United  States  of  America,  according  to 
the  rules  and  discipline  in  which  from  time  to  time 
may  be  agreed  upon  and  adopted,  by  the  ministers  and 
preachers  of  the  said  church  at  their  general  confer- 
ence in  the  United  States  of  America,  and  in  further 
trust  and  confidence  that  they  shall  at  all  times  here- 
inafter permit  such  ministers  and  preachers,  belonging 
to  said  church,  as  shall  from  time  to  time  be  duly 
authorized  by  the  (Jeneral  Conference  of  the  ministers 
and  preachers  of  the  said  Methodist  Episcopal  Church 
or  by  the  annual  conferences  authorized  by  the  said 
General  Conference  to  preach  and  expound  Gted's  holy 
word  therein.  Provided  that  in  case  the  General  Con- 
ference  of  said  Methodist  Episcopal  Church  shall  at 
any  time  hereafter  alter  the  conditions  of  the  member- 
ship or  introduce  other  innovations  upon  the  subject  of 
slavery  which  shall  conflict  with  the  existing  rights, 
privileges  and  interest  of  its  members  in  slaveholding 
states  and  territories,  then  two-thirds  of  the  male  mem- 
bers of  full  and  lawful  age  who  may  worship  in  said  lot 
or  piece  of  groimd  hereby  conveyed,  being  present  and 
voting  in  favor  of  same,  shall  have  full  power  to  place 
the  said  lot  or  piece  of  ground,  with  the  house  or 
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houses  or  places  of  worship  erected  thereon,  under  the 
jurisdiction  and  control  of  the  Methodist  Episcopal 
Church,  South."    *  *  * 

A  provision  then  follows  providing  for  the  succession  in 
the  trust  by  the  selection  of  new  trustees  as  those  named  in 
the  deed  or  their  successors  should  die  or  relinquish  their 
trust 

In  1800,  acting  under  the  provisions  of  Ch.  3  of  the  Acts 
of  1802,  a  corporation  had  been  attempted  to  be  created 
by  the  name  of  "The  Trustees  of  Zion  Chapel  in  Cam- 
bridge". Upon  the  execution  of  the  deed  by  Muir  in  1845 
a  church  building  was  erected  upon  a  portion  of  the  lot  and 
two  small  portions  of  it  were  sold.  In  the  church  edifice 
so  erected  the  congregation  organized  under  the  name  of 
"The  Trustees  of  Zion  Chapel  in  Cambridge"  met  for  wor- 
ship from  that  time  until  the  building  was  destroyed  by  fire 
in  1910.  Thereafter  the  trustees  of  Zion  Chapel  in  Cam- 
bridge, who  were  the  successors  of  the  trustees  named  in  the 
deed,  contracted  to  sell  the  land  to  the  appellants,  who  refused 
to  comply  with  the  terms  of  the  contract  on  the  ground  that 
they  could  not  be  given  a  good,  merchantable  title. 

In  view  of  the  numerous  decisions  in  this  State  with  regard 
to  similar  deeds,  it  it  unnecessary  to  discuss  at  length  the 
various  questions  which  have  been  raised  in  the  briefs  of  the 
counsel.  The  agreed  statement  of  facts  discloses  that  there  has 
never  been  the  legislative  sanction  given  to  the  deed  of  1845, 
as  required  by  the  Declaration  of  Rights  (1776),  Art  34,  and 
the  case  is  therefore  an  almost  exact  parallel  to  the  case  of 
The  Trustees  of  Zion  Church  v,  Hitken,  84  Md.  170,  in 
which  a  deed  to  trustees  for  .the  benefit  of  the  church  was 
held  void  for  the  lack  of  such  assent.  And  the  same  prin- 
ciple has  been  re-aflSrmed  as  recently-  as  the  case  of  the 
Regents  v.  Calvary  Church,  104  Md.  635,  and  Dickerson  v. 
Kirk,  105  Md.  638.  It  must  be  held  in  conformity  with 
those  decisions  that  the  deed  of  John  Muir  and  others  to 
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Samuel  Corkran  was  void.  It  is  immaterial,  thereforOy 
whether  the  deed  was  in  violation  of  the  rule  against  the 
creation  of  perpetuities,  or  whether  r^arded  as  a  deed  creat- 
ing a  trust,  the  trusts  attempted  to  be  created  were  so  indefi- 
nite as  to  be  unenforceable,  and  the  deed  void  for  this  reason. 
The  evidence  in  this  case  shows  conclusively  that  from 
1S46  till  1910,  The  Trustees  of  Zion  Chapel  in  Cambridge 
had  been  in  the  open,  notorious  and  undisputed  possession 
of  the  lot  in  question,  a  period  of  more  than  sixty  years. 
A  good  title  had  therefore  become  vested  in  those  trustees, 
a  litle  which  was  perfect  as  against  all  persons  not  under 
legal  disabilities.  The  valid  existence  of  the  corporation  is 
called  in  question  on  the  ground  that  the  original  plan  or 
certificate  is  not  shown  to  have  been  recorded  among  the 
proper  records  of  Dorchester  county,  within  the  period  of 
time  fixed  by  law.  This  was  sought  to  be  cured  by  the 
enactment  of  Chapter  756  of  the  Acts  of  1910  (p.  83),  which 
provided  for  the  recerding  after  the  time  prescribed  of  the 
original  certificate.  It  was  assumed  by  the  parties  in  this 
case  that  the  plan  or  certificate  in  the  possession  of  the 
Trustees  of  Zion  Chapel  was  a  copy  of  the  original  plan> 
and  as  the  Act  of  1910  makes  provision  only  for  the  record- 
ing of  the  original,  the  General  Assembly  of  1912  by  Chapter 
218  made  provision  for  the  recording  of  a  copy  of  the  plan. 
This  was  passed  subsequent  to  the  execution  of  the  contract 
of  sale  in  this  case,  and  it  is  urged  upon  this  Court  that 
the  Act  of  1912  can  not  have  any  retro-active  effect.  The 
plan  or  certificate  appears  in  the  minute  book  of  the  appellee : 
it  is  spoken  of  by  the  witnesses  as  being  a  copy,  but  it  might 
with  equal  propriety  have  been  treated  as  the  original.  It 
appears  in  regular  chronological  order  in  an  original  record 
book  of  the  church  organization,  and  the  acknowledgment  in 
full  is  above  the  names  of  Levin  Woolford  and  Samuel 
Brown,  which  are  identified  by  the  clerk  of  the  Circuit  Ceurt 
for  Dorchester  county,  from  the  test  book  in  his  custody, 
as  being  the  genuine  signature  of  those  two  former  justices 
of  the  peace.    If  this  were  a  mere  copy  of  the  plan  of  agree- 
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ment  or  certificate  intended  for  the  records  of  the  church,  no 
reason  is  apparent  why  it  should  have  borne  the  original 
signatures  of  the  justices,  and  if  there  was  an  additional 
copy  prepared,  intended  for  record,  this  was  at  least  a  dupli- 
cate original  by  reason  of  its  execution  as  already  detailed. 
It  would,  therefore,  have  been  within  the  terms  of  the  Act 
of  1910,  in  as  muoli  as  this  plan  of  agreement  or  certificate 
was  recorded  in  June,  1891.  But  if  it  be  assumed  that  it 
was  a  copy  merely  of  an  original  which  has  been  lost,  how  is 
the  situation  altered?  According  to  the  testimony,  there 
never  was  in  Dorchester  coimty  any  such  record  or  even 
record  book  as  that  specified  in  the  Act  of  Assembly.  Man- 
ifestly, it  would  be  most  inequitable  to  tell  the  appellee  that 
because  the  clerk  of  the  Court  of  that  county  had  neglected 
to  provide  the  opportimity  for  complying  with  the  statute 
with  respect  to  recording  its  certificate,  that  it  had  not  and 
never  had  had  any  legal  corporate  existence.  In  the  view 
vre  take  of  the  plan  or  certificate  in  the  present  case,  it  was 
fully  covered  by  the  provisions  of  the  Act  of  1910,  and  The 
Trustees  of  Zion  Chapel  in  Cambridge  were  fully  competent 
to  convey  a  title. 

By  the  decree  of  the  Circuit  Court  the  appellants  were 
required  to  pay  interest  on  the  unpaid  balance  of  the  pur- 
chase money  from  the  first  day  of  November,  1910,  and 
from  this  portion  of  the  decree  the  appellant  asks  to  be  re- 
lieved. Under  the  circumstances  of  this  case  these  proceed- 
ings were  necessary  to  afford  the  appellants  a  good  and 
marketable  title,  and  this  request  is  both  reasonable  and 
equitable.  Leviness  v.  Consol.  Gas  Co.,  114  Md.  559.  They 
should  be  charged  with  interest  only  from  the  date  of  the 
decree  below,  September  25th,  1912. 

By  the  decree  below  the  appellants  were  ordered  to  pay 
to  the  appellee,  or  bring  into  Court  the  unpaid  balance  of 
the  purchase  money,  and  the  decree  then  proceeds  and  pro- 
vides that  imless  they  shall  do  so  by  a  date  named,  that  the 
property  shall  be  sold  by  public  sale,  appoints  a  trustee  to 
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make  such  sale,  and  prescribes  the  terms.  Upon  what  theory 
these  provisions  were  incorporated  in  the  decree,  it  is  difficult 
to  understand.  The  bill  filed  was  one  for  the  specific  pei- 
formance  of  a  contract,  the  prayer  is,  that  it  may  be  required 
to  be  specifically  performed,  no  other  relief  is  asked,  and 
there  is  no  allegation  that  the  appellants  are  either  unable 
or  unwilling  to  perform  their  contract  when  they  can  be  cer- 
tain of  receiving  that  for  which  they  contracted.  No  evi- 
dence was  given  upon  which  the  jurisdiction  of  the  Court 
to  order  a  sale  could  be  based.  This  portion  of  the  decree 
was  manifestly  erroneous  under  the  circumstances  of  the 
case  at  the  time  it  was  passed,  and  to  this  extent  also  the 
decree  appealed  from  must  be  reversed. 

The  decree  of  the  Court  below  will  accordingly  be  affirmed 
in  part  and  reversed  in  part,  and  the  case  remanded  to  the 
end  that  the  decree  heretofore  passed  may  be  modified  iu 
conformity  with  this  opinion. 

Decree  appealed  from  affirmed  in  part  and 
reversed  in  part,  and  cause  remanded 
to  the  end  that  the  decree  heretofore 
passed  may  be  modified  in  accordance 
with  the  foregoing  opinion;  the  costs 
below  to  be  paid  by  the  appellee,  each 
party  to  pay  their  own  costs  in  this 
Court. 
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GETZEL  LEVENSON,  MOSES  N.  ZENITZ  and  SAM- 
UEL LEVENSON,  Co-Pabtnebs,  Trading  as  Leven- 

SON  AND  ZeNITZ^  APPELLANTS,  VS.   WILLIAM   M. 

MANLY  AND  W.  HALL  HARRIS,  Trus- 
tees OF  THE  Estate  of  FANisrY  H.  H. 
Manly,    Deceased,    Appellees. 

Perpetuities :  statute  against — ;  vesting  vntJiin  a  life  or  lives  • 

in  being. 

Where  property  is  rendered  inalienable,  or  its  vesting  is  de- 
ferred for  a  longer  period  than  a  life  or  lives  in  being  and 
21  years  and  9  months  thereafter,  the  law  denounces  the 
devise,  bequest  or  grant  as  a  perpetuity,  and  declares  it  void. 

p.  523 

The  event  upon  the  happening  of  which  the  remainder  is  to 
vest  must  be  one  that  is  certain  to  happen  within  the  pre- 
scribed period,  or  the  limitation  will  be  void.  p.  623 

A  daughter  and  her  prospective  husband  conveyed  to  a  trustee 
certain  of  her  real  property,  reserving  to  herself  alone  the 
full  power  and  authority  to  sell,  dispose  of  or  convey  the 
same,  and  reserving  to  herself  the  right  to  receive  and  appro- 
priate the  income ;  subsequently,  with  her  husband  and  trustee 
she  conveyed  the  property  to  the  same  trustee  that  had  been 
named  in  the  will  of  her  father,  and  subject  to  all  the  powers, 
declarations  and  limitations  mentioned  and  declared  in  her 
father's  will.  By  his  will  the  father  had  left  his  property  in 
trust  for  the  said  daughter,  and  after  her  death,  as  she  should 
by  will,  etc.,  direct.  The  daughter,  by  her  will,  devised  all 
of  her  property  in  trust,  with  certain  limitations  and  powers 
of  appointment,  to  M.  In  such  a  case,  the  validity  of 
limitations  contained  in  the  will  of  M.,  as  to  the  property 
so  devised,  should  be  considered  as  written  in  the  will  of  the 
daughter  of  the  original  testator,  and  not  as  though  written 
in  the  will  of  the  testator  himself.  p.  524 
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In  determining  whether  limitations  are  void  as  against  the 
statute  of  perpetuities,  it  is  immaterial  to  what  number  of 
lives  the  property  be  restricted,  so  that  the  property  will 
certainly  vest  within  the  period  prescribed  by  law.  p.  523 

Decided  January  17th,  1913. 

Appeal  from  the  Circuit  Court  for  Baltimore  City  (Bond, 
J.). 

The  facts  are  stated  in  the  opinion  of  the  Court 

The   cause   was   argued    before   Boyd,    C.    J.,  Briscoe, 
Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

George  W.  Lindsay  (with  whom  were  R.  B.  Tippett  £ 
tSon,  on  the  brief ),  for  the  appellants. 

Charles  McH.  Howard  (with  whom  were  Harris  &  Thomp- 
son, on  the  brief ) ,  for  the  appellees. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 
Christopher  Hughes,  a  resident  of  Baltimore  City,  died  in 
the  year  1849,  leaving  a. large  estate.  By  his  last  will  and 
testament  which  was  dated  September  29th,  1847,  and  duly 
admitted  to  probate  by  the  Orphans^  Court  of  Baltimore 
City,  he  devised  and  bequeathed  all  his  estate,  property  and 
interest  in  possession,  reversion  or  expectancy  to  Patrick 
Gibson  and  George  S.  Gibson,  their  heirs,  executors,  admin- 
istrators and  assigns  in  trust  for  the  following  uses  and  pur- 
poses, that  is  to  say, 

"that  they  shall  stand  seized  and  be  possessed  of  the 
same  and  every  part  thereof  to  and  for  the  sole  benefit, 
use  and  enjoyment  of  my  daughter,  Margaret  Smith 
Hughes,  for  and  during  her  natural  life  and  subject  to 
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the  rentS;  issues  and  profits^  interests,  income  and  an- 
nual proceeds  to  her  absolute  disposition  and  control, 
with  power  and  full  authority  to  sell  and  dispose  of 
or  divide  and  partition,  lease,  let  and  arrange  the  real 
estate,  and  change  the  investments  of  personal  prop- 
erty as  they  may  think  proper  with  my  daughter's 
approbation  and  consent.  *  *  *  And  from  and  after 
the  decease  of  my  said  daughter,  the  estate,  property, 
money  and  effects  aforesaid  shall  be  held,  disposed  of 
and  owned  to  all  intents  and  purposes  whatsoever  as 
my  said  daughter  by  her  last  will  and  testament  or  by 
and  writing  or  appointment  in  the  nature  of  a  last 
will  and  testament  may,  whether  married  or  unmar- 
ried, direct,  limit  and  appoint,  and  I  give,  devise  and 
bequeath  the  same  accordingly." 

Margaret  Smith  Hughes  was  bom  January  Dth,  1819,  and 
died  August  Ist,  1884.  On  July  8th,  1851,  she  married 
Anthony  Kennedy,  who  was  bom  December  2  Ist,  1810,  and 
died  July  31st,  1892. 

Margaret  Smith  Kennedy,  the  daughter,  left  a  last  will 
and  testament  dated  December  29th,  1883,  which  was  duly 
admitted  to  probate  in  the  Orphans'  Court  of  Baltimore 
City.  By  her  will,  which  made  reference  to  the  power  of 
appointment  contained  in  the  will  of  her  father,  she  devised 
and  bequeathed,  after  the  payment  of  her  debts,  funeral  ex- 
penses and  certain  legacies,  all  the  rest  and  residue  of  her 
estate  to  her  husband,  Anthony  Kennedy,  for  and  during 
his  life;  but  charged  the  income,  rents  and  profits  arising 
from  said  rest  and  residue  with  the  payment  of  two  thou- 
sand dollars  annually,  which  sums  she  directed  to  be  paid  by 
her  husband  to  Fanny  Howell  Hughes  Kennedy,  her  adopted 
daughter. 

After  the  death  of  her  husband,  and  after  the  payment  of 
all  the  pecuniary  legacies  mentioned  in  the  will,  she  gave, 
devised  and  bequeathed  unto  George  Armistead  and  J.  Mor- 
rison Harris  all  the  rest  and  residue  of  her  estate,  real,  per- 
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sonal  and  mixed,  to  have  and  to  hold  the  same  upon  the  fol- 
lowing trusts,  to  wit: 

"that  they,  the  said  George  Armistead  and  J.  Morri- 
son Harris,  take  and  receive  the  rents,  issues,  inter- 
ests, dividends  and  profits  accruing  therefrom,  and 
therewith  pay  all  taxes,  charges  and  expenses  incident 
thereto,  and  after  all  such  payments  deducted,  the  resi- 
due of  the  said  rents,  issues,  dividends,  interests  and 
profits  as  received  by  them  to  pay  over  to  my  adopted 
daughter,  Fannie  Howell  Hughes  Kennedy,  during  her 
natural  life,  as  her  sole  and  separate  estate,  free,  clear 
and  discharged  from  all  contracts,  claims,  control  or 
debts  of  any  husband  she  may  hereafter  have,  and 
after  the  death  of  my  said  adopted  daughter,  then  I 
give  and  devise  all  the  said  residue  of  my  property  and 
estate  to  such  person  or  persons  as  she  by  her  last  will 
and  testament,  duly  executed,  may  appoint;  and  in  the 
event  of  her  failure  to  make  such  appointment,  then 
and  in  that  case  I  devise  and  bequeath  the  said  prop- 
erty to  all  the  children  or  the  descendants  of  a  deceased 
child  or  children,  if  any,  of  my  said  adopted  daughter, 
living  at  the  time  of  her  death,  to  them,  their  heirs 
and  assigns  forever,  to  take  per  stirpes  and  not  per 
capita;  but  in  case  my  said  adopted  daughter  should 
die  intestate  and  without  leaving  at  the  time  of  her 
death  any  child  or  children  or  the  descendants  thereof, 
then  and  in  that  event  I  give,  devise  and  bequeath  the 
said  rest  and  residue  of  my  estate  unto  my  first  cous- 
ins, Greorge  R.  Hughes,  M.  Sidney  Boteler  and  Laura 
McKaig,  as  tenants  in  common." 

Fanny  Howell  Hughes  Kennedy,  the  adopted  daughter  of 
Mrs.  Kennedy,  was  bom  October  9th,  1864,  and  died  July 
20th,  1894.  On  June  10th,  1886,  she  married  William  M. 
Manly,  who  was  bom  February  24th,  1859.  Mrs.  Manly 
left  surviving  her  her  husband  and  one  child,  Christopher 
Hughes  Manly,  who  was  bom  March  29th,  1888.  Both  her 
husband  and  son  are  now  living. 
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Mrs.  Manly  left  a  last  will  and  testament  dated  September 
28tli,  1893,  which  was  admitted  to  probate  in  the  Orphans' 
Court  of  Baltimore  County.  Her  will  recited  that  it  was 
executed  for  the  purpose  of  fully  disposing  of  all  her  prop- 
erty, interest,  right,  title  and  estate,  ^Wd  of  exercising  all 
and  every  power  or  powers  of  testamentary  disposition  with 
which  I  may  have  been,  or  may  at  any  time  be  in  any  man- 
ner whatsoever  clothed  or  vested." 

The  twelfth  item  of  her  will  is  as  follows : 

"After  the  payment  of  all  my  just  debts,  funeral 
expenses,  and  all  specific  appropriations  for  the  lega- 
cies hereinbefore  declared,  I  give,  devise  and  bequeath 
all  the  rest,  residue  and  net  remainder  of  my  estate, 
real,  personal  and  mixed  wheresoever  situated,  to  J.  . 
Morrison  Harris  and  William  M.  Manly,  in  trust,  to 
collect  the  rents  and  income  thereof  and  apply  the 
same  in  the  first  place  to  the  payment  of  all  taxes 
thereon  and  commissions,  and  all  proper  expenses  inci- 
dent to  the  conduct  and  management  of  my  said  prop- 
erty in  the  manner  in  which  in  the  judgment  of  my 
said  trustees  its  productiveness  will  be  best  maintained, 
and  afterward  to  pay  the  net  income  semi-annually  to 
my  husband,  the  said  William  M.  Manly,  for  and  dur- 
ing the  term  of  his  natural  life,  subject  to  the  charges 
hereinafter  expressed  in  favor  of  such  child  or  chil- 
dren as  I  may  leave  surviving  me ;  and  from  and  after 
his  decease,  in  trust,  to  the  surviving  trustee  or  such 
other  trustee  as  may  be  duly  appointed  by  a  court  of 
competent  jurisdiction  to  continue  to  hold  the  prop- 
erty, real,  personal  and  mixed,  upon  like  trust  for  the 
use  and  benefit  of  all  and  every  child  or  children  or 
descendants  thereof,  per  stirpes,  whom  I  may  leave 
surviving  me ;  the  net  income  therefrom  to  be  so  divid- 
ed between  such  child,  children  or  descendants  at  least 
as  often  as  semi-annually,  until  such  child,  children  or 
descendants  shall  respectively  attain  the  age  of  twenty- 
one  years,  when  the  share  or  portion  of  such  child 
or  descendants  shall  be  paid  and  transferred  to  him 
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or  her  absolutely,  free  from  this  trust,  which  shall 
then  terminate  as  to  such  share  or  portion  so  paid  or 
transferred;  and  I  do  authorize  my  said  trustee  or 
trustees,  as  shall  have  been  as  above  recited  duly  ap- 
pointed, to  make  any  change  in  the  trust  fund  which 
he,  or  they,  may  deem  judicious,  and  to  sell  and  con- 
vey any  property  of  said  trust,  real,  personal  or  mixed, 
and  the  proceeds  thereof  to  reinvest  in  good  and  well 
secured  investments  which  shall  go  and  remain  in  the 
same  trust." 

The  appellees  are  by  due  succession  and  appointment  the 
trustees  under  the  will  of  Mrs.  Manly.  They  agreed  to  sell 
and  the  appellants  agreed  to  purchase  from  them  in  fee  sim- 
ple, for  the  sum  of  eighteen  thousand  five  hundred  dollars, 
the  lot  of  ground  and  premises  described  in  the  bill  of  com- 
plaint, together  with  the  improvements  thereon,  and  known 
as  Nos.  13,  15  and  17  North  Gay  street,  and  No.  l7  North 
Frederick  street;  and  by  the  terms  of  the  written  contract 
for  such  sale  and  purchase  it  was  provided  that  said  sale  was 
contingent  upon  the  title  to  said  property  being  found  to  be 
good  and  marketable. 

The  appellants  declined  to  comply  with  the  contract  of 
sale  upon  the  ground  that  the  appellees  were  not  able  to  con- 
vey a  good  and  marketable  title  to  the  property,  and  from  a 
decree  for  specific  performance  of  the  contract  passed  by  the 
lower  Court,  they  have  brought  this  appeal. 

The  record  shows  that  the  particular  property  involved  in 
this  case  did  not  constitute  a  part  of  the  estate  of  Christopher 
Hughes,  and  as  to  it  no  power  of  appointment  was  conferred 
by  his  will.  It  was  the  property  of  his  daughter,  Mai^aret 
Smith  Hughes.  Hx  a  deed  of  trust  or  marriage  settlement, 
dated  July  2nd,  1851,  ^fargaret  Smith  Hughes  and  Anthony 
Kennedy,  her  prospective  husband  granted  and  conveyed 
this  property  to  Patrick  Gibson.  In  this  deed  full  power 
and  authority  was  reserved  to  Margaret  Smith  Hughes  alone 
to  sell  and  convey,  lease  or  otherwise  dispose  of  the  real  and 
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personal  property  thereby  settled  in  trust,  and  to  receive  and 
appropriate  the  proceeds  thereof  as  she  might  deem  proper, 
as  well  as  to  devise  and  bequeath  the  same.  By  deed  dated 
April  25th,  1867,  Patrick  Gibson,  trustee,  Margaret  Smith 
Kennedy  and  Anthony  Kennedy,  her  husband,  conveyed  the 
lot  in  controversy  to  Patrick  Gib3on  and  Gfeorge  S.  Gibson, 
as  devisees  in  trust  under  the  will  of  Christopher  Hughes, 
deceased,  "to  have  and  to  hold  said  lot  of  ground  and  prem- 
ises unto  the  said  Patrick  Gibson  and  George  S.  Gibson,  de- 
visees in  trust  as  aforesaid,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  upon  the  uses,  and  to 
the  ends,  intents  and  purposes  and  with,  under  and  subject 
to  all  the  powers,  provises,  declarations  and  limitations  men- 
tioned, expressed  and  declared  in  and  by  the  last  will  and 
testament  of  said  Christopher  Hughes  before  referred  to." 

These  are  all  the  facts  that  need  be  stated  to  enable  us  to 
dispose  of  this  appeal.  There  would  seem  to  be  no  doubt 
that  the  limitations,  as  to  this  particular  property,  contained 
in  the  will  of  Mrs.  Manly  are  valid.  The  power  of  appointr 
ment  as  to  it  was  conferred  upon  her  by  the  will  of  Mrs. 
Kennedy,  and  not  by  the  will  of  Christopher  Hughes,  and; 
therefore,  the  limitations  as  to  this  property  contained  in 
her  will  are  not  void  under  the  rule  against  perpetuities. 

**The  period  fixed  and  prescribed  by  law  for  the  future 
vesting  of  an  estate  or  interest  is  a  life  or  lives  in  being  at  the 
time  of  its  commencement  and  twenty-one  years  and  a  frac- 
tion of  a  year  beyond  to  cover  the  period  of  gestation ;  and 
where  property  is  rendered  inalienable,  or  its  vesting  is 
deferred  for  a  longer  period,  the  law  denounces  the  devise, 
the  bequest,  or  the  grant  as  a  perpetuity  and  declares  it 
void."  Graham  v.  Whitridge,  99  Md.  248;  Albert  v.  Albert, 
68  Md.  372;  Bamum  v.  Bamum,  26  Md.  171 ;  Goldsborough 
V.  Martin,  41  Md.  501.  The  evient  upon  the  happening  of 
which  the  remainder  is  to  vest  must  be  one  that  is  certain 
to  happen  within  the  prescribed  period,  or  the  limitation  will 
be  bad.     Oraham  v.  Whitridge,  supra. 
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To  test  the  validity  of  the  appointment  in  the  will  of  Mrs. 
Manly,  so  far  as  to  the  property  here  in  question  is  concerned, 
it  is  necessary  to  road  the  devise  as  to  it  as  if  it  was  written 
in  and  formed  a  part  of  the  will  of  Mrs.  Kennedy,  in  the 
place  of  the  power  itself  therein  contained.  When  thus  read 
the  devise  is  as  follows:  (1)  To  Anthony  Kennedy  for  life; 
(2)  after  his  death,  in  trust  for  Mrs.  Manly  for  life;  (3) 
after  her  death,  in  trust  for  William  M.  Manly  for  life ;  (4) 
at  his  death  in  further  trust  for  the  use  and  benefit  of  all 
and  every  child  or  children  or  descendants  thereof  per  stirpes 
living  at  the  time  of  her  death,  until  such  child  or  children 
or  descendants,  shall  respectively  attain  the  age  of  twenty- 
one  years,  at  which  time  said  trust  shall  terminate.  The  life 
tenants,  Anthony  Kennedy,  Fanny  Howell  Hughes  Manly, 
and  William  M.  Manly  were  living  at  the  time  of  the  death 
of  Mrs.  Kennedy,  and  Christopher  Hughes  Manly,  the  only 
child  of  Mrs.  Manly  is  now  living,  and,  therefore,  under  the 
terms  of  Mrs.  Manly's  will  this  property  would  certainly 
vest  within  the  period  prescribed  by  law.  The  view  we  have 
taken  of  the  case  dispenses  with  the  necessity  of  discussing 
the  other  questions  presented.  It  was  conceded  that  if  the 
limitations  as  to  this  property  contained  in  the  will  of  Mrs. 
Manly  were  valid,  the  appellees  could  convey  to  the  pur- 
chasers a  good  and  marketable  title  to  the  property,  and 
being  of  opinion  that  these  limitations  are  valid,  the  decree 
appealed  from  will  be  affirmed. 

Decree  affirmed,  the  costs  to  be  paid  by 
the  appellees  out  of  the  trust  fund. 
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JOHN  H.  MEETENS  vs.  WALTEE  E.  MUELLEE. 

Malicious  prosecution:  punitive  damages;  condition  of  the  par- 
ties; actual  malice;  members  of  firm;  personal  responsi- 
bility; aiding  prosecution.    Larceny :  evidence  of  crim- 
inal intent  in  removing  goods;  railroad 
station  to  which  taken, 

lu  an  action  for  damages  for  malicious  prosecution,  evidence 
tending  to  show  actual  malice  is  admissible.  p.  533 

Where  the  foundation  of  an  action  is  malice,  and  punitive  dam- 
ages are  to  be  awarded,  the  condition  and  means  of  the  par- 
ties are  proper  subjects  of  inquiry.  p.  534 

Where  a  malicious  prosecution  is  based  upon  an  arrest  for 
larceny,  evidence  as  to  what  railroad  station  the  goods  in 
question  were  taken  by  the  plaintiff  is  admissible,  as  reflect- 
ing upon  the  question  of  criminal  intent.  p.  533 

In  such  a  suit  an  instruction  to  the  effect  that  the  defendant  is 
liable  if  the  jury  find  he  aided,  etc.,  in  procuring  the  arrest 
and  prosecution  of  the  plaintiff  under  such  circumstances  as 
would  not  have  induced  a  reasonable  and  dispassionate  man 
to  have  undertaken  such  prosecution  from  public  motives, 
correctly  represents  the  law  as  to  probable  cause.  p.  535 

In  a  suit  for  malicious  prosecution,  the  gravamen  of  the  action 
is  malice.  p.  536 

Malice  can  not  be  alleged  of  a  firm,  unless  all  the  partners  are 
concerned.  p.  536 

In  an  action  of  malicious  prosecution,  it  is  not  necessary  to 
prove  that  the  defendant  himself  swore  out  the  warrant;  it  is 
sufiicient  to  show  that  he  voluntarily  aided  in  the  prosecution. 

p.  537 

Where  a  witness  testifies  in  response  to  a  smnmons  from  the 
State's  Attorney,  it  is  not  a  voluntary  aiding  or  abetting  of 
the  suit.  p.  537 
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Individual  members  of  a  firm  are  not  liable  im  such  a  suit 
merely  because  one  of  the  firm  ordered  the  arrest ;  it  must  be 
shown  that  such  action  by  the  member  of  the  firm  had  re- 
ceived prior  authority  or  had  been  subsequently  ratified  by 
the  firm.  p.  536 

Al  prayer  which  leaves  it  to  the  jury  in  such  a  case  to  find  a 
member  of  the  firm  individually  liable,  without  requiring 
them  to  find  whether  such  prior  authority  or  ratification  had 
been  given  to  the  act  complained  of,  is  erroneous.  p.  536 

Decided  January  22nd,  1913. 

Appeal  from  the  Circuit  Court  for  Washington  County 
(Keedy,  J.). 

The  following  are  the  prayers  of  the  plaintiff  and  of  the 
defendant,  with  the  action  of  the  trial  Court  upon  each : 

Plaintiff's  First  Prayer, — The  plaintiff  prays  the  Court 
to  instruct  the  jurs'  that  if  they  shall  find  from  the  evidence 
that  the  plaintiff  was  indicted,  tried  and  acquitted  in  the 
Circuit  Court  for*  Allegany  County,  State  of  Maryland,  cm 
the  charge  set  forth  in  the  record  of  the  Court  and  the 
docket  entries  read  in  evidence;  and  shall  find  that  the 
defendant,  John  H.  Mertens,  aided  and  assisted  in  procur- 
ing the  arrest  and  prosecution  of  the  plaintiff  under  such 
circumstances  as  would  not  have  induced  a  reasonable  and 
dispassionate  man  to  have  undertaken  such  prosecution  from 
public  motives,  then  there  was  no  probable  cause  for  said 
prosecution,  and  the  jurv  may  infer  in  the  absence  of 
sufficient  proof  to  satisfy  them  to  the  contrary,  that  said 
prosecution  was  malicious  in  law,  and  their  verdict  may  be 
for  the  plaintiff.     (Granted.) 

Plaintiff's  Second  Prayer. — The  plaintiff  prays  the  Court 
to  instruct  the  jnrv^  that  if  they  find  from  the  evidence 
that  the  defendant,  at  the  time  of  the  arrest  and  prosecution 
of  the  plaintiff,  if  the  jury  so  find,  w^as  a  meml)er  of  the 
firm  or  partnership  of  F.  ^Mertens  Sons,  if  the  jury  so  find 
said  partnership  and  further  find  that  the  witness  G}eorge 
was  employed  by  the  said  firm  or  partnership  and  that  w^hilst 
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80  employed^  and  whilst  acting  witliin  the  scope  of  his 
employment,  if  the  jury  so  find,  he,  the  said  George,  swore 
out  the  warrant  testified  to  in  this  cause,  and  that  by  virtue 
of  said  warrant  the  plaintiff  was  arrested  and  imprisoned 
as  testified  to,  and  further  find  that  the  plaintiff  was  held 
for  the  action  of  the  Grand  Jury  and  subsequently  indicted 
for  the  offense  charged  in  said  warrant,  tried  and  acquitt^ 
of  said  charge,  and  further  find  that  said  arrest  and  prose- 
cution of  the  plaintiff  was  under  such  circimistances  as 
would  not  have  induced  a  reasonable  and  dispassionate  man 
to  have  believed  the  plaintiff  guilty  of  the  offense  charged 
against  him,  then  their  verdict  must  be  for  the  plaintiff 
even  though  they  should  further  find  that  the  said  George 
consulted  the  State's  Attorney  for  Allegany  County  with 
reference  to  said  prosecution  and  that  the  State's  Attorney 
advised  the  swearing  out  of  the  warrant  aforesaid,  unless 
the  jury  shall  further  find  from  the  evidence  that  the  said 
George  laid  before  said  State's  Attorney  all  the  material 
facts  within  his  knowledge,  or  which  by  the  exercise  of 
reasonable  diligence  he  could  have  ascertained,  and  con- 
cealed nothing  material  and  that  he  was  thereupon  ad\'ised 
by  said  State's  Attorney  to  swear  out  said  warrant,  and  that 
he  acted  thereunder,  believing  such  advice  to  be  sound. 
(Granted.) 

Plaintiff's  Third  Prayer, — The  plaintiff  prays  the  Court 
to  instruct  the  jurv  that  if  they  shall  find  a  verdict  for 
the  plaintiff  they  are  at  liberty  to  take  into  consideration 
all  the  circumstances  of  the  case  and  award  such  damages 
as  will  not  only  compensate  the  plaintiff  for  the  wrong  and 
indignity  he  has  sustained  in  consequence  of  the  defendant's 
wrongful  acts,  but  may  also  award  exemplarv'  or  punitive 
damages  as  a  punishment  to  the  defendant  for  such  wrong- 
ful acts.     (Oranted.) 
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Defendant's  First  Prayer, — The  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  no  evidence  in  this 
ease  legally  sufficient  to  show  that  in  swearing  out  the  war- 
rant, mentioned  in  the  evidence,  John  W.  George  was  acting 
within  the  scope  of  his  employment  by  F,  Mertens  Sons. 
{Rejected.) 

•  Defendant's  Second  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  if  they  shall  find  that  the 
warrant  for  the  arrest  of  the  plaintiff,  mentioned  in  the 
evidence,  was  sworn  out  by  the  witness,  John  W.  Greorge, 
and  that  before  swearing  out  the  said  warrant  the  said 
George  coi^ulted  David  A.  Robb,  who  was  at  that  time  the 
State's  Attorney  for  All^any  County,  if  the  jury  shall  so 
find,  and  made  a  full  and  frank  disclosure  to  the  said  Robb 
of  all  facts  known  to  him,  in  reference  to  the  matter,  and 
that  the  said  Robb  then  and  there  advised  the  said  Greorge 
to  swear  out  the  said  warrant,  and  that  the  said  Geoi^  in 
good  faith  and  in  the  honest  belief  that  the  accusation  was 
well  founded,  swore  out  the  said  warrant,  the  plaintiff  is 
not  entitled  to  recover,  even  though  they  should  further 
find  that  the  defendant  also  directed  the  said  George  to 
swear  out  the  said  warrant.     {Rejected.) 

Defendant's  Third  Prayer, — The  defendant  prays  the 
Court  to  instruct  the  jury  that  if  they  shall  find  that  the 
warrant  for  the  arrest  of  the  plaintiff,  mentioned  in  the 
evidence,  was  sworn  out  by  the  witness,  John  W.  Gteorge,  and 
that  before  swearing  out  the  said  warrant  the  said  Geoige 
consulted  David  A.  Robb,  who  was  at  that  time  the  State's 
Attorney  for  Allegany  County,  if  the  jury  shall  so  find,  and 
made  a  full  and  frank  disclosure  to  the  said  Robb  of  all 
facts  known  to  him,  in  reference  to  the  matter  or  which  by 
the  exercise  of  reasonable  diligence  he  oould  have  ascertained 
and  concealed  nothing  material,  and  that  the  said  Robb  then 
and  there  advised  the  said  George  to  swear  out  the  said  war- 
rant and  that  the  said  George  in  good  faith  and  in  the 
honest  belief  that  the  accusation  was  well  founded,  swore 
out  the  said  warrant  upon  the  advice  of  said  State's  Attor- 
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ney,  the  plaintiff  is  not  entitled  to  recover,  even  though  they 
should  further  find  that  the  defendant  also  directed  the  said 
George  to  swear  out  the  said  warrant,  unless  the  jury  should 
find  that  the  defendant  gave  the  plaintiff  permission  to  take 
the'  scions  mentioned  in  the  evidence.  (Oranted  as  modir 
fied.) 

Defendant's  Fourth  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  the  plaintiff  is  not  entitled 
to  recover,  unless  the  jury  shall  find  either  that  prior  to  the 
swearing  out  of  the  warrant,  mentioned  in  the  evidence,  by 
the  witness  George,  if  the  jury  shall  find  that  the  said 
George  swore  out  the  said  warrant,  the  defendant  directed 
the  said  George  to  swear  out  the  said  warrant,  or  that  the 
said  George  was  at  the  time  of  swearing  out  the  said  war- 
rant employed  by  the  firm  of  E.  Mertens  Sons,  of  which 
firm  the  defendant  was  a  member,  if  the  jury  so  find,  and 
was  in  swearing  out  the  said  warrant  acting  within  the 
scope  of  his  employment,  and  to  further  instruct  the  jury 
that  the  burden  of  proving  these  facts  by  a  preponderance 
of  the  evidence,  is  upon  the  plaintiff.     (Rejected.) 

Defendant's  Fifth  Prayer. — The  jury  is  instructed  that 
under  the  pleadings  in  this  case  they  cannot  find  a  verdict  for 
the  plaintiff,  unless  they  shall  find  from  the  evidence  that  the 
warrant  mentioned  in  the  evidence  was  sworn  out  by  John 
W.  George  either  by  the  direction  or  instruction  of  the 
defendant,  or  as  the  agent  or  employee,  acting  within  the 
scope  of  his  duties  as  such  of  the  partnership  of  F.  Mertens 
Sons,  of  which  partnei'ship  the  defendant  was  a  member, 
if  the  jury  shall  so  find,  and  is  further  instructed  that 
the  burden  of  proof  is  upon  the  plaintiff  to  establish  these 
facts  and  that  tmless  the  jury  shall  find  either  one  or  the 
other  of  them  from  a  preponderance  of  all  the  evidence, 
their  verdict  must  be  for  the  defendant,  unless  the  jury  shall 
find  that  the  defendant  gave  the  plaintiff  permission  to 
take  the  scions  mentioned  in  the  evidence  and  aided  or 
abetted  the  prosecution  of  the  plaintiff  after  the  said  war- 
rant had  been  issued.    (Oranted.) 

VOL.  119  34 
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Defendant's  Sixth  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  the  plaintiff  is  not  entitled 
to  recover,  unless  the  jury  shall  find  that  prior  to  the  swear- 
ing out  of  the  warrant,  mentioned  in  the  evidence,  by  the 
witness  George,  if  the  jury  shall  find  that  the  said  Greorge 
swore  out  the  said  warrant,  the  defendant  directed  the  said 
George  to  swear  out  the  said  warrant,  and  to  further  instruct 
the  jury  that  the  burden  of  proving,  by  a  preponderance  of 
the  evidence,  that  the  defendant  did  so  direct  the  said 
George  is  upon  the  plaintiff.     (Rejected.) 

Defendant's  Seventh  Prayer. — The  jury  is  instructed  that 
if  they  shall  find  from  the  evidence  that  the  plaintiff  was 
employed  by  the  firm  of  F.  Mortens  Sons  at  their  prohard 
in  Allegany  county,  Maryland,  from,  on  or  about  the  3rd 
day  of  September,  1910,  until  about  the  20th  day  of  Decem- 
ber, 1910,  and  that  while  in  the  said  employment  the  plain- 
tiff gathered  and  packed  in  two  boxes  a  large  number  of 
apple  scions  cut  from  trees  of  F.  Mortens  Sons,  which  said 
scions  remained  on  the  premises  of  the  said  F.  Mortens  Sbns 
after  the  plaintiff  left  the  said  employment  and  until  some 
time  during  the  month  of  March,  1911,  if  the  jury  shall  so 
find,  and  that  then  the  said  scions  were  removed  from  the 
premises  of  the  said  F.  Mortens  Sons  and  taken  to  the  office 
of  the  Adams  Express  Company  at  Kiefers  by  the  direction 
of  the  plaintiff,  and  that  the  plaintiff  then  and  there  directed 
an  agent  of  the  said  Express  Company  to  diip  said  scions 
to  some  point  in  the  State  of  Ohio  and  that  shordy  there- 
after the  plaintiff  left  the  State  of  Maryland,  and  shall 
further  find  that  these  facts  were  known  to  the  witness, 
George,  and  that  the  said  George  Icnew  of  no  facts,  or  by 
the  exercise  of  reasonable  diligence  covJd  have  ascertained 
no  fact,  or  facts,  reasonably  sufficient  to  lead  to  a  different 
conchision,  before  he  swore  out  the  warrant,  mentioned  in 
the  evidence,  if  the  jury  shall  find  that  the  said  George 
swore  out  the  said  warrant,  then  the  said  George  had  reason- 
able groimd  to  believe  that  the  plaintiff  Wlas  guilty  of  the 
accusation  of  which  he  was  charged  in  the  said  warrant  and 
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the  plaintiflF  is  not  entitled  to  recover  in  this  case  and  their 
verdict  must  be  for  the  defendant;  unless  the  jury  shall  fur- 
ther find  that  the  plaintiff  was  given  permission  by  the  said 
F.  Mortons  Sons,  or  by  some  one  authorized  by  them  so  to 
do,  to  take  the  scions;  and,  also,  further  find  that  the  said 
George  knew  of,  or  by  the  exercise  of  reasonable  diligence, 
could  have  known  of  this  fact,  prior  to  the  swearing  out  of 
the  said  warrant;  unless  the  jury  should  further  find  that 
the  said  George  was  directed  by  the  defendant  to  swear  out 
the  said  warrant,  after  the  defendant  had  given  the  plaintiff 
permission  to  take  the  said  scions,  if  the  jury  shall  find  that 
the  defendant  gave  the  plaintiff  such  permission ;  or  after  the: 
defendant  gave  such  permission,  if  the  jury  shall  so  find, 
aided  or  abetted  the  prosecution  aft^  the  said  warrant  had 
been  issued,     {Granted  as  modified,) 

Defendant's  Eighth  Prayer. — The  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  no  evidence  in  this 
case  legally  sufficient  from  which  they  can  find  that  the 
defendant  aided  or  abetted  in  the  prosecution  of  the  plain- 
tiff after  the  warrant,  mentioned  in  the  evidence,  was  swoni 
out.     (Rejected.) 

The  cause  was  argued  before  Boyd,  C  J.,  Pearce, 
Burke,  Thomas  and  Stockbridge^  J  J. 

D.  lAndley  Sloan  and  /.  Clarence  Lane,  for  the  appellant. 
T,  Brooke  Whiting,  for  the  appellee. 

Stockbridoe,  J.,  delivered  the  opinion  of  the  Court. 

In  the  Fall  of  1910,  Walter  E.  Mueller  was  employed  by 
F.  Mertens  Sons  as  an  arboriculturist  in  connection  with  an 
orchard  which' they  were  developing  in  Allegany  county.  He 
discharged  the  duties  of  that  position  from  the  first  of  Sep- 
tember until  about  December  20th.  As  a  part  of  "his  duties 
he  supervised  the  setting  out  of  the  young  trees   and   the 
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pruning  of  them,  in  which  process  there  were  cut  from  the 
trees  a  large  number  of  scions  or  buds.  A  sufficient  number 
of  these  buds  to  fill,  with  the  packing  about  them,  two  soap 
boxes  were  placed  by  Mr.  Mueller  in  or  under  one  of  the 
bams  on  the  premises  of  the  Messrs.  Mortens.  Whether  this 
was  done  with  or  without  the  consent  of  the  owners  of  the 
orchard  is  uncertain,  there  being  a  conflict  of  the  testimony 
in  regard  to  it,  nor  is  it  material  to  the  determination  of 
this  case.  The  relation  of  employer  and  employee  existing 
between  Mr.  Mueller  and  Mertens  Sons  was  severed  in 
December,  Mr.  Mueller  returning  to  his  home  in  Wisconsin 
for  the  winter.  In  March,  1911,  Mr.  Mueller  returned  to 
Allegany  county,  having  in  the  meantime  endeavored  to 
organize  an  orchard  cctoipany  on  his  own  account,  and  en- 
gaged a  farmer  to  take  the  boxes  of  scions  from  where  they 
had  been  left  during  the  winter,  to  a  railway  station,  there 
to  be  shipped  to  him  at  a  point  in  Ohio.  He  then  left  the 
State,  expecting  the  boxes  to  follow  him. 

John  W.  George,  a  superintendent  for  F.  Mertens  Sons, 
learning  of  these  facts,  consulted  the  State's  Attorney  for 
Allegany  County,  and,  acting  upon  his  advice  apparently, 
swore  out  a  warrant  for  the  arrest  of  Mueller  on  a  charge  of 
larceny.  Some  week  or  ten  days  later  Mueller  was  arrested 
in  Allegany  County,  taken  before  a  magistrate,  committed 
for  the  action  of  the  Circuit  Court,  was  indicted,  tried  and 
acquitted.  The  present  suit  was  then  brought,  not  against 
Mertens  Sons,  but  against  John  H.  Mertens  individually, 
one  of  the  partners  of  Mertens  Sons,  for  malicious  prosecu- 
tion. 

The  record  contains  six  bills  of  exceptions,  five  of  them 
relating  to  questions  of  evidence,  and  the  sixth  to  the  action 
of  the  Court  upon  the  prayers  offered  in  the  case. 

In  view  of  the  numerous  decisions  in  this  State  upon  the 
subject  of  malicious  prosecution,  a  brief  opinion  will  suffice 
to  dispose  of  the  questions  which  the  record  presents. 

The  first  exception  reserved  was  to  the  action  of  the  trial 
Court  in  overruling  a  question  put  to  the  plaintiff  himself 
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in  reference  to  his  endeavor  to  organize,  on  his  own  account, 
an  orchard  company,  the  question  being,  "State  what  you 
organized  and  for  what  purpose  ?"  The  object  of  this  ques- 
tion is  not  entirely  clear.  If  offered  for  the  purpose  of 
showing  special  damage,  it  was  manifestly  too  remote  and 
speculative  in  its  nature  to  have  made  it  proper  evidence; 
while,  on  the  other  hand,  it  may  have  been  offered  and  appar- 
ently was  upon  the  theory  of  showing  malice  on  the  part  of 
the  defendant,  inasmuch  as  it  was  testified  to  that  the  plain- 
tiff had  secured  options  on  four  tracts  of  land  or  farms,  and 
the  counsel  for  the  plaintiff  made  a  proffer  to  follow  it  up 
with  evidtoce  tending  to  show  "that  if  these  options  were 
surrendered  that  the  prosecution  would  be  dropped."  With 
this  proffer  made,  the  Court  committed  no  error  in  admit- 
ting the  testimony,  and  there  does  not  appear  to  have  been 
any  motion  afterwards  on  the  part  of  the  defendant  to  strike 
it  out  for  the  failure  to  follow  it  up  in  accordance  with  the 
proffer. 

The  second  exception  was  abandoned  by  the  counsel  of 
the  defendant  at  the  hearing,  and  therefore  need  not  be  con- 
sidered. 

The  third  exception  was  to  the  action  of  the  trial  Court  in 
requiring  the  question  to  be  answered  by  the  witness  George : 
"About  how  many  miles  in  length  is  that  orchard  proposi- 
tion?" The  purpose  for  which  the  question  was  asked  was 
not  stated.  It  might  have  been  for  either  one  of  two,  and 
it  was  equally  admissible  for  each.  The  evidence  which  had 
filready  been  given  had  tended  to  show  that  the  railway  sta- 
tion to  which  the  scions  had  been  taken  for  the  purpose  of 
being  shipped  was  some  distance  further  away  than  other 
stations,  where  delivery  might  have  been  made  to  the  same 
express  company,  a  fact  which  might  be  important  as  bear- 
ing upon  the  question  of  the  felonious  intent  of  the  plaintiff 
in  thus  directing  the  shipment  of  the  buds  from  a  more 
remote  station.  The  question  put  to  the  witness  may  have 
been  intended  to  elicit,  as  it  did,  the  fact  that  there  were  a 
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number  of  stations  adjacent,  or  nearly  so,  to  the  Mertens 
property,  and  was  a  legitimate  enquiry  as  going  to  the  ele- 
ment of  probable  cause.  The  question  may  equally  well 
have  had  for  its  object,  to  place  before  the  jury  the  relative 
condition  of  the  parties,  and  the  financial  means  of  the 
defendant.  And  if  intended  for  this  purpose  it  was  equally 
admissible.  In  those  cas^  where  the  foundation  of  the 
right  of  action  is  malice,  and  where  punitive  as  well  as  com- 
pensatory damages  are  to  be  asked,  the  condition  and  means 
of  the  parties  is  always  a  proper  subject  of  inquiry.  WUms 
V.  White,  26  Md.  380;  Sloan  v.  Edwards,  61  Md.  89,  100. 
No  error  can  be  predicated  upon  the  action  of  the  trial  CJourt 
in  admitting  this  evidence. 

The  fourth  exception  was  to  the  overruling  of  the  objec- 
tion of  the  defendant  to  the  question  asked  of  the  witness 
George  upon  cross-examination:  "Did  the  State's  Attorney 
give  you  any  reason  for  issuing  the  warrant  against  Mueller 
instead  of  against  Malcolm  ?"  who  was  the  teamster  that  had 
Lauled  the  boxes  to  the  station.  It  was  undoubtedly  error  to 
have  permitted  this  question,  but  it  was  error  without  injury 
in  view  of  the  answer,  "He  didn't,"  made  by  the  witoess. 
The  reasons  of  the  State's  Attorney  may  have  been  those  of 
a  legal  nature;  at  most,  they  could  only  have  had  a  bearing 
upon  his  good  faith,  or  correct  perception  of  the  rules  of 
the  criminal  law,  and  could  not  have  operated  to  charge 
\vith  or  relieve  the  defendant,  John  H.  Mertens,  from  his 
legal  responsibility. 

The  fifth  exception  was  to  requiring  the  defendant,  John 
H.  Mertens,  after  he  had  testified  that  he  had  left  the  ordiard 
about  the  first  of  February,  1911,  to  farther  testify  that  he 
had  continued  to  hold  an  interest  as  a  partner  in  the  busi- 
ness, and  the  ruling  of  the  Court  upon  this  was  error  for 
reasons  which  will  be  considered  in  connection  with  the  sec- 
ond prayer  of  the  plaintiff. 

The  plaintiff  offered  three  prayers  and  the  defendant 
eight,  and  the  Reporter  will  insert  the  plaintiff's  second,  and 
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the  defendant's  first,  second,  third,  fourth,  sixth  and  eighth 
prayers,  the  ruling  of  the  Court  upon  the  prayers  constitut- 
ing the  sixth  exception. 

The  first  prayer  of  the  plaintiff  sought  to  hold  the  defend- 
ant, Mortens,  liable  if  the  jury  found  that  he  had  aided  and 
assisted  in  procuring  the  arrest  and  prosecution  of  the  plain- 
tiff under  such  circumstances  as  would  not  have  induced  a 
reasonable  and  dispassionate  man  to  have  undertaken  such 
prosecution  from  public  motives,  that  being  suflScient  to 
raise  a  legal  presumption  of  malice.  This  is  the  rule  and 
test  of  probable  cause  as  laid  down  in  Boyd  v.  Cross,  36  Md. 
197,  and  followed  in  a  large  number  of  cases  since,  and 
expressly  approved  with  regard  to  a  prayer  almost  identical 
in  phraseology  in  Torsch  v.  Dell,  88  Md.  469. 

The  third  prayer  of  the  plaintiff  is  also  the  customary 
damage  prayer  in  cases  of  this  character,  taken  from  the  case 
of  Torsch  V.  Ddl,  supra. 

By  the  second  prayer  of  the  plaintiff,  which  was  granted, 
the  jury  were  instructed  in  effect,  that  if  they  found  the 
defendant  was  a  partner  in  the  firm  of  F.  Mertens  Sons,  and 
that  George  was  an  employee  of  the  firm,  and  lliat  while 
acting  within  the  scope  of  his  employment  he  swore  out 
the  warrant  imder  which  the  plaintiff  was  arrested  and  in- 
dicted, that  the  plaintiff  was  entitled  to  recover,  notwith- 
standing the  fact  that  in  so  doing  George  had  acted  upon  Ihe 
advice  of  the  State's  Attorney  of  Allegany  County.  This 
was  to  assert,  as  a  proposition  of  law,  that  a  member  of  a 
firm  is  responsible  for  the  wrongful  acts  of  an  agent  of  the 
firm  which  he  did  not  authorize,  which  he  never  ratified,  and 
of  which  he  may  have  had  no  knowledge,  merely  because  of 
the  fact  that  he  was  a  member  of  the  firm.  It  is  not  neces- 
sary to  decide  whether  or  not  the  fact  that  George  acted 
under  the  advice  of  the  State's  Attorney  was  a  sufficient 
defense  or  not  to  this  action ;  it  is  sufficient  for  this  case  to 
apprehend  clearly  the  extent  and  nature  of  the  responsibility 
of  the  individual  partners  for  the  acts  of  employees  of  the 
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firm.  That  was  stated  with  great  clearness  in  the  case  of 
Bernheimer  v.  Becker,  102  Md.  250.  The  plaintiff  in  that 
case  had  brought  suit  against  the  members  of  the  firm  for 
false  arrest,  and  the  question  arose  as  to  the  responsibility  of 
one  of  the  individual  members  of  the  firm  of  Bernheimer 
Brothers  for  an  act  of  an  employee  of  the  firm.  The  prayer 
in  this  case  asks  no  instruction  to  hold  the  defendant  respon- 
sible for  George's  act,  upon  the  theory  that  George  was  an 
agent  or  employee  of  John  H.  Mertens,  individually ;  it  does 
not  require  any  relation  whatever  to  be  established  between 
John  H.  Mertens  and  George,  but  would  impose  an  indi- 
vidual liability  for  a  wrongful  act  upon  the  defendant,  solely 
because  he  happened  to  be  a  member  of  the  firm  employing 
the  person  whose  alleged  wrongful  act  gave  rise  to  the  litiga- 
tion; it  does  not  require  the  jury  to  find  any  express  ante- 
cedent authority  given  by  the  firm,  or  any  member  of  it,  to 
George,  nor  oven  to  find  any  ratification  of  it  by  the  firm 
after  the  act  had  been  done.  In  the  Bernheimer  case  a  prayer 
was  held  bad  because  it  mentioned  no  fact  tending  to  prove 
that  the  defendant  firm  had  conferred  express  authority  on 
its  employee  to  make  the  arrest  there  in  question,  and  it  was 
said  that  an  agent  can  have  no  such  implied  authority ;  that 
a  partner  has  no  implied  power  to  bind  his  co-partners  in 
such  transactions  as  those  which  form  the  basis  of  the  present 
suit ;  and  then,  quoting  from  the  case  of  Kirk  v.  Garrett,  84 
ild.  401,  "One  of  several  partners  can  not  drag  the  firm  or 
his  co-partners  into  a  trespass  by  giving  authority  for  the 
doing  of  an  unlawful  act  in  the  name  of  the  firm  of  which 
Le  is  a  member;  for  one  partner  has  no  power  to  bind  the 
partnership  to  the  commission  of  a  wrongful  act  without  the 
]  »revious  consent  or  subsequent  concurrence  of  all  of  the  part- 
ners." In  a  suit  for  malicious  prosecution  the  gravaiiien 
(jf  the  action  is  malice,  and  malice  must  be  and  is  always  an 
individual,  not  a  firm  act,  unless  all  of  the  partners  are  con- 
cerned ;  the  plaintiff's  second  prayer  was,  therefore,  erro- 
neous in  the  theory  of  the  law  which  it  presents  and  should 
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have  been  rejected,  and  its  granting  was  reversible  error. 
What  has  been  said  in  this  connection  is  in  like  manner 
applicable  to  the  ruling  on  the  fifth  exception. 

By  the  defendant's  first  and  eighth  prayers  it  was  sought 
to  take  the  case  from  the  jury.  To  hold  an  individual  liable 
for  malicious  prosecution  it  is  not  necessary  that  he  shall 
have  himself  sworn  out  the  warrant;  all  that  is  required  is 
that  he  voluntarily  aids  or  abets  in  the  prosecution.  Oit- 
tmger  v.  McRae,  89  Md.  513.  If,  therefore,  there  was  any 
evidence  tending  to  show  that  the  swearing  out  of  the  war- 
rant was  directed  or  authorized  by  John  H.  Mertens,  or 
that  he  voluntarily  aided  or  assisted  in  the  prosecution,  a 
case  was  made  out  for  submission  to  the  jury.  The  defend- 
ant appeared  both  before  the  magistrate  and  in  Court  at  the 
trial  of  the  case ;  but  the  uncontradicted  testimony  is  to  the 
effect  that  Mr.  Mertens  was  summoned  by  the  State's  Attor- 
ney as  a  witness.  This  is  not  the  voluntary  aiding  and  abet- 
ting which  the  law  contemplates.  On  his  direct  examination 
the  plaintiff  gave  evidence  that  at  the  trial  before  the  Cir- 
cuit Court  for  Allegany  County,  John  H.  Mertens  testified 
that  he  "told  John  George  to  swear  out  the  warrant  for  my 
arrest,"  and  the  witness  was  corroborated  in  this  statement 
by  his  attorney,  Mr.  Wilson,  who  in  the  course  of  his  exami- 
nation in  this  case,  referring  to  the  trial  of  the  plaintiff  for 
larceny,  stated  that  Mr.  Mertens  "testified  that  he  had  in- 
structed John  George  to  issue  this  warrant  for  the  arrest  of 
Mr.  Mueller."  This  testimony  was  contradicted  by  a  num- 
ber of  witnesses  called  by  the  defendant ;  nevertheless  it  was 
some  evidence  tending  to  show  that  in  swearing  out  the  war- 
rant George  was  acting,  not  in  the  capacity  of  an  agent  for 
F.  Mertens  Sons,  but  directly  as  the  agent  of  John  H.  Mer- 
tens, and  it  would,  therefore,  have  been  improper  to  have 
removed  the  case  from  the  consideration  of  the  jury  by  grant- 
ing these  prayers. 

The  second  prayer  of  the  defendant  was  sufficiently  cov- 
ered by  the  defendant's  third  prayer,  as  modified  by  the 
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Court,  and  its  refusal  under  the  circumstances  did  not  ope- 
rate to  the  injury  of  the  defendant. 

For  the  reasons  stated  in  passing  upon  the  plaintiff's  sec- 
ond prayer,  the  rejection  of  the  defendant's  fourth  prayer 
was  proper. 

The  sixth  prayer  of  the  defendant  should  have  been  grant- 
ed. Objection  can  not  be  made  to  it  because  of  its  omission 
to  require  the  jury  to  find  that  there  had  been  no  subsequent 
ratification  upon  the  part  of  the  defendant  of  the  act  of 
George  in  causing  the  arrest  of  the  plaintiff.  As  already 
pointed  out,  the  only  evidence  from  which  such  ratification 
could  be  inferred  was  the  presence  of  the  defendant  both  at 
the  hearing  before  the  magistrate  and  at  the  trial  in  Court, 
and  the  fact  that  he  had  testified.  But  this  attendance  hav- 
ing been  in  obedience  to  a  sunmions,  could  not  be  construed 
as  a  ratification  upon  his  part  of  the  illegal  act  of  another. 
Nor  was  it  in  any  manner  material  to  this  prayer  that  no 
reference  was  embodied  in  it  to  an  allied  permission  to 
the  plaintiff  from  the  defendant  to  take  and  remove  the 
scions  for  his  own  use.  This  prayer  dealt  <Mily  with  the 
question  of  the  agency  of  George  for  the  defendant,  by  ask- 
ing an  instruction  to  the  effect  that  to  entitle  the  plaintiff  to 
recover  they  must  find  by  a  preponderance  of  evidence  that 
George  was  the  agent  of  John  H.  Mertens,  individually,  not 
cf  F.  Mertens  Sons,  and  authorized  by  the  defendant  to 
swear  out  the  warrant  upon  which  the  plaintiff  was  arrested. 

For  the  reasons  indicated,  the  judgment  below  must  be  . 
reversed,  and  the  case  remanded  for  a  new  trial. 

Judgment  reversed  amd  (xuuse  renumded;  the 
appellee  to  pay  the  costs  of  this  appeal,  the 
costs  below  to  await  the  final  determina' 
tion  of  the  case. 
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ALBERT  A.   COCHRAN  vs.   STATE.     REUBEN   D 
SMITH  vs.  STATE. 

Appeals  in  criminal  cases:  demurrers;  no  exception  necessary. 
Primary  Election  Laws:  penalties  for  violation;  unlawful 
neglect    in   counting   ballots;   indictment   of  judges. 
Fraudulent  count  of  ballots:  recount  under  order 
of  Court;  production  and  opening  of  ballot  • 
boxes;  certificates  of  canvassing  boards. 
Jury    judges    of    law    in    criminal 
cases:  erroneous  instruction  by 
Court.    Grand  Jury :  pres- 
ence of  other  persons 
in  room. 

After  the  acquittal  of  a  party  upon  a  regular  trial  on  an  in- 
dictment for  either  a  felony  or  misdemeanor,  the  verdict  can 
never  be  set  aside,  or  a  new  trial  granted,  whether  the  ver- 
dict be  the  result  of  a  misdirection  on  a  question  of  law,  or  a 
misconception  of  fact  by  the  jury.  p.  544 

An  appeal  by  a  traverser  in  a  criminal  case  brings  up  for 
review  the  rulings  of  the  Court  on  the  whole  record,  includ- 
ing the  Court's  ruling  on  demurrers.  p.  542 

No  exception  is  necessary  in  the  ruling  of  a  court  upon  a  de- 
murrer to  an  indictment.  p.  647 

Chapter  737  of  the  Acts  of  1908,  relating  to  primary  election 
laws,  was  repealed  by  Chapter  741  of  the  Acts  of  1910.  p.  544 

Where  a  repealing  statute  contains  a  substantial  re-enactment 
of  the  previous  law,  the  operation  of  the  latter  continues 
uninterrupted.  p.  647 

Petitions,  affidavits  and  exhibits,  although  included  in  the  rec* 
ord,  will  not  be  considered  on  appeal  to  the  Court  of  Appeals, 
unless  properly  set  out  in  bills  of  exceptions.  p.  548 
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Ballot  boxes  are  not  to  be  opened  so  as  to  permit  acts  of  sworn 
officers  to  be  inquired  into  without  an  adequate  and  well- 
defined  cause ;  yet  when  an  indictment  has  been  returned  by  a 
Grand  Jury  against  election  officials,  it  constitutes  a  prima 
facie  case  and  presents  a  sufficient  reason  for  a  judicial  exam- 
ination of  the  ballot  boxes.  p.  551 

Where  a  traverser,  an  election  judge,  is  charged  with  neglect 
of  duty,  in  counting  and  canvassing  the  ballots  as  voted,  etc., 
the  ballots  kept  as  required  by  statute,  and  subject  to  the 
proper  court  in  a  judicial  investigation,  are  the  best  evidence 
of  which  the  case  is  susceptible.  p.  551 

The  certificates  of  canvassing  boards,  etc.,  are  conclusive  in 
collateral  inquiries,  but  they  are  only  prima  facie  evidence 
in  direct  proceedings  undertaken  in  court  to  correct  the  re- 
turns, p.  551 

By  section  5  of  yirticle  15  of  the  Constitution,  in  all  criminal 
cases  the  jury  is  the  judge  of  the  law  as  well  of  the  facts. 

p.  552 

While  the  Court  may  give  advice  to  the  jury  in  criminal 
prosecutions,  yet,  if  it  is  erroneous,  and  the  jury  followed  it, 
to  the  injury  of  the  traverser,  it  may  be  made  the  subject  of 
an  exception  and  may  be  corrected  on  appeal.  p.  552 

In  the  case  of  a  prosecution  of  election  officials  under  section 
160]Sr  of  Chapter  741  of  the  Acts  of  1910,  for  unlaw ffd  neg- 
lect of  duty,  where  the  judge,  in  an  advisory  instruction  to 
the  jury,  informed  them  that  section  96  of  Article  33  of  the 
Code  was  applicable,  which  makes  wilful  neglect  of  duty  an 
offense,  with  a  penalty,  etc.,  it  constitutes  reversible  error. 

p.  555 

Where  a  Court  in  a  criminal  case  gives  an  advisory  instruc- 
tion which  is  erroneous,  too  general,  and  assumes  facts  as 
proved  which  should  have  been  left  for  the  finding  of  the 
jury,  and  upon  such  segregated  facts  practically  directs  a 
verdict  of  guilty,  it  presents  reversible  error.  p.  555 

Where  the  Grand  Jury  indicts  election  officials  for  unlawful 
neglect  to  count  ballots,  etc.,  and  sends  for  the  sealed  ballot 
boxes,  the  fact  that  one  of  the  Police  Commissioners  pro- 
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duced  the  ballot  box,  and  one  of  the  Board  of  Election  Super- 
visors was  present  to  produce  the  keys,  returns  and  tally 
sheets,  etc.,  and  was  present  while  the  Grand  Jury  counted 
the  ballots,  but  did  not  participate  in  the  count,  and  during 
their  presence  in  the  room  no  question  was  deliberated  by 
the  Grand  Jury ;  held^  that  as  the  presence  of  such  persons  in 
the  grand  jury  room  did  not  in  any  way  ifijure  or  prejudice 
the  traverser,  it  does  not  present  reversible  error.  p.  557 

On  an  appeal  in  a  criminal  case,  where  the  only  error  is  in 
the  sentence  imposed,  the  Court  of  Appeals,  under  section  81 
of  Article  5,  may  remand  the  record  to  the  Court  below  in 
order  that  the  Court  may  enter  a  proper  judgment  or  sen- 
tence. But  where  there  are  other  reversible  errors,  in  addition 
to  the  error  in  the  imposing  of  the  sentence,  the  judgment 
must  be  reversed  and  a  new  trial  awarded.  pp.  557-558 

Decided  January  i2nd,  191S. 

Two  appeals  from  the  Criminal  Court  of  Baltimore  City 
(Elliott^  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  two  causes  were  argued  together,  with  the  cause  of 
Wagner  v.  State,  before  Boyd,  C.  J.,  Beiscoe,  Bubke, 
"J  HOMAs,  Pattison  and  Stockbridge,  JJ. 

Edward  L.  Ward  and  Harry  B.  Wolf,  for  the  appellant. 


Roland  R.  Marchant,  William  F.  Broening  and  Edgar 
Allan  Foe,  the  Attorney  General,  for  the  appellees. 
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Bbiscoe,  J.,  delivered  the  opinion  of  the  Court 
The  traverser  was  indicted  in  the  Criminal  Court  of  Balti- 
more for  a  violation  of  the  Primary  Election  Law  of  the 
State  as  applicable  to  Baltimore  City. 

The  indictment  contains  ten  counts.  He  was  tried  and  con- 
victed on  the  ninth  and  tenth  counts  of  the  indictment  and 
acquitted  on  the  first  to  the  eighth  counts,  inclusive.  He  was 
then  sentenced  to  be  confined  in  the  Baltimore  City  jail  for 
the  period  of  two  years,  and  to  pay  a  fine  of  five  hundred 
dollars  and  costs.  From  the  judgment  so  entered  he  has 
taken  this  appeal,  and  as  the  appeal  brings  up  for  review  the 
rulings  of  the  Court  on  the  whole  record  properly  before  us, 
including  the  demurrer,  we  will  now  proceed  to  consider 
them.  Art.  5.  sec.  80,  Code  Public  Oeneral  Laws  (Bagby's); 
Avirett  v.  State,  76  Md.  515;  Kendrich  v.  Warren,  110  Md. 
76;  State  v.  Mercer,  101  Md.  537;  State  v.  Floto.  81  Md. 
602. 

The  ninth  count  charges  in  substance,  that  the  traverser  on 
the  29th  day  of  August,  1911,  was  a  judge  of  election,  in  the 
Eighth  Precinct  of  the  Twenty-third  Ward,  of  the  City  of 
Baltimore,  at  a  primary  election  duly  had  and  held,  imder 
and  by  virtue  of  the  laws  6i  the  State  of  Maryland, 

"And  that  the  traverser  on  the  said  day,  of  the  year 
named  at  the  city,  as  such  judge  of  election,  at  said  pri- 
mary election,  unlawfully  did  neglect  then  and  there 
to  count  the  ballots  cast  in  the  precinct,  for  each  and 
every  candidate  whose  name  did  then  and  there  ap- 
pear on  the  ballots,  opposite  whose  name  a  cross-mark 
had  been  then  and  there  placed  by  the  voter  casting 
each  of  the  ballots,  in  said  precinct  in  said  ward,  at 
said  primary  election.  And  that  as  the  result  of  the 
aforesaid  unlawful  negligence  of  the  traverser,  as  such 
judge  of  election,  the  tallies,  statements  and  returns 
of  the  votes  and  the  result  of  the  canvass  of  the  votes 
cast  in  said  precinct,  at  the  primary  election,  did  then 
and  there  wrongfully  and  falsely  show  that  the  ballots 
cast  in  the  precinct,  in  the  ward  aforesaid,  were  as 
follows." 
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The  tenth  count  charges,  as  set  out  in  the  indictment,  that 
the  traverser 

"on  the  siad  day,  in  the  year  aforesaid,  at  the  city 
as  such  judge  of  election,  in  the  precinct,  of  the  ward, 
in  said  *City  of  Baltimore,  at  the  primary  election, 
unlawfully  did  neglect  then  and  there  to  canvass  each 
of  the  ballots  separately,  and  to  then  and  there  look  at 
each  of  the  ballots  as  the  ballot  was  then  and  there 
canvassed  by  the  judges  of  election,  and  tallied  by  the 
clerks  of  election,  in  said  precinct,  at  said  primary 
election ;  and  that  as  the  result  of  the  aforesaid  unlaw- 
ful negligence  of  the  traverser,  as  such  judge  of  elec- 
tion, the  tallies,  statements  and  returns  of  the  votes, 
and  the  result  of  the  canvass  of  the  votes  cast  in  said 
precinct,  in  said  ward,  at  said  primary  election,  did 
then  and  there  wrongfully  and  falsely  show  that  the 
ballots  cast  in  the  precinct,  in  the  ward,  were  cast 
therein  and  thereat  for  the  several  candidates  for  the 
Democratic  nominations  for  the  aforesaid  offices,  as 
follows." 

The  traverser  demurred  to  the  indictment  and  to  each  count 
thereof,  and  the  demurrer  was  overruled  by  the  Court  below. 

Tn  the  course  of  the  trial  he  reserved  twelve  bills  of  excep- 
tions to  the  rulings  of  the  Court  upon  questions  raised  and 
set  out,  in  these  exceptions,  and  after  the  verdict  he  filed  a 
motion  for  a  new  trial  and  a  motion  in  arrest  of  judgment, 
which  were  overruled  by  the  Supreme  Bench  of  Baltimore 
City. 

As  the  important  questions  for  our  determination  are  pre- 
sented by  the  demurrer,  and  on  the  bills  of  exceptions,  we 
find  it  more  convenient  to  consider  them  first.  The  remain- 
ing questions  will  be  passed  upon  and  discussed,  in  so  far  as 
we  find  them  necessary,  for  the  decision  of  the  case. 

It  is  contended  upon  the  part  of  the  appellant,  that  certain 
sections  of  Chapter  741  of  the  Acts  of  1910  (p.  113),  known 
as  the  Primary  Election  Law,  in  this  State,  and  the  sections 
upon  which  the  ninth  and  tenth  counts  of  the  indictment  rest. 
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have  l)een  repealed  by  Ch.  2  of  the  Acts  of  1912,  and  there 
being  no  saving  clause  in  the  latter  statute,  of  the  offenses 
charged  in  the  ninth  and  tenth  counts,  the  indictment  must 
fall  and  the  prosecution  fail. 

It  must  be  borne  in  mind,  that  we  are  now  dealing  exclu- 
sively with  the  ninth  and  tenth  counts  of  the  indictment, 
upon  the  traverser's  appeal.  He  was  acquitted  upon  the  other 
counts  of  the  indictment,  and  as  was  said  by  this  Court  in 
State  V.  Shields,  49  Md.  301,  that  after  an  acquittal  of  a 
party  upon  a  regular  trial  on  an  indictment  for  either  a 
felony  or  misdemeanor  the  verdict  of  acquittal  can  never 
afterward  be  set  aside  and  a  new  trial  granted  and  it  matters 
not  whether  such  verdict  be  the  result  of  a  misdirection  of 
the  judge  on  a  question  of  law  or  of  a  misconception  of  fact 
on  the  part  of  the  jury.  Birkinfeld  v.  State,  104  Md.  258  j 
3  Wharton's  Crim,  Law,  sec.  3221;  1  Bishop's  Crim,  Law, 
sees.  992  and  993. 

It  will  be  seen  by  reference  to  the  various  Acts  of  Assembly 
upon  the  subject  of  Primary  Elections,  in  this  State,  that 
Chapter  737  of  the  Acts  of  1908  (p.  103),  was  repealed  by 
Chapter  741  of  the  Acts  of  1910  (p.  113),  as  will  appear  by 
the  following  title  of  the  Act  of  1910 : 

"An  Act  to  repeal  sections  3,  4  and  5  of  Chapter 
737  of  the  Acts  of  1908,  relating  to  primary  elections 
in  the  State  of  Maryland,  and  known  as  the  Primary 
Election  Law,  and  all  the  several  and  various  provi- 
sions of  said  three  sections  of  said  Act,  and  to  enact  in 
lieu  thereof  new  and  other  sections  of  Article  33  of  the 
Code  of  Public  General  Laws,  title  'Elections,'  to  be 
known  as  sections  160A,  160B,  160C,  160D,  160E, 
160F,  160G,  160H,  1601,  160J,  160K,  160L,  160M, 
leOlSr,  160  O,  160P,  160Q,  160K,  160S,  160T,  160U, 
and  160V,  to  come  in  after  section  160  of  said  Article 
33,  imder  the  sub-title  Trimary  Elections,*  regulat- 
ing primary  elections  in  the  State- of  Maryland,  for 
all  candidates  for  public  office  of  certain  political  par- 
ties in  and  for  Baltimore  City  and  the  several  counties 
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of  the  State,  and  to  elect  delegates  to  legislative^  dis- 
trict, city  and  State  conventions,  and  all  members  of 
managing  bodies  of  certain  political  parties  in  and  for 
Baltimore  City  and  the  several  counties  of  the  State, 
and  all  precinct,  ward,  city  and  county  executives  or 
executive  conmiittees." 

As  our  inquiry  here,  has  special  reference  to  section  160L 
and  section  160N  of  the  Acts  of  1910,  we  will  set  those  sec- 
tions out  in  full. 

By  section  160L,  it  is  provided,  that 
"the  provisions,  all  and  singular,  from  section  87  to 
115  of  this  'Article,  both  inclusive,  and  the  offenses 
defined  and  the  penalties  and  punishments  prescribed 
therefor  in  said  sections,  respectively,  shall  be  fully 
applicable  in  all  respects  to  the  same  persons,  mat- 
ters and  omissions  in  connection  with  or  pertaining 
to  the  primary  elections  of  any  primary  election  held 
under  this  Article,  sub-title  'Primary  Elections';  and 
said  sections  are  hereby  made  applicable  to  all  primary 
elections  provided  for  and  held  hereunder;  and  any 
judge,  clerk  or  other  officer  of  any  primary  election, 
or  any  voter  or  other  person  who  would  be  deemed 
guilty  of  any  offense  against  the  (Jeneral  Election 
Law,  or  under  provision  or  provisions  thereof,  in  a 
general  election,  who  is  found  guilty  of  the  same 
offense  in  any  primary  election,  as  herein  provided  for, 
shall  be  deemed  guilty  of  the  same  crime  of  which  his 
offense  is  made  to  consist  by  and  imder  the  Gfeneral 
Election  Law,  and  particularly  xmder  any  of  the  above- 
mentioned  sections,  respectively,  thereof,  and  shall  be 
liable  to  the  same  punishment  or  penalty  as  is  pre- 
scribed for  such  sections  thereof;  provided,  that  sec- 
tions 160M,  160]Sr,  160  O,  160P,  160Q,  160E,  160S, 
160T,  160U  and  160V  hereof,  with  respect  to  offenses, 
penalties  and  punishments  under  the  Primary  Elec- 
tion Law,  shall  have  full  force  and  effect  in  all  cases  to 
which  the  same  are  applicable." 
VOL.  119  35 
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By  section  160N  of  the  Act  of  1910,  it  is  provided,  that 
"any  judge  or  clerk  of  such  primary  election,  or  any 
member  of  any  committee,  or  of  the  governing  body 
of  any  political  party  participating  in  primary  elec- 
tions imder  this  sub-title,  or  any  delegate  to  a  conven- 
tion or  party  executive,  on  whom  any  duty  is  required 
in  this  sub-title  to  be  performed,  who  shall  be  guilty  of 
any  wilful  violation  of  any  provision  of  this  sub-title, 
or  of  any  neglect  or  corrupt  practice  in  executing  the 
same,  not  otherwise  provided  for  herein,  he  or  they 
shall,  upon  conviction  thereof,  be  pimished  by  a  fine 
of  not  less  than  one  hundred  dollars  ($100)  nor  more 
than  five  hundred  dollars  ($500),  or  by  imprisonment 
in  jail  for  not  less  than  thirty  days,  nor  more  than 
ninety  days,  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  Court." 

At  the  January  Session  of  the  General  Assembly  of  the 
State,  of  1912,  the  following  Act  (Chapter  2,  Acts  1912) 
was  passed  the  title  of  which  reads  as  follows : 

"An  Act  to  repeal  and  re-enact  with  amendments 
sections  160A,  160B,  160E,  160F,  160G,  160H,  160K, 
160L,  160U  and  160V  of  Article  33  of  the  Code  of 
Public  General  Laws  of  Maryland,  title  'Elections,' 
sub-title  Trimary  Elections,'  as  the  said  sections  were 
enacted  by  Chapter  741  of  the  Acts  of  the  General 
Assembly  of  1910,  and  to  add  two  new  sections  to  said 
Article  33  of  the  Code  of  Public  (Jeneral  Laws,  to  be 
known  as  sections  160W  and  160Y  of  said  Article  33, 
to  come  in  after  section  160V  of  said  Article  33  under 
said  sub-title  'Primary  Elections,'  all  of  said  sections 
re-enacted  with  amendments  and  all  of  said  added  sec- 
tions relating  to  the  subject  of  primary  elections ;  said 
section  160E,  re-enacted  with  amendments,  including 
provisions  for  a  new  general  registration  throughout 
the  counties  of  Maryland  and  for  registering  the 
'party  affiliation'  of  voters;  and  said  added  section 
160W  prohibiting  and  penalizing  bribery,  corruption, 
intimidation  and  like  practices  in  relation  to  primary 
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elections;  and  said  added  section  160Y  providing  for 
appeals  from  the  actions^  decisions  and  returns  of 
judges  of  election,  and  recount  and  recanvass  of  the 
ballots  and  declaration  of  the  results  thereof  in  pri- 
mary elections;  and  repealing  all  other  acts  and  parts 
of  acts  inconsistent  with  this  act." 

By  the  Act  of  1912,  section  160L  of  the  Act  of  1910,  was 
repealed  but  re-enacted  in  the  same  words,  except  the  penalty 
upon  the  vote  seller  and  etc.,  so  as  not  to  conflict  with  section 
160W,  which  placed  the  penalty  on  the  vote  buyer  alone. 

Section  160N  of  the  Act  of  1910,  it  will  appear,  was  not 
repealed  nor  in  any  way  affected  by  the  Act  of  1912,  and  was 
clearly  in  force  at  the  date,  the  alleged  offenses  charged  in 
the  ninth  and  tenth  counts  of  the  indictment  were  committed, 
and  in  order  to  remove  any  doubt,  that  might  arise  as  to  the 
repeal  of  section  160N,  it  was  distinctly  provided  in  the  re- 
enactment  of  section  160L,  by  the  Act  of  1912,  that  sections 
160M,  160^",  etc.,  of  this  article  with  respect  to  offenses, 
penalties  and  punishments  under  the  Primary  Election  Law 
shall  have  full  force  and  effect  in  all  cases  to  which  the  same 
are  applicable. 

There  is  nothing  in  section  160L  as  re-enacted  by  the  Act 
of  1912,  which  can  be  construed  to  impose  any  additional 
penalty  or  to  affect  the  rights  of  any  person  under  that  sec- 
tion or  under  section  160N  of  the  Act  of  1910,  of  which  the 
appellant  can  complain. 

It  is  well  settled  by  a  long  line  of  authorities  "that  where 
a  repealing  law  contains  a  substantial  re-enactment  of  the 
previous  law  the  operation  of  the  latter  continues  uninter- 
lupted."  Lynn  v.  Stdte,  84  Md.  67;  Swan  v.  Kemp,  97 
Md.  eS6;  State  v.  Beard,  74  Md.  130. 

As  was  said  by  this  Court  in  Sioan  v.  Kemp,  supra,  the 
subsequent  legislation  of  1888,  Ch.  395,  and  1900,  Ch.  207, 
repealing  and  re-enacting  the  Act  of  1884,  Chapter  485,  did 
not  repeal  it  in  the  sense  of  obliterating  it  and  doing  away 
^ith  its  object  and  effect,  but  was  enacted  in  furtherance  of 
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the  object  of  the  Act  which  it  thus  repealed  and  re-enacted. 
The  latter  was  substantially  re-enacted,  and  the  main  and 
fundamental  provisions  thereof  were  preserved  and  embodied 
in  the  new  law. 

We  have  examined  the  ninth  and  tenth  counts  of  the  in- 
dictment and  find  they  correctly  charge  the  offenses  set  out 
in  section  160N  of  the  Act  of  1910,  and  as  this  section  was 
in  no  way  repealed  or  affected  by  Chapter  2  of  the  Acts  of 
1912,  we  think  the  traverser's  demurrer  was  properly  ovei^ 
ruled. 

As  the  motion  to  quash  the  indictment  presents  the  ident- 
ical question,  as  the  demurrer  upon  the  question  of  repeal, 
that  motion  was  also  properly  overruled. 

In  the  first  bill  of  exception  the  traverser  seeks  to  have  us 
review  the  ruling  of  the  Court  in  overruling  a  motion  for  a 
removal  of  the  case  to  another  jurisdiction  for  trial  upon  a 
suggestion,  affidavit  and  exhibits  submitted  to  the  Court 
below. 

While  the  petition,  affidavit  and  exhibits  appear  in  the 
record,  they  are  not  set  out  or  contained  in  the  bill  of  excep- 
tion, as  required  by  Article  5,  sees.  10  and  80  of  Code 
Public  General  Laws,  and  will  not  be  reviewed  by  us.  2  VoL 
Poe's  Practice,  sec  310,  Ch.  18 ;  Mitchell  v.  State,  82  Md. 
630 ;  Brashea/rs  v.  Orme,  93  Md.  442 ;  NesbU  v.  Dallam,  7 
G.  &  J.  494. 

In  Balto.  and  P.  B.  B.  Co.  v.  Chwrch  Trustees,  91  U.  S. 
127,  it  is  said,  that  neither  depositions,  nor  affidavits  in  the 
transcript  are  a  part  of  the  record  unless  they  are  embodied 
in  an  agreed  statement  of  facts  or  bills  of  exceptions,  etc — , 
and  where  they  are  not  part  of  the  record — so  far  as  the 
same  depend  upon  the  affidavits,  etc.,  they  present  no  ques- 
tion for  examination  by  the  Court 

The  second  exception  is  to  the  refusal  of  the  Court  to 
sustain  the  traverser's  demurrer  to  the  indictment  It  is 
hardly  necessary  to  say  that  rulings  of  the  Court  upon  a 
demurrer  are  not  properly  the  subject  of  a  bill  of  exception. 
The  whole  record  as  we  have  said  included  the  demurrer  is 
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brought  up  by  the  appeal  from  the  final  judgment  Lee  v. 
Rutledge,  51  Md.  318 ;  Kendrich  v.  Warren  Bro's,  110  Md. 
76. 

The  third  exception  was  to  the  refusal  of  the  Court  to 
grant  a  motion  to  quash  the  indictment.  The  fourth  was 
to  the  ruling  of  the  Court  in  refusing  to  permit  appeals  to 
be  sent  at  once  to  tiiis  Court  from  the  order  overruling  the 
motion  for  the  removal  of  the  case,  and  from  the  order 
overruling  the  motion  to  quash  the  indictment  The  fifth 
was  to  the  order  of  Court  in  directirig  the  traverser  to  be 
arraigned  and  in  directing  the  clerk  of  the  Court  to  enter  a 
plea  of  not  guilty  upon  the  traverser  declining  to  plead  upon 
arraignment  to  the  indictment 

Assuming  that  flie  proportions  contained  in  these  excep- 
tions (third,  fourth  and  fifth),  are  properly  before  us,  it 
is  too  clear  for  argument  that  the  rulings  of  the  Court  there- 
on were  entirely  correct,  and  as  we  do  not  understand  that 
they  were  pressed  at  the  hearing,  they  need  not  be  further 
considered. 

The  sixth,  seventh,  eighth,  ninth,  tenth  and  eleventh  excep- 
tions contain  rulings  of  the  Court  upon  the  admissibility  of 
evidence,  taken  in  the  course  of  the  trial  and  will  now  be 
examined  by  us. 

The  sixth  contains  an  objection  on  the  part  of  the  traverser, 
to  the  offer  of  the  State,  to  introduce  as  evidence  the  Demo- 
cratic ballot  box  of  the  eighth  Precinct  of  the  Twenty-third 
Ward.  The  Court  below  overruled  this  objection  and  per- 
mitted the  ballot  box  to  be  admitted  as  evidence. 

The  seventh  exception  was  taken  to  the  following  order 
passed  by  Judge  Elliott,  the  judge  of  the  Criminal  Court 
sitting  at  the  time  of  the  trial,  upon  the  request  of  the 
State. 

"It  is  further  ordered  by  the  Criminal  Court  of 
Baltimore  City  this  20th  day  of  June,  nineteen  and 
twelve,  on  motion  of  the  State's  Attorney  for  Balti- 
more City,  that  the  ballot  box  containing  the  Demo- 
cratic ballots  cast  at  the  Primary  Election  held  on  the 
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twenty-ninth  day  of  August,  nineteen  hundred  and 
eleven,  in  the  Eighth  Precinct  of  the  Twenty-third 
Ward,  heretofore  produced  in  this  Court  at  the  trial 
of  the  above-entitled  cause  by  the  Board  of  Police 
Commissioners  of  Baltimore  City  on  an  order  of  this 
Court,  passed  on  the  day  of  June,  nineteen 

hundred  and  twelve,  be  opened  and  the  ballots  therein 
contained  be  submitted  for  inspection  by  the  jury  as 
evidence  in  this  cause,  and  that  thereafetr  said  ballots 
be  immediately  returned  to  said  box,  and  said  box  be 
resealed  by  the  Court,  and  redelivered  to  said  Board  of 
Police  Commissioners. 

Thomas  Ibbland  Elliott^ 

Jttdge." 

The  eighth  relates  to  the  opening  of  the  ballot  box  by  the 
judge.  The  ninth  to  certain  instructions  to  the  jury  by 
Judge  Elliott^  as  to  the  count  and  inspection  of  the  ballots 
by  them.  The  tenth  to  the  count  of  the  ballots  by  the  jury 
and  the  eleventh  to  the  refusal  of  the  Court  upon  the  objec- 
tion of  the  State  to  permit  the  traverser  to  answer  the  fol- 
lowing question  in  the  course  of  his  examination  in  chief, 
as  a  witness  in  his  own  behalf:  "Was  there  any  under- 
standing or  agreement  as  to  how  the  vote  was  to  be  called"  ? 

It  would  answer  no  useful  purpose,  even  if  it  was  desirable 
to  discuss  these  exceptions  in  detail,  because  they  are  of  a 
kindred  nature,  and  we  are  satisfied  after  a  careful  exam- 
ination of  each  of  them,  that  the  Court  committed  no  error 
in  its  rulings  on  the  questions  presented  by  them. 

By  Section  78  of  Article  33,  Code  of  Public  General 
Laws,  it  is  distinctly  provided  that  the  board  of  supervisors 
of  elections,  upon  receiving  the  ballot  boxes  and  the  key. 
shall  among  other  things  deliver  them,  sealed  to  the  clerks 
of  the  Circuit  Courts  for  their  respective  counties,  or  to  the 
Board  of  Police  Commissioners  of  Baltimore  City,  as  the 
case  may  be,  w^ho  shall  put  them  in  a  secure  place  to  which 
the  public  shall  in  no  case  have  access,  and  shall  safely  keep 
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them  for  the  space  of  six  months  from  the  day  of  such 
delivery,  at  which  time,  unless  previously  notified  to  produce 
the  same  to  be  used  in  evidence  in  some  contested  election  or 
judicial  or  legislative  investigation  then  pending,  said  board 
of  supervisors  shall  destroy  or  cause  to  be  dest^royed  said 
ballots  and  poll-books,  also  all  of  the  said  tallies  and  state- 
ments or  returns,  and  shall  record  in  the  same  book  a  certifi- 
cate of  the  fact. 

•  AVhile  ballot  boxes  are  not  to  be  opened  so  as  to  permit 
the  acts  of  sworn  officers,  to  be  enquired  into,  without  an 
adequate  and  well-defined  cause,  yet  when  an  indictment 
has  been  returned  by  a  Grand  Jury,  there  can  be  no  question 
that  a  sufficient  prima  facie  case  has  been  made  out^ 

In  the  case  at  bar,  the  traverser  was  charged  in  the  ninth 
and  tenth  counts  of  the  indictment  with  a  neglect  of  duty 
in  counting  and  canvassing  the  ballots  as  voted  in  a  named 
precinct  of  the  Twenty-third  Ward  of  Baltimore,  and  it 
seems  to  us  to  be  clear  that  the  ballots  which  had  been  kept 
as  require<l  by  the  statute,  and  subject  to  the  order  of  the 
proper  Court,  in  a  judicial  investigation,  was  "the  best 
evidence  of  which  the  case  in  its  nature  was  susceptible". 

In  Leonard  v.  Woolford,  91  Md.  634,  it  was  held  by  this 
Court,  that  the  language  of  section  78  of  our  statute  was  a 
plain  recognition  of  the  common  law  doctrine  as  stated  by 
Judge  Cooi.ey  in  his  work  on  Constitutional  Limitations, 
page  625,  that  while  the  certificate  of  the  various  canvassing 
boards  are  conclusive  in  collateral  inquiries,  they  are  only 
primal  facw  evidence  in  direct  proceedings  in  the  Courts, 
which  go  back  of  this  prima  facie  case  and  correct  the  returns 
from  the  ballots  themselves,  when  they  are  still  in  existence 
and  have  been  kept  as  required  by  law. 

The  language  of  the  statute  in  this  case  is  clear  and 
positive  that  the  sealed  ballot  boxes  used  and  the  ballots 
cast  at  any  election  may  be  "used  in  e\ndence  in  any  con- 
tested election  or  judicial  or  legislative  investigation  then 
pending'^  when  previously  kept  and  produced  in  the  mode 
and  manner,  prescribed  by  the  statute. 
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The  provisions  of  the  statute,  relating  to  the  custody  and 
protection  of  the  ballot  box  and  its  contents  appear  to  have 
been  properly  complied  with  in  this  case  to  have  authorized 
the  action  of  the  Court  in  its  rulings  as  set  out  in  the  sixth, 
se\renth,  eighth,  ninth,  tenth  and  eleventh  exceptions,  and 
we  find  no  error  in  any  of  them. 

The  twelfth  exception  presents  the  action  of  the  Court, 
at  its  own  instance,  and  against  the  objection  of  the  counsel 
for  the  traverser,  upon  the  conclusion  of  the  argument  of 
the  case  before  the  jury,  in  submitting  what  is  called  an 
instruction  of  its  own,  to  the  jury. 

This  instruction  covers  about  four  pages  of  the  record  and 
is  presented  upon  a  general  exception  to  the  whole  instruc- 
tion. It  was  intended  to  apply  to  all  ten  counts  of  the 
indictment,  but  as  the  traverser  was  only  convicted  upon  the 
ninth  and  tenth  counts  thereof  and  was  acquitted  on  the 
others,  it  is  clear  that  he  was  in  no  way  injured  by  it,  in 
so  far  as  it  reflected  upon  the  first  to  the  eighth  counts, 
inclusive. 

By  Section  5,  Article  15  of  the  Constitution  of  this  State, 
it  is  distinctly  provided  that  in  the  trial  of  all  criminal 
cases,  the  jury  shall  be  the  judges  of  law  as  well  as  of  fact," 
and  in  a  number  of  cases  in  this  Court  from  Franklin  v. 
State,  12  Md.  286,  to  Luery  v.  State,  116  Md.  292,  it  has 
been  repeatedly  held  that  the  Court  has  the  right  to  advise 
the  jury  in  a  criminal  case,  although  it  is  not  bound  and 
cannot  be  required  to  do  so.  If  the  instruction  however 
given  be  erroneous  and  the  jury  have  followed  it  to  tho 
plain  injury  of  the  traverser  though  in  a  mere  advisory 
form,  it  may  be  made  the  subject  of  an  exception  and  cor- 
rected on  appeal.  Luery  v.  State,  116  Md.  292 ;  Esterline  v. 
State,  105  Md.  636;  Dich  v.  State,  107  Md.  11;  Swan  v. 
State,  64  Md.  423;  Guy  v.  State,  96  Md.  699;  Beard  v. 
State,  71  Md.  275. 

While  the  traverser  does  not  point  out  specifically  in  the 
exception  the  part  or  parts  of  the  instruction  which  he  regards 
as  error,  we  think,  a  reading  of  the  instruction  itself  is  suflS- 
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cient  to  show,  that  it  tended  to  mislead  and  prejudice  the 
jury  to  the  manifest  injury  of  the  traverser,  on  the  ninth  and 
tenth  coimts  of  the  indictment. 

This  instruction  was  not  only  a  wide  departure  from  the 
well  settled  practice  in  this  State,  in  submitting  advisory  in- 
structions to  juries  in  criminal  cases,  but  it  disregarded  the 
limitations  and  restrictions  fixed  by  this  Court,  in  similar 
cases,  cited  herein. 

It  is  insisted  by  the  traverser  that  the  Court  erred  in  its 
instructions  to  the  jury  upon  the  law  applicable  to  the  ninth 
and  tenth  counts  of  the  indictment  and  in  this  objection  we. 
all  concur. 

Upon  the  law  the  Court  said  to  the  jury,  after  instructing 
them  as  to  the  first  eight  counts  of  the  indictment. 

"If,  however,  he  did  not  actively  participate  in  a 
fraud  upon  the  voters  of  that  precinct,  but  did  allow 
the  fraud  to  be  committed  when  it  was  his  duty  under 
the  law  to  see  that  no  fraud  should  be  committed,  and 
he  was  put  there  for  that  purpose,  and  he  tells  you  that 
he  saw  each  and  every  one  of  those  ballots  which  went 
through  his  hands,  and  you  gentlemen  of  the  jury  find 
from  the  evidence  in  this  case  that  the  returns,  as 
made,  did  not  correctly  report  the  condition  of  the  bal- 
lots, he  is  likewise  guilty. 

The  law  intends,  and  was  passed  for  the  purpose  of 
prventing  any  false  returns ;  and  in  ch.  202,  s.  88  of  the 
Acts  of  1896,  it  says  this :  If  any  judge  or  clerk  of  elec- 
tion, or  any  officer  of  registration,  revision,  election  or 
canvass,  of  whom  any  duty  is  required  in  this  article, 
or  by  any  other  election  law  of  this  State,  shall  be 
guilty  of  any  wilful  neglect  of  such  duty,  or  any  cor- 
rupt or  fraudulent  conduct,  or  practice  in  the  execu- 
tion of  the  same,  he  shall  upon  conviction  thereof  be 
punished  by  imprisonment  in  jail,  for  not  less  than 
thirty  days,  nor  more  than  three  years,  or  by  a  fine  of 
not  less  than  fifty  dollars,  nor  more  than  one  thousand 
dollars,  or  by  both  fine  and  imprisonment. 
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I  respectfully  submit  to  you  that  if  this  traverser, 
being  one  of  the  judges  of  this  precinct,  being  present 
at  the  count,  and  taking  part  in  the  count,  permitted 
a  fraud  to  be  perpetrated  on  the  voters  of  that  precinct 
by  someone  else  in  that  room  at  the  time  the  count 
was  made,  he  is  likewise  guilty. 

And  the  law  was  intended,  not  only  to  prevent  any 
active  fraud,  but  to  prevent  any  fraud  being  permitted 
to  occur  by  the  judges  of  election,  because  the  judges 
were  appointed,  charged  with  the  duty  and  responsi- 
bility to  see  that  the  returns  were  made  by  them  in 
accordance  with  the  vote  as  cast. 

Now,  gentlemen  of  the  jury,  in  the  remarks  which 
I  have  made  to  you  I  have  not  sought  in  any  way  to 
make  a  verdict  for  you.  Under  the  law  of  the  State 
of  Maryland,  you  gentlemen  of  the  jury  are  the  judges 
of  the  law  and  the  fact. 

That  does  not  mean,  however,  that,  being  the  judges 
of  the  law  and  the  facts,  you  have  a  right  to  set  at 
naught  the  plain  provisions  of  the  law,  about  which 
nobody  could  have  any  difference;  and  I  suggest  to 
you  that  the  provisions  of  this  election  law  which  I 
have  read  to  you  are  perfectly  plain  in  their  mean- 
ing, and  the  object  of  their  enactment  is  perfectly 
plain;  and  in  the  remarks  which  I  have  made  to  you 
I  have  simply  undertaken  to  give  you  my  opinion  of 
this  election  law ;  but  I  do  so,  gentlemen,  with  the  cau- 
tion which  I  desire  to  give  you,  and  that  is  this: 
You  have  heard  the  arguments  of  the  counsel  for  the 
State  and  the  counsel  for  the  defendant.  You  can  dis- 
regard their  arguments ;  they  are  made  to  you  by  way 
of  suggestion.  You  can  disregard  what  I  have  said  to 
you,  and  treat  the  suggestions  which  I  have  given  to 
you  as  of  no  effect  whatever,  because,  gentlemen  of  the 
jury,  under  the  law  of  Maryland,  the  jury  are  made 
the  judges  of  the  law  and  the  facts;  and  I  have  ven- 
tured to  give  the  views  I  have  of  this  case  simply  and 
solely  in  order,  if  possible,  to  give  you  some  assistance 
in  the  decision  of  the  questions  that  are  before  you. 
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I  have  nothing  whatever  to  say  to  you,  as  I  have 
no  right  to  say  to  you,  whether  you  shall  find  this 
traverser  guilty  or  not  guilty.  That  is  the  question 
you  must  settle  for  yourselves/' 

Now,  if  it  be  true,  as  conceded  by  the  State  in  this  case  that 
the  ninth  and  tenth  counts  of  the  indictment  rest  and  are 
based  upon  section  160N  of  the  Act  of  1910,  which  punishes 
any  unlawful  neglect  in  executing  the  same,  then,  the  instruc- 
tion was  clearly  erroneous,  in  directing  the  jury  that  section 
SS  of  Chapter  202  of  the  Acts  of  1896  (section  96  of  Article 
33  of  the  Code),  was  applicable,  which  makes  wilful  neglect 
of  duty,  the  offense.  They  are  not  the  same  offenses  but 
different  punisljments  are  provided  under  the  statutes. 

Chief  Judge  Shaw,  in  Commonwealth  v.  Kneeland,  20 
Pick.  206,  said,  the  word  "wilfully''  in  the  ordinary  sense  in 
which  it  is  used  in  statutes,  means  not  merely  "voluntarily," 
but  with  a  bad  purpose.  Commonwealth  v.  Turner,  8  Bush. 
(Ky.)  1. 

We  have  found  no  case  in  this  State,  in  which  the  Court 
has  gone  to  the  extent,  in  instructing  a  jury  \ipon  the  law  and 
the  facts,  as  it  did  in  this  case. 

The  instruction,  it  will  be  seen,  was  not  only  too  general, 
b\it  it  assumes  as  proved,  facts  which  should  have  been  siib- 
mitted  to  the  jurj'  for  them  to  find,  and  upon  those  segregated 
facts  the  Court  practically  directed  a  verdict  of  guilty.  The 
Court  in  the  concluding  part  of  the  instruction  told  the  jury, 
that  "I  have  ventured  to  give  the  views  I  have  of  this  case, 
simply  and  solely  in  order,  if  possible,  to  give  you  some  assist- 
ance in  the  decision  of  the  questions  that  are  before  you." 

In  Coffin  V.  Brown,  94  Md.  203,  it  was  said,  if  a  written 
instruction  had  been  granted  to  the  effect  of  what  we  have 
quoted,  there  could  be  no  doubt  that  it  would  have  been  error 
and  such  statements  in  the  presence  of  the  jury  were  calcu- 
lated to  greatly  injure  the  defendant  and  perhaps  made  it 
useless  for  his  coimsel  to  argue  that  question  before  the  jury. 
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We  think  the  Courts  instruction  in  this  case  was  calcu- 
lated to  have  prejudiced  the  jury  in  its  finding  and  to  pre- 
vent a  fair  and  impartial  verdict  in  the  case,  and  without  dis- 
cussing it  further,  we  hold,  that  it  was  reversible  error. 
Butler  V.  State,  59  Southern  Reporter,  845 ;  BosenJcovitz  v. 
United  By.  Co.,  108  Md.  316;  Meno  v.  State,  117  Md.  435; 
United  By.  v.  Cameal,  110  Md.  232 ;  Ouy  v.  State,  96  Md. 
G96;  State  v.  Dick,  60  N.  C.  440;  WhUley  v.  State,  38  Ga. 
50 ;  Crawford  v.  State,  44  Ala.  45. 

The  remaining  question,  that  is  necessary  to  be  considered 
arises  upon  a  motion  to  quash  the  indictment. 

The  ruling  complained  of  on  the  motion  to  quash,  is  pre- 
sented by  the  third  bill  of  exception  and  under  Hooker  v. 
State,  98  Md.  145,  is  reviewable  by  this  Court  on  appeal  from 
the  final  judgment.  All  the  reasons  assigned  for  the  motion 
have  been  fully  considered  by  us  in  this  opinion  except  the 
one  raised  on  this  exception,  and  that  is  as  follows,  because 
there  were  certain  persons  in  the  Grand  Jury  room  at  the 
tiine  the  grand  inquest  for  the  City  of  Baltimore  was  counting 
and  canvassing  the  ballots  cast  in  the  Eighth  Precinct  of  the 
Twenty-third  Ward  on  August  29,  1911,  and  that  such  per- 
sons had  an  opportunity  to  hear,  see  and  ascertain  the  pro- 
ceedings of  the  Grand  Jury  which  is  contrary  to  the  Constitu- 
tion of  the  State  of  Maryland  and  the  law  of  the  State  of 
Maryland  in  such  cases  provided,  and  by  reason  thereof  the 
indictment  herein  is  illegal  and  void. 

In  support  of  the  motion  the  traverser  offered  the  testimony 
of  Mr,  John  B.  A.  Wheltle,  the  president  of  the  Board  of 
Police  Commissioners  of  Baltimore  City  for  the  year  1913, 
and  the  testimony  of  Mr.  Harry  W.  Nice,  a  member  of  the 
Board  of  Election  Supervisors  of  Baltimore  City  for  the 
year  1911. 

It  appears  that  both  Messrs.  Wheltle  and  Nice  were  pres- 
ent in  the  Grand  Jury  room  under  an  order  of  Court,  one  to 
produce  the  box,  of  tbe  Eighth  Precinct  of  the  Twenty-third 
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Ward,  and  the  other  to  produce  the  keys,  returns  and  tally 
sheets  of  that' precinct  and  ward. 

Both  of  these  witnesses  testified  that  they  did  not  partici- 
pate in  the  count  of  the  ballots  and  upon  cross-examination 
testified,  that  during  their  presence  in  the  room  the  Grand 
Jury  did  not  deliberate  upon  any  questions  before  it. 

The  Grand  Jury  had  an  undoubted  right,  under  section  76, 
Article  33  of  the  Code,  to  have  the  ballot-box  and  ballots  be- 
fore them  in  a  judicial  investigation,  such  as  was  then  pend- 
ing, and  it  is  apparent  that  the  traverser  was  in  no  way 
injured  or  prejudiced  by  the  presence  of  Messrs.  Wheltle  and 
Nice  in  the  Grand  Jury  room  for  the  purpose  and  in  the 
manner  testified  by  them.  Hooker  v.  State,  98  Md.  156 ;  sec. 
24,  Art  3  of  the  Constitution;  State  v.  Brewster,  70  Ver- 
mont, 341 ;  State  v.  Bates,  148  Ind.  612. 

It  will  be  seen,  that  the  traverser  was  sentenced  by  the 
Court  below  to  be  confined  in  the  Baltimore  City  jail  for  the 
period  of  two  years  and  to  pay  a  fine  of  five  himdred  dollars 
and  costfi. 

The  punishment  provided  by  section  160N  of  the  Acts  of 
1910,  applicable  to  the  counts  of  the  indictment  upon  which 
the  traverser  was  convicted  is  altogether  different  from  the 
one  here  imposed,  to  wit,  a  fine  of  not  less  than  one  himdred 
dollars  nor  more  then  five  hundred  dollars  or  by  imprison- 
ment in  jail  for  not  less  than  thirty  days,  nor  more  than 
ninety  days  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  Court. 

For  an  error  in  the  rendition  of  the  judgment  or  sentence 
in  this  respect  this  Court  upon  reversal  of  the  judgment, 
could  remand  the  record  to  the  Court  below,  in  order  that  the 
Court  might  enter  a  proper  judgment  under  Article  5,  section 
81,  Code  of  Public  General  Laws.  Lynn  v.  State,  84  Md. 
82;  Ooeller  v.  State,  119  Md.  61. 

But  as  we  have  held,  there  was  reversible  error,  in  addi- 
tion to  the  error  in  the  imposition  of  the  sentence  and  as  we 


Digitized  by 


Google 


558  COCHILAJN  vs.  STATE. 

Opinion  of  the  Court.  [1]9 

think,  the  traverser  was  prejudiced  by  this  error,  the  judg- 
ment must  be  reversed  and  a  new  trial  awarded. 

As  was  said  by  this  Court  in  Godler  v.  State,  supra, 
no  consideration  can  justify  a  Court  in  depriving  an  alleged 
violator  of  law  of  a  right  guaranteed  by  the  Constitution  of 
the  State  to  him. 

The  appeals  from  the  various  orders  passed  during  the 
progress  of  the  trial,  except  the  appeal  of  the  22nd  of  Au- 
gust, 1912,  from  the  final  judgment  rendered  herein,  will  be 
dismissed,  as  it  is  manifest  they  were  not  at  the  time  appeal- 
able orders,  and  the  questions  raised  thereon,  are  reviewable 
on  appeal,  from  the  final  judgment.  State  v.  Floto,  81  Md. 
602 ;  McCadden  v.  State,  100  Md.  670 ;  Hooker  v.  State,  98 
Md.  145;  State  v.  Tag,  100  Md.  594;  Ridgley  v.  State,  75 
Ud.  510;  Meno  v.  State,  117  Md.  435. 

For  the  reasons  stated  the  judgment  below  must  be  re- 
versed, and  a  new  trial  will  be  awarded. 


^} 


Judgment  reversed  and  new  trial  awarded. 
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JOHX  WAGNER 

vs. 

STATE  OF  MARYLAND. 


Witnesses:  recalling — ;  discretion  of  Court.     Election  frauds: 

recount  of  ballots;  evidence.    Evidence :  rejection  of 

correct — ;  when  not  reversible  error. 

It  is  discretionary  with  the  trial  court  whether  or  not  a  wit- 
ness may  be  recalled  after  having  been  examined  in  chief, 
cross-examined  and  dismissed.  p.  562 

In  the  •  trial  of  election  officials  for  unlawful  neglect  in  the 
counting  of  ballots,  exceptions  because  certain  voters  were 
allowed  to  testify  as  to  others  having  voted  and  how,  can  not 
be  sustained,  where  the  actual  ballots  cast  were  subsequently 
inspected  and  counted  by  the  jury.  p.  562 

But  evidence  of  that  character  presented  after  the  ballot  boxes 
were  opened  after  the  order  of  the  Court,  is  secondary  evi- 
dence and  inadmissible.  p.  562 

Refusal  to  allow  a  witness  to  answer  certain  questions  can  not 
present  reversible  error  where  the  exceptant,  in  other  testi- 
mony, has  full  benefit  of  the  fact  he  sought  to  prove,      p.  563 

Decided  January  22nd,  1913. 

Appeal  from  the  Criminal  Court  of  Baltimore  City  (El- 
IIOTT,  J.). 

The  facts  are.  stated  in  the  opinion  of  the  Court. 

The  cause  was  ai^ed  (together  with  Cochran  v.  State, 
and  Smith  v.  Staie)  before  Boyd,  C.  J.,  Bri8CX)e,  Burke, 
Thomas,  Pattison  and  Stockbridoe,  JJ. 
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Edward  L.  Ward  and  Harry  B,  Wolf,  for  the  appellant. 

Roland  R.  Marchard,  William  F.  Broenvng  and  Edgar 
Allan  Foe,  the  Attorney-General,  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  ease  was  submitted  and  argued  with  the  case  of 
(Jochran  v.  State,  amte,  page  539,  and  as  most  of  the  questions 
and  points  presented  on  the  record  now  before  us,  were  fully 
(•(-nsidered  and  disposed  of  in  the  opinion  filed,  in  the  Coch- 
ran Case,  it  will  not  be  necessary  for  us  to  review  and  dis- 
cuss those  questions  again  in  this  case. 

The  traverser  here  was  indicted  in  the  Criminal  Court  of 
Baltimore  for  a  violation  of  the  State  Primary  Election 
Law.  He  was  acquitted  on  the  first  eight  counts  of  the 
indictment,  and  convicted  on  the  ninth  and  tenth  counts 
thereof  and  recommended  by  the  jury  to  the  mercy  of  the 
Court  He  was  sentenced  on  the  22nd  of  August,  1912,  to 
two  3  ears  and  six  months  in  jail,  and  fined  five  himdred 
dollars  and  costs.  From  this  judgment  he  has  taken  this 
appeal. 

The  questions  presented  arise  upon  a  demurrer  to  the 
indictment,  and  upon  the  rulings  of  the  Court  below  upon 
various  motions,  interposed  during  the  course  of  the  trial  and 
upon  rulings  on  evidence,  as  set  out  in  the  several  bills  of 
exceptions  in  the  record. 

The  questions  raised  on  the  first,  second,  fifth,  sixth,  sev- 
enth, eighth,  eleventh,  twelfth,  twentv-first,  twenty-second, 
twenty-sixth  and  twenty-seventh  exceptions  are  identical  with 
those  passed  upon  by  us  in  the  case  of  Cochran  v.  State,  and 
for  the  reasons  stated  in  the  opinion  in  that  case,  our  con- 
clusions there  will  be  re-affirmed  and  applied  here. 

There  was  no  error  in  the  rulings  of  the  Court,  upon  the 
third  and  fourth  exceptions,  in  this  case. 

Mr.  John  B.  A.  Wheltle,  the  president  of  the  Board  of 
Police  Connnissioners  of  the  City  of  Baltimore,  was  called 
as  a  witness,  upon  the  part  of  the  traverser,  to  sustain  the 
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motion  to  quash  the  indictment  upon  the  ground  that  certain 
persons,  other  than  the  grand  jurors,  were  improperly  in  the 
grand  jury  room  while  they  were  considering  the  charges 
covered  by  this  indictment. 

Mr.  Wheltle  upon  cross-examination  testified  **That  he 
was  before  the  Grand  Jury  in  response  to  an  order  of 
Court  as  a  witness,  and  was  custodian  of  the  ballot  boxes 
representing  the  Board  of  Police  Commissioners,  and  that 
he  had  nothing  else  to  do  in  the  room,  and  was  simply  there 
while  the  Grand  Jury  was  inspecting  the  contents  of  the 
boxes  and  during  the  time  he  was  in  ihe  Grand  Jury  room 
they  did  not  do  anything  else,  except  to  inspect  the  ballots 
in  the  ballot  box  which  had  been  produced,  and  this  was  the 
first  box  to  be  inspected,  and  that  he  thinks  this  was  some- 
time about  the  15  th  of  September,  although  he  did  not  know 
when,  and  that  it  could  not  have  been  as  late  as  the  last  day 
of  September." 

Upon  re-direct  examination  he  was  asked  the  following 
questions : 

"Q.  Did  you  or  not  hear  the  members  of  the  Grand  Jury 
during  the  time  you  were  present  on  this  particular  occasion 
discuss  the  count  of  the  ballots  ? 

Q.  What  discussion,  if  any,  did  you  hear  by  the  mem- 
bers of  the  Grand  Jury  during  the  count  of  the  ballots  of  the 
Eighth  Precinct  of  the  Twenty-third  Ward  ?'' 

The  Court  below,  we  think,  properly  sustained  the  State's 
objection  to  the  questions  and  refused  to  permit  the  witness 
to  answer  them.  . 

The  evidence  sought  to  be  elicited  from  this  witness  was 
entirely  immaterial  and  irrelevant.  There  was  no  evidence 
to  show  that  either  the  presentment  or  indictment  was  based 
solely  upon  the  count  of  the  ballots.  We  held,  in  Cochran 
V.  State,  Supra,  that  the  presence  of  Mr.  Wheltle,  in  the 
Grand  Jury  room,  imder  an  order  of  Court,  would  not  vitiate 
the  indictment,  under  the  facts  of  that  case.  We  find  noth- 
ing on  the  record,  in  this  case,  to  show,  that  the  traverser 
was  in  any  way  injured  or  prejudiced  by  the  presence  of 
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either  Messrs.  Whdile  or  Nice  in  the  jury  room  or  that  the 
well-settled  methods  and  safeguards,  surrounding  Grand 
Jury  deliverations  were  violated  or  abused,  in  this  respect. 

The  ninth  exception  relates  to  the  ruling  of  the  Court,  in 
permitting  the  witness  Staehline  to  be  recalled  by  the  State, 
upon  objection  of  the  traverser,  after  having  been  examined 
in  chief,  cross-examined  by  the  traverser  and  dismissed  as  a 
witness. 

This  was  a  matter  clearly  within  the  discretion  of  the  trial 
Court  and  need  not  be  further  considered. 

The  answer  of  the  witness  North,  to  the  question,  objected 
to  in  the  tenth  exception,  could  not  in  any  way  have  injuria  1 
the  traverser,  and  if  error,  at  all,  it  is  manifestly  not  inju- 
rious error. 

The  thirteenth,  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, eighteenth  and  nineteenth  exceptions  were  to  the 
ruling  of  the  Court,  in  permitting  certain  voters  of  the 
Eighth  Precinct  of  the  Twenty-third  Ward  to  testify  that 
they  voted  for  Thomas  F.  McNulty,  for  the  nomination  for 
the  office  of  sheriff  of  Baltimore,  at  the  primary  election  on 
the  29th  day  of  August,  1911. 

As  the  ballots  in  this  case  were  subsequently  inspected 
and  counted  by  the  jury,  it  is  difficult  to  see  in  what  way 
the  traverser  could  have  been  prejudiced  by  the  admission 
of  this  testimony,  and  we  find  no  error  on  either  of  these 
exceptions. 

The  motion  to  exclude  the  testimony  of  the  witnesses,  who 
testified  as  to  how  they  voted  at  the  primary  as  set  out  in 
the  twentieth  exception,  because  the  evidence  was  seoondar5% 
and  was  presented  after  the  opening  of  the  ballot  box  bv 
the  Court,  was  for  the  reason  stated  properly  ovemiled. 

The  twenty-third,  twenty-fourth  and  twenty-fifth  excep- 
tions contain  the  ruling  of  the  Court  in  refusing  to  permit 
the  witness  Wagner,  the  traverser,  to  answer  the  followinir 
questions  propounded,  on  his  examination  in  chief : 

"Q.  Mr.  Wagner,  I  want  you  to  tell  the  jury  whether  or 
not  in  calling  the  ballots  as  voted  you  properly  or  improperly 
called  the  names  voted  for  on  the  ballot 
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Q.  Tell  US  whether  or  not  at  the  time  you  signed  the  tally 
sheets  made  up  by  the  clerks,  you  had  any  knowledge  that 
the  tally  sheets  did  not  contain  any  votes  for  Mr.  McNulty.'' 

These  were  undoubtedly  proper  questions  and  it  would" 
have  been  error  to  have  sustained  the  State's  objections  to 
them,  but  for  the  fact,  that  the  traverser  had  in  his  previous 
testimony  fully  answered  them  and  he  had  the  benefit  of  the 
answers  to  the  questions  and  the  testimony  before  the  juiy, 
and  was  not  therefore  injured  by  these  rulings.  He  also 
had  the  benefit  of  the  testimony  which  was  stricken  out  by 
the  Court  in  granting  the  Staters  motion  in  the  twenty- 
fourth  exception  and  consequently  his  case  was  not  preju- 
diced by  this  ruling. 

This  brings  us  to  the  twenty-eighth  exception,  which 
embraces  the  instruction  of  the  Court  to  the  jury,  at  the 
close  of  the  case.  This  instruction  covers  four  pages  of  the 
record  and  is  open  to  a  number  of  objections  stated  by  ns 
in  the  Cochran  Case.  It  is  not  materially  different  from  the 
instruction  in  that  case,  supra,  and  constitutes  reversible 
error. 

The  rulings  of  the  Court  upon  the  demurrer,  and  upon 
the  various  motions  to  quash  were  discussed  and  passed 
upon  by  us  in  the  Cochran  Case,  and  as  they  apply  here 
need  not  be  further  considered  in  this  appeal. 

For  the  reasons  stated  herein  and  for  the  further  reasons 
stated  in  the  opinion  in  the  case  of  Cochran  v.  State,  the 
judgment  will  be  reversed  and  a  new  trial  awarded. 

Judgment  reversed  and  a  new  trial  awarded. 
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REUBEN  D.  SMITH  vs.  STATE  OF  MARYLAND. 

Criminal  Law:  province  of  Court  and  Jury.     Instructions  by 
Court;  reversible  error. 

Where  a  judge  in  a  criminal  case  instructs  the  jury,  and  in 
his  instructions  makes  assertions  as  facts  as  to  matters  which 
had  not  been  sustained  by  proof,  and  of  which  there  was  no 
evidence,  it  constitutes  reversible  error,  although  the  instruc- 
tion was  only  advisory  in  form.  p.  566 

Decided  January  22nd,  19 IS. 

Appeal  from  the  Criminal  Court  of  Baltimore  City  (El- 
liott, J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause,  together  with  Cochran  v.  State  and  Warner  v. 
State,  was  argued  before  Boyd,  C.  J.,  Briscoe,  Burke, 
Thomas,  Pattison  and  Stockbbidqe,  JJ. 

Edward  L.  Ward  and  Harry  B.  Wolf,  for  the  appellant- 

Roland  R.  Marchant,  William  F.  Broening  and  Edgar 
Allan  Foe,  Attorney-General,  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

The  material  questions  presented  on  the  record  in  this  case 
were  considered  and  decided  by  us,  in  the  cases  of  Cochran  v. 
State  and  Wa^jner  v.  State,  ante,  pages  539  and  559. 

In  view  of  the  fact,  that  the  judgment  in  this  case  will 
have  to  be  reversed  and  a  new  trial  awarded,  we  will  now 
proceed  to  consider  those  questions  not  raised  on  the  appeal 
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in  the  Cochrcun  and  Wagner  cases,  supra,  but  presented  on 
this  record. 

The  traverser  in  this  case  was  indicted  on  the  29th  day 
of  December,  1911,  in  the  Criminal  Court  of  Baltimore,  for 
a  violation  of  the  State  Primary  Election  Law. 

He  was  acquitted  on  the  first  to  the  ninth  counts  inclusive 
of  the  indictment  and  convicted  on  the  tenth  count,  with  a 
recommendation  of  mercy. 

Ho  was  sentenced  to  one  year  in  tho  Baltimore  City  Jail 
and  to  pay  a  fine  of  five  hundred  dollars  and  costs.  From 
this  judgment,  he  has  brought  this  appeal. 

The  rulings  of  the  Court  on  the  demurrer,  and  on  the 
various  motions  interposed  in  the  course  of  tfa|^..irial  and 
on  the  first,  second,  third,  fourth,  fifth,  sixth,  severfth,  eighth, 
ninth,  tenth  and  eleventh  bills  of  exceptions,  present  almost 
the  identical  questions  passed  upon  by  us,  in  the  Cochran 
and  Wagner  cases,  supra,  and  we  find  it  unnecessary  to  dis- 
cuss them  on  this  record. 

The  determination  of  the  questions  raised  in  those  cases  are 
conclusive  as  to  the  same  questions  presented  on  this  record. 

The  twelfth  and  thirteenth  exceptions  relate  to  certain 
statements  and  instructions  by  the  Court,  to  the  jury,  before 
they  retired  to  consider  their  verdict,  and  they  are  set  out  in 
the  record.  After  the  Court's  instruction  to  the  jury  as  set 
out  in  the  eleventh  bill  of  exceptions,  and  before  the  jury 
retired  to  consider  the  case,  one  of  the  jurors  asked  the  Court 
the  following  question: 

(Juror) :  May  I  ask  a  question  ? 

(The  Court)  :  Yes. 

(Juror)  :  Did  this  man  get  any  instruction  from  anybody  ? 

(The  Court) :  Yes,  from  the  Board  of  Election  Super- 
visors. 

To  this  statement  of  the  Court  to  the  jury  the  counsel 
for  the  traverser  excepted  and  the  error  here  complained  of 
constitutes  the  twelfth  exception. 

The  thirteenth  exception  will  be  considered  with  the 
twelfth  and  is  as  follows: 
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(Mr.  Ward,  Counsel)  :  There  is  nothing  in  the  record  to 
support  that  (meaning  the  statement  of  the  Court  to  the 
jury)  in  the  traverser's  twelfth  bill  of  exception  where  the 
Court  said,  ''Yes,  from  the  Board  of  Election  Supervisors." 
Wo  would  like  to  take  an  exception  to  that  Whereupon 
the  Court  further  instructed  the  jury  as  follows: 

(The  Court)  :  "You  can  take  it  from  me,  if  you  will,  and 
the  gentlemen  can  except  to  it  if  it  is  not  true — The  Board 
of  Supervisors  gave  these  gentlemen  full  instructions.  The 
testimony  in  this  case  is,  that  this  particular  traverser  had 
acted  three  years  previous  to  this  election.'* 

While  there  was  evidence  that  the  traverser  had  served 
as  a  judge  of  election  on  other  occasions,  there  was  not  a 
particle  of  evidence  to  support  the  statement  made  by  the 
Court  to  the  jury  that  the  Board  of  Election  Supervisors 
had  given  him  full  instructions.  This  statement  was  not 
only  a  palpable  error  upon  the  part  of  the  Court,  but  this 
error  was  accentuated  by  the  further  statement  by  the  Court, 
set  out  in  the  thirteenth  bill  of  exception  to  the  eflFect  that 
"You  can  take  it  from  me,  if  you  will,  and  the  gentlemen 
can  except  to  it  if  it  is  not  true — The  Board  of  Supervisors 
gave  these  gentlemen  full  instructions.  The  testimony  in 
this  case  is,  that  this  particular  traverser  had  acted  three 
years  previoils  to  this  election."  The  Court  erred,  and 
exceeded  its  power,  in  making  a  statement  of  this  character, 
to  the  jury,  because  it  was  not  sustained  by  any  proof,  what- 
ever, in  the  case,  and  it  constitutes  reversible  error. 

It  therefore  follows  for  these  reasons,  and  for  the  further 
reasons  stated  in  the  opinion  filed  in  the  case  of  Cochran  v. 
State  and  Wagner  v.  State,  which  apply  with  equal  force  in 
this  case,  that  the  judgment  must  be  reversed  and  a  new 
trial  awarded. 

Judgment  reversed  and  new   trial  awarded. 
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JOHN  RIDGELY  OF  H.  and  HELEN  S.  RIDGELY, 

His  Wife,  vs.  MAYOR  AND  CITY  COUNCIL 

OF  BALTIMORE. 


I^tatutes :  constitutionality;  presumption  as  to  intention  of  Legis- 
lature; enacttnent  and  passage;  sufficiency  of  title;  en- 
grossed, enrolled,  and  officially  authenticated  copy;  al- 
terations; journals;  mere  parol  evidence,  insuffi- 
cient.   Eminent  Domain:  Constitution;  Art, 
29,  sec,  3.     Condemnation  proceedings; 
Ch.  117  of  Acts  of  1912.     Damages: 
for  land  taken;  injuries  to  remain^ 
der.    Appraisers:  appointed  by 
Court;  judicial  act.      No- 
tices by  publication. 

The  courts  are  not  concerned  with  the  wisdom,  expediency  or 
policy  of  a  statute,  or  with  whether  it  is  any  improvement 
upon  former  systems.  p.  673 

By  Chapter  117  of  the  Act  of  1912,  the  Legislature  intended 
to  provide  a  new  and  conclusive  method  of  procedure  for 
the  acquisition  of  private  property  for  public  use  by  con- 
demnation, excepting  in  cases  for  the  opening,  closing,  widen- 
ing or  straightening  of  highways.  p.  674 

Under  section  3  of  Article  29  of  the  Constitution,  only  the 
subject  of  an  Act  need  be  described  in  the  title;  there  is  no 
requirement  that  the  means,  instrumentalities  or  the  proced- 
ure by  which  the  subject  of  the  Act  is  to  be  carried  into 
effect  shall  be  there  described.  p.  674 
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The  mode  and  maimer  of  the  exercise  of  the  power  of  emi- 
nent domain  is  exclusively  vested  in  the  judgment  and  discre- 
tion of  the  Legislature^  subject  only  to  the  provisions  of  sec- 
tion 40  of  Article  3  of  the  Constitution^  declaring  that  pri- 
vate property  may  not  be  taken  for  public  use,  without  just 
compensation,  etc.,  being  first  paid  or  tendered.  p.  674 

The  execution  of  the  method  provided  in  the  Act  for  ascer- 
taining the  compensation  due  an  owner  for  property  taken 
in  the  proceeding  pending  in  Court,  is  a  matter  so  closely 
associated  with  the  administration  of  justice,  that  the  ap- 
pointment of  appraisers  by  the  Court  may  be  said  to  be  a 
judicial  act.  At  least,  it  is  not  so  far  non-judicial  as  to  ren- 
der the  Act  of  1912  void  for  that  reason.  p.  574 

A  condemnation  proceeding  for  the  acquisition  of  private  prop- 
erty for  public  use,  under  the  Act  of  1912,  is  a  proceeding 
at  law,  and  the  Act  of  1912  does  not  change  the  proceeding 
into  an  equitable  one.  p.  577 

The  judgment  contemplated  by  the  Act  of  1912,  as  in  all  other 
condemnations  of  private  property  for  public  use,  is  not  in 
personam,  but  is  a  judgment  in  rem  against  the  property 
sought  to  be  condemned.  p.  577 

Property  taken  in  condemnation  proceedings  under  Chapter 
117  of  the  Acts  of  1912,  with  its  provisions  for  personal  sum- 
mons and  notice  by  publication  to  non-resident  owners,  etc, 
is  not  a  taking  without  due  process  of  law.  pp.  577-578 

Constructive  notice  by  publication  is  sufficient  to  support  a 
judgment  in  rem  as  against  non-residents,  imknown  persons, 
or  persons  who  can  not  be  found.  p.  578 

The  rule  by  which  damages  are  to  be  considered  in  condemna- 
tion cases,  as  in  all  other  cases,  is  a  question  of  law.  It  is 
the  duty  of  the  Court  to  inform  the  jury  what  is  the  proper 
rule  by  which  damages  shall  be  measured.  ^   p.  581 

A  statute  which  provided  for  an  assessment  of  the  value  of  the 
land  taken  will  be  held  to  include  damages  to  the  remainder 
of  the  tract  as  well.  p.  581 

Chapter  117  of  the  Acts  of  1912  does  not  attempt  to  estab- 
lish a  rule  or  measure  by  which  the  value  of  property  taken 
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is  to  be  estimated.  That  is  a  judicial  question  to  be  deter- 
mined by  the  Court  upon  exceptions  to  the  award;  if  the 
appraisers  act  upon  an  erroneous  theory  in  awarding  com- 
pensation,  the  Court  has  the  power^  and  it  would  be  its  duty, 
to  correct  the  error  and  give  the  correct  rule  to  guide  them 
in  awarding  damages.  p.  582 

The  Legislature  is  always  presumed  to  have  intended  that  pro- 
visions in  statutes  should  be  read  in  the  light  of  the  Constitu- 
tion, p.  582 

Courts  are  not  precluded  by  the  authentication  of  a  statute,  in 
the  manner  prescribed  by  the  Constitution,  from  passing 
upon  the  question  as  to  whether  the  bill  was  constitutionally 
passed.  p.  583 

But  an  authenticated  statute  can  not  be  impeached  by  the 
l^islative  journals  alone,  or  by  mere  parol  evidence.  p.  584 

Under  the  constitutional  provisions  for  the  passage  and  enact- 
ment of  statutes,  it  is  not  necessary  for  a  bill  to  be  engrossed 
in  both  houses;  the  uniform  practice  is  to  engross  the  bill 
only  in  the  house  in  which  it  is  presented.  pp.  585,  586 

The  Constitution  does  not  require  that  the  amendment  or  pro- 
posed amendments  to  a  bill  should  be  entered  upon  the  jour- 
nals of  the  Legislature.  p.  587 

Where  an  enrolled  bill  was  a  copy  of  the  engrossed  bill,  but 
the  engrossed  bill  showed  that  certain  provisions  that  had 
been  contained  in  it,  as  well  as  in  the  enrolled  bill,  had  been 
stricken  out,  but  there  was  no  definite  or  satisfactory  evi- 
dence to  show  when  or  by  whom  the  change  was  made,  it  was 
held,  that  in  such  a  case  the  evidence  offered  was  wholly 
insufficient  to  overcome  the  testimony  furnished  by  the  true 
authentication  of  the  Act.  p.  589 

Chapter  117  of  the  Acts  of  1912,  relating  to  condemnation  pro- 
ceedings, is  a  valid  Act;  the  proceedings  for  condemnation 
under  the  Act  are  proceedings  at  law,  and  the  pleadings  there- 
in should  come  as  near  as  may  be  to  the  pleadings  in  an 
action  at  law.    In  proceedings  under  it,  questions  at  law  arc 
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to  be  presented  by  a  demurrer  and  questions  of  fact  by  a 
proper  plea  or  "answer,"  representing  in  such  plea  or  "an- 
swer" some  one  material  issue  or  fact  for  the  determination 
of  the  jury.  p.  589 

Decided  January  17th,  1913. 

Appeal  from  the  Circuit  Court  for  Baltimore  County 
(Burke,  C.  J.,  and  Harlan,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe. 
Thomas,  Pattison,  Urner  and  Stockbridge,  JJ. 

George  Whiteloch  and  T.  Scott  Offutt  (with  whom  was 
John  7.  Yellott  on  the  brief),  for  the  appellants. 

D.  G.  Mcintosh  and  8.  8,  Field  (with  Elmer  J.  Cook  on 
the  brief),  for  the  appellees. 

Per  Curiam:  This  is  an  appeal  from  a  judgment  of  the 
(circuit  Court  for  Baltimore  County  condemning  certain 
lands  of  the  appellants  for  use  by  the  Mayor  and  City  Coun- 
cil of  Baltimore  in  the  establishment  and  protection  of  a  new 
and  larger  supply  of  water  for  the  city.  The  questions  raised 
at  the  trial  below  related  to  the  validity  of  the  Act  of  1912, 
Chapter  117,  under  which  the  proceeding  was  conducted,  and 
to  the  necessity  of  the  particular  condenmation  for  the  pur- 
pose proposed.  The  rulings  upon  the  latter  issue,  as  to  which 
exceptions  were  reserved,  consisted  in  the  granting  of  a  prayer 
defining  the  petitioner's  rights  in  the  premises  imder  its 
charter,  and  in  the  refusal  of  an  instruction  that  no  legally 
sufficient  evidence  had  been  offered  to  sustain  the  applica- 
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tion.  These  exceptions  have  not  been  pressed  on  appeal,  and 
in  our  opinion  the  rulings  to  which  they  refer  were  proper. 
The  questions  argued  were  concerned  with  the  validity  of  the 
statute  referred  to,  and  they  are  fully  covered  by  the  opinion 
of  the  learned  Court  below,  upon  the  principles  and  reasoning 
of  which  we  will  rest  our  decision  and  affirm  the  judgment. 
The  opinion  is  as  follows  (Burke^  J.)  : 

The  questions  before  the  Court  are  presented  by  the  issue 
raised  upon  the  seventh  paragraph  of  the  amended  answer, 
and  by  the  demurrers  filed  by  the  petitioner  to  various  para- 
graphs of  the  answers  to  the  petition  filed  by  the  Mayor  and 
City  Council  of  Baltimore  for  a  judgment  of  condemnation 
against  the  property  described  in  the  petition  for  the  purposes 
mentioned. 

These  questions  are  of  more  than  ordinary  importance,  and 
have  been  fully'  and  ably  argued  by  the  respective  counsel. 
We  have  carefully  considered  the  questions,  and  will  state 
the  conclusions  to  which  we  have  arrived  and  will  give  some 
reasons  upon  which  our  decision  rests. 

It  must  be  admitted  that  under  Chapter  214  of  the  Acts  of 
1908  (p.  649),  the  petitioner,  the  Mayor  and  City  Council 
of  Baltimore,  had  the  power  to  condemn  the  property 
described  in  the  petition  for  the  purposes  therein  stated. 

The  real  question  in  the  case  is  whether  the  procedure  for 
the  acquisition  of  the  property  by  condemnation  shall  be  that 
provided  by  the  Acts  of  1908,  Ch.  214  (p.  649),  as  amended 
by  the  Acts  of  1912,  Ch.  32,  or  by  that  provided  by  Chapter 
117  of  the  Acts  of  1912:  This  involves  the  question,  which 
is  presented  by  the  pleadings,  of  the  constitutionality  of  the 
last  named  act. 

It  is  obvious,  if  that  act  be  valid,  that  the  procedure  for  the 
acquisition  of  land  in  the  State  by  condemnation  must  be  that 
provided  therein.  It  was  the  evident  intention  of  the  Legis- 
lature to  provide  by  the  act  a  new  and  exclusive  method  or 
procedure  for  the  acquisition  of  private  property  for  public 
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use  by  condemnation.  This,  we  think,  is  plain  from  the  lan- 
guage of  the  seventh  section  of  the  act,  which  declares  that: 
"The  State,  and  any  municipal  or  other  corpora- 
tion, commission,  board,  body,  or  person,  which,  under 
the  laws  of  this  State,  has  the  right  to  acquire  property 
by  condemnation,  shall  acquire  such  property,  if  con- 
demnation proceedings  be  resorted  to,  in  pursuance  of 
and  under  the  provision  of  this  article,  anything  in 
any  other  public  general  law  or  public  local  law  or  pri- 
vate or  special  statute  to  the  contrary  notwithstand- 
ing; provided,  however,  that  nothing  in  this  article 
contained  shall  apply  to  or  change  the  present  law  or 
procedure  for  the  opening,  closing,  widening  or 
straightening  of  highways." 

If,  therefore,  the  act  be  valid,  the  petitioner,  having  the 
power  to  condemn,  properly  instituted  its  proceedings  under 
the  provisions  of  the  Act,  and  the  petition  which  is  filed  was 
in  all  respects  sufficient  under  section  2  of  the  Act 

The  land  owners  have  assailed  the  validity  of  the  Act  for 
certain  reasons,  which  may  be  grouped  under  the  following 
heads: 

Lst.  Because  it  violates  section  3  of  Article  29  of  the  Con- 
stitution, which  provides  ''that  every  law  shall  embrace  but 
one  subject-matter,  and  that  shall  be  described  in  its  title." 

2nd.  Because  the  provisions  of  the  Act,  requiring  the 
Court  to  appoint  appraisers,  impose  a  non-jndicial  duty  upon 
the  Court. 

3rd.  Because  proper  notice  to  the  land  owner  is  not  pro- 
vided, and  that  under  the  Act  an  owner  might  be  deprived 
of  his  property  without  due  process  of  law. 

4th.  Because  the  Act  violates  Article  3,  section  40,  of  the 
Constitution,  in  that  private  property  may  be  taken  under 
it  for  public  use  without  just  compensation  as  agreed  upon 
between  the  parties,  or  awarded  by  a  jury  being  first  paid  or 
tendered  to  the  party  entitled  to  such  compensation. 
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5th.  (a)  Because  the  Act  was  not  passed  by  the  Legisla- 
ture as  it  appears  in  the  printed  laws  of  1912.  (b)  Because 
it  was  not  engrossed  in  both  houses  as  required  by  the  Con- 
stitution, (c)  Because  an  amendment  to  the  bill  striking 
out  the  provision  relating  to  the  appointment  of  appraisers 
was  adopted  by  the  L^slature,  which  amendment  was 
omitted  from  the  enrolled  bill  signed  by  the  Governor. 

It  is  contended  that  the  law  as  passed  contained  the  fol- 
lowing provision:  "From  any  final  judgment  of  the  Court 
an  appeal  may  likewise  l)e  taken  within  thirty  days  there- 
after, but  not  afterward,  and  the  record  shall  be  sent  up  to 
the  Court  of  Appeals  within  sixty  days  after  the  entry  of 
said  appeal.**  Inasmuch  as  the  enrolled  copy,  which  was 
signed  by  the  Governor  and  deposited  with  the  Clerk  of  the 
Court  of  Appeals,  omitted  this  provision  as  to  the  right  of 
appeal  from  the  final  judgment,  it  is  contended  that  the  Act 
is  null  and  void,  and  that  the  proceedings  for  condemnation 
instituted  by  the  petitioner  under  it  must  fail. 
\  The  first  four  reasons  assume  the  Act  to  have  been  con- 
stitutionally passed,  and  assail  its  validity  upon  the  grounds 
assigned.  The  last  reason  ui^ed  is  that  the  Act  as  signed 
by  the  Governor  was  never  constitutionally  passed. 

The  Court  is  not  concerned  with  the  wisdom,  expediency 
or  policy  of  the  law,  or  whether  it  is  any  improvement  upon 
the  old  system  of  condemnation.  These  are  political  ques- 
tions, exclusively  committed  by  the  Constitution  to  the  judg- 
ment of  the  L^slature. 

The  only  questions  we  can  decide  are: 

1st.  Assuming  the  Act  as  signed  by  the  Governor  to  have 
been  constitutionally  passed,  had  the  Legislature  power  to 
pass  it? 

2nd.  Was  the  Act  as  signed  by  the  Governor  constitution- 
ally passed  ? 

First. — We  will  now  consider  the  objections  to  the  Act  in 
the  order  in  which  we  have  stated  them.  The  Act  relates 
in  all  its  provisions  solely  to  the  procedure  to  be  adopted 
and  followed  in  all  cases  where  the  condemnation  of  private 
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property  for  public  use  is  sought  to  be  acquired,  except  in 
cases  for  the  opening,  closing,  widening  or  straightening  of 
highways.  It  does  not  confer  the  power  of  condemnation; 
but  it  seeks  only  to  regulate  the  exercise  of  that  power  by 
persons  or  corporations  who  now  have,  or  may  be  hereafter 
invested  with  it.  The  object  of  the  Act  and  the  scope  of  all 
its  provisions  is  to  do,  precisely  what  its  title,  as  originally 
drawn,  declared  it  was  intended  to  do,  viz:  to  regulate  the 
procedure  for  the  acquisition  of  property  for  public  use  by 
condemnation,  and  the  amendment  to  the  title,  which  was 
wholly  unnecessary,  made  in  the  Senate  was  not  calculated  to 
mislead  any  reasonable  man  as  to  the  general  scope  of  the 
Act.  In  our  opinion,  the  subject-matter  of  the  Act  is  suflB- 
ciently  described  in  the  title  to  gratify  the  requirements  of 
the  Constitution.  It  is  only  the  subject  of  the  Act  that  need 
be  described  in  the  title.  There  is  no  requirement  that  the 
means,  the  instrumentalities,  or  the  procedure  by  which  the 
subject  of  the  Act  are  to  be  carried  into  effect  shaU  be 
described  in  the  title.  State  v.  Davis,  1  Md.  161 ;  Parkin- 
son  V.  State,  14  Md.  184;  Baltimore  City  v.  FI<ic1e,  104  Md. 
107;  Bond  v.  Baltimore,  116  Md.  683.  and  other  cases. 

Second. — The  mode  and  manner  of  the  exercise  of  the 
power  of  Eminent  Domain  is  exclusively  vested  in  the  judg- 
ment and  discretion  of  the  L^slature,  subject  only  to  the 
provisions  of  section  40  of  Article  3  of  the  Constitution. 
The  execution  of  the  method  provided  for  ascertaining  the 
compensation  to  the  owner  for  the  property  taken  in  a  pro- 
ceeding pending  in  Court  is  a  matter  so  closely  associated 
with  the  administration  of  justice  thai  the  appointment  of 
appraisers  by  the  Court  may  be  said  to  be  a  judicial  act    It 
certainly  cannot  be  said  that  it  is  so  far  non-judicial  as  to 
render  the  Act  void  for  that  reason.     None  of  the  Maryland 
cases  which  deny  the  exercise  of  non-judicial  powers  to  the 
Court  have  gone  to  the  extent  contended  for  in  this  case. 
The  appointment  is  directed  to  be  made  in  a  pending  case 
after  the  question  of  the  right  to  condemn  has  been  deter- 
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mined,  and  Ihe  duties  which  the  appraisers  are  directed  to 
perform  involve,  the  valuation  to  the  owner  of  the  land  taken. 
Third. — Sections  3  and  4  of  the  Act  are  as  follows: 
"3.  Upon  the  filing  of  said  petition,  the  Court,  or 
any  judge  thereof,  shall  pass  an  order  directing  a  sum- 
mons to  issue  for  the  defendant  to  be  served  in  the 
same  manner  as  summons  in  actions  at  law,  and  re- 
turned by  some  day  to  be  named  in  said  order,  not 
less  than  ten  days  nor  more  than  twenty  days  from 
the  day  of  the  filing  of  said  petition.  If  any  defend- 
ant be  not  summoned  before  the  return  day  of  the 
summons,  the  simrmions  may  be  re-renewed  from  time 
to  time,  as  often  as  the  Court,  in  its  discretion,  may 
think  proper;  or,  if  any  defendant  is  non-resident  or 
unknown  or  returned  non  est  twice  successively,  the 
Court  shall  order  the  sheriff  to  set  up  a  copy  of  the 
summons  for  such  defendant  upon  the  property  and 
•  shall  order  a  notice  to  be  published  once  a  week  for 
four  successive  weeks,  in  a  paper  published  in  the 
county  where  such  property  is  situated,  and  also  in 
one  daily  newspaper  published  in  the  City  of  Balti- 
more, if  the  proceedings  be  in  a  county;  and  if  the 
proceedings  be  in  Baltimore  City,  in  two  daily  news- 
papers published  in  said  City;  requiring  such  defend- 
ant to  appear  in  the  said  Court  on  or  before  a  certain 
day  to  be  named  in  the  order,  said  day  to  be  not  less 
than  thirty  days  nor  more  than  sixty  days  from  the 
date  of  the  first  publication  of  said  order,  and  show 
cause  why  said  property,  or  such  defendant's  interest 
therein,  should  not  be  condemned  as  prayed  in  the  peti- 
tion." 

"4.  Every  defendant  summoned  shall  within  fifteen 
days  after  the  return  day  to  which  he  is  summoned, 
and  every  defendant  appearing  shall  within  fifteen 
days  after  such  appearance  file  an  answer  showing 
caipe,  if  any  he  has,  why  the  property  mentioned  in 
the  petition,  or  said  defendant's  interest  therein, 
should  not  be  condemned  as  prayed.  And  every  de- 
fendant against  whom  publication  has  been  duly  made, 


Digitized  by 


Google 


576  KIDGELY  vs.  BALTIMORE  CITY. 

Opinion  of  the  Ckjurt  ni9 

as  hereinabove  provided,  shall  file  such  an  answer  with- 
in the  time  limited  in  such  order  or  publication, 

"The  Court  shall  have  power  for  good  cause  shown 
to  extend  the  time  for  answering.  In  default  of  answer 
within  the  time  hereinabove  provided,  or  any  exten- 
sion thereof  which  may  have  been  granted  by  the 
Court,  the  Court  shall  enter  judgment  that  said  prop- 
erty, or  the  interests  therein  of  the  defendant  or  de- 
fendants 80  in  default,  be  condemned. 

"The  Court  shall  also  render  the  same  judgment 
upon  the  filing  of  an  answer  by  any  defendant  or  de- 
fendants, if  such  answer  does  not  deny  the  right  of 
the  petitioner  to  have  the  property,  condemned.  In 
the  event  of  an  answer  being  filed  denying  the  right  of 
the  petitioner  to  have  the  property  condemned,  the 
Court  shall  hear  the  question  thus  raised  as  to  the 
right  of  the  petitioner  to  condemn  the  property  at  an 
early  date,  to  be  specifically  fixed  by  the  Court ;  and  in 
case  any  question  of  the  fact  is  involved  in  the  deter- 
mination of  that  question  either  party  shall  be  entitled 
to  a  jury  trial,  upon  so  electing,  and  either  party  may 
take  testimony  in  open  Court  at  such  hearing  in  the 
manner  usual  in  l^w  cases  tried  before  a  jury  or  before 
the  Court  without  a  jury;  and  the  same  procedure 
shall  cover  as  to  the  conduct  of  such  hearing  and  re- 
serving exceptions  as  in  ordinary  law  cases.'' 

Provision  is  also  made  for  the  appointment  by  the  Court 
of  a  duly  constituted  guardian  or  committee  or  guardian 
ad  litem  to  appear  and  dofend  for  such  defendants  as  may 
be  under  any  legal  disability. 

It  is  also  provided  by  section  5  that  after  the  award  of 
the  appraisers  has  been  returned  to  Court  notice  by  adver- 
tisement shall  be  given 

"twice  a  week  for  one  week  in  two  of  the  daily  papers 
published  in  Baltimore  City,  or,  where  said  property 
is  situated  in  a  county,  by  advertisement  for  one  week 
in  one  paper  published  in  said  county,  that  such  award 
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has  been  returned,  and  all  persons  having  interest 
therein  may  show  cause,  if  any  they  have,  why  the 
same  shall  not  be  confirmed  during  the  ten  days  suc- 
ceeding the  filing  of  said  award." 

A  condemnation  proceeding  for  the  acquisition  of  private 
property  for  public  use  has  always  been  held  to  be  a  pro- 
ceeding at  law,  and  the  Act  under  consideration  does  not 
change  the  proceeding  into  an  equitable  ona  On  the  con- 
trary, it  recognizes  its  purely  legal  character.  It  provides 
that  they  shall  be  b^un  "on  the  law  side^'  of  the  Court; 
that  the  summons  for  the  land  owners  shall  be  served  "in 
the  same  manner  as  siunmons  in  an  action  at  law;"  that 
the  Court  shall  give  "judgment"  either  condenming  the  prop- 
erty, or  dismissing  the  petition ;  in  the  trial  of  any  question 
of  fact  exceptions  may  be  reserved  "as  in  ordinary  law 
cases;"  the  exceptions  to  the  award  of  the  appraisers,  when 
heard  by  the  Court  or  a  jury,  shall  be  tried  and  determined 
"in  the  same  manner  and  governed  by  the  same  rules  of  law 
as  to  the  admission  of  evidence  and  instructions  to  the  jury 
as  now  apply  to  the  trial  of  appeals  in  cases  growing  out  of 
the  opening  of  highways ;"  the  Court  may  send  the  jury  to 
view  the  premises,  and  may  strike  out  the  verdict  of  the 
jury  and  grant  a  new  trial ;  and  the  appeal  allowed  is  from 
the  "judgment".  It  would,  therefore,  seem  that  the  L^is- 
lature  intended  to  preserve  the  strictly  legal  character  of 
the  proceedings.  There  is  certainly  nothing  to  indicate  that 
it  was  the  intention  to  change  the  proceeding  from  an  action 
at  law  to  one  in  equity  to  be  governed  by  the  rules  of  equity, 
pleading  and  practice. 

The  judgment  contemplated  by  the  Act,  as  in  all  other 
oondenmations  where  private  property  is  taken  for  public 
use,  is  not  a  judgment  in  personam,  but  it  is  a  judgnnent 
against  the  property  sought  to  be  condemned.  It  is  strictly 
a  judgment  in  rem.  It  is,  therefore,  difficult  to  understand, 
in  the  light  of  a  provision  for  personal  summons,  and  notices 
by  publication  to  non-resident  owners,  etc.,  contained  in  the 
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Act  and  which  we  have  quoted,  how  it  can  be  said  that 
property  can  he  or  might  be  taken  under  it  without  due 
process  of  law.  The  rule  is  well  settled  that  constructive 
notice  by  publication  is  sufficient  to  support  a  judgment 
in  rem  as  against  non-resident,  unknown  persons,  or  persons 
who  cannot  be  foimd.  If  this  were  not  so,  the  Courts  would 
be  powerless  in  many  cases  to  deal  with  the  sale  or  partition 
of  property  of  non-resident  and  unknown  defendants,  or  to 
decree  specific  performance  of  contracts  relating  to  real  estate 
in  which  such  defendants  may  be  interested.  But  this  is 
constantly  done  by  the  Courts  under  acts  providing  for  such 
notice. 

In  Pennoyer  v.  Nejf,  95  TT.  S.  Yl4,  in  which  the  question 
of  jurisdiction  in  cases  of  service  by  publication  was  con- 
sidered by  the  Court,  it  was  said:  "Such  service  may  also 
be  sufficient  in  cases  where  the  object  of  the  action  is  to 
reach  and  dispose  of  property  in  the  State,  or  of  some  inter- 
est therein,  by  enforcing  a  contract  or  lien  respecting  the 
same,  or  to  partition  it  among  different  owners,  or,  when 
the  public  is  a  party,  to  condemn  and  appropriate  it  for  a 
public  purpose.  In  other  words,  such  service  may  answer 
in  all  actions  which  are  substantially  proceedings  in  rem/' 
In  Ruling  v.  Raw  Valley  Railroad  and  Improvement  Com- 
pany, 130  TJ.  S.  559,  where  proceedings  for  the  condemna- 
tion of  land  under  a  statute  for  railroad  purposes  was  under 
consideration.  Judge  Miller,  speaking  of  the  sufficiency  of 
notice  to  a  non-resident  by  publication,  said:  *'0f  course, 
the  statute  goes  upon  the  presimiption  that,  since  all  the 
parties  cannot  be  served  personally  with  such  notice,  the 
publication  which  is  designed  to  meet  the  eyes  of  everybody, 
is  to  stand  for  such  notice.  The  publication  itself  is  snffi- 
cient  if  it  had  been  in  the  form  of  .a  personal  service  upon 
the  party  himself  within  the  county.  Nor  have  we  any  doubt 
that  this  form  of  warning  owners  of  property  to  appear  and 
defend  their  interest,  where  it  is  subject  to  demands  for 
public  use  when  authorized  by  statute,  is  sufficient  to  snbiect 
the  property  to  the  actions  of  the  tribunals  appointed  by 
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proper  authority  to  determine  those  matters.  The  owner  of 
real  estate,  who  is  a  non-resident  of  the  State  within  which 
the  property  lies,  cannot  evade  the  duties  and  obligations 
which  the  law  imposes  upon  him  in  regard  to  such  property, 
by  his  absence  from  the  State.  Because  he  cannot  be  reached 
by  some  process  of  the  Courts  of  the  State,  which,  of  course, 
have  no  efficacy  beyond  their  own  borders,  he  cannot  there- 
fore hold  his  property  exempt  from  the  liabilities,  duties  and 
obligations  which  the  State  has  a  right  to  impose  upon  such 
property ;  and,  in  such  cases,  some  substituted  form  of  notice 
has  always  been  held  to  be  a  sufficient  warning  to  the  owner, 
of  the  proceedings  which  are  being  taken  imder  the  authority 
of  the  State  to  subject  his  property  to  those  demands  and 
obligations." 

This  doctrine  was  annoimced  and  applied  in  a  suit  for  the 
specific  performance  of  a  contract  in  Uollander  v.  Central 
Metal  Company,  109  Md.  131.  When  the  provisions  of  the 
act  are  examined  in  the  light  of  the  principles  announced  in 
these  cases,  we  think  they  provide  reasonable  and  sufficient 
notice  to  every  one  interested  in  the  property,  and  a  full  op- 
portimity  to  be  heard  both  upon  the  question  of  the  right  to 
condemn  and  the  amount  of  the  award  of  the  appraisers. 

Fourth, — The  contention  that  the  act  violates  section  40, 
Article  3  of  the  Constitution,  is  based  upon  the  provisions  of 
the  act  relating  to  the  award  to  be  made  by  the  appraisers. 
Unless  the  condemning  party  and  the  land  owner  can  agree, 
the  property  can  only  be  taken  after  an  award  by  a  jury  of 
just  compensation  and  payment,  or  tender  of  the  compensa- 
tion so  awarded  by  the  jurj-. 

The  method  provided  by  the  Act  for  ascertaining  compen- 
sation is  as  follows : 

"The  lower  Court  shall  appoint  as  appraisers  three 
inhabitants  of  the  city  or  county  where  such  property 
is  situated,  not  in  any  wise  interested  in  the  property 
to  be  condemned,  nor  related  to  the  owner  or  owners 
thereof,  each  of  whom  shall,  before  acting,  make  oath 
before  the  clerk  of  said  Court,  or  before  any  officer 


Digitized  by 


Google 


680  RIDGELY  vs.  BALTIMORE  CITY. 

Opinion  of  the  CJourt  [119 

duly  authorized  to  take  affidavits,  that  he  will  justly, 
impartially  value  the  property  described  in  the  afore- 
said petition,  and  the  interests  of  the  several  own- 
ers thereof,  and  as  soon  as  conveniently  may  be  the 
said  appraisers  shall  assess  the  value  of  the  property 
or  the  interest  or  estate  therein  sought  to  be  con- 
demned, and  apportion  the  same  among  the  various 
owners  thereof,  according  to  the  values  of  their  respec- 
tive interests,  and  return  to  said  Court  their  award 
of  the  value  of  the  said  property  and  of  the  respective 
interests  of  the  several  owners  thereof  under  their 
hands  and  seals  *  ♦  *  The  said  award  shall  lie  in  the 
Court  ten  days,  subject  to  exception,  and  either  the 
petitioner  or  any  of  the  defendants  or  any  owner  or 
reputed  owner  of  any  interest  in  the  property  sought 
to  be  condemned,  whether  he  shall  have  previously 
appeared  to  said  petition,  or  shall  have  been  made  a 
party  thereto  or  not,  shall  have  the  right  to  file  excep- 
tions to  said  award;  upon  such  exceptions  being  filed 
the  Court  shall,  as  soon  thereafter  as  conveniently  may 
be,  have  the  same  heard,  tried  and  determined  in 
Court  before  a  jury,  unless  the  jury  trial  is  waived,  or 
by  the  Court  if  a  jury  trial  is  waived,  in  the  same 
manner  and  governed  by  the  same  rules  of  law  as  to 
the  admission  of  evidence  and  instructions  to  the  jury 
as  now  apply  to  the  trial  of  appeals  in  cases  growing 
out  of  opening  of  highways.  Upon  the  request  of  any 
party  or  any  juror  the  Court  shall  send  the  jury  to 
view  the  premises  in  the  same  manner  as  is  now  done 
in  actions  at  law  by  consent.  The  Court  shall  have 
the  same  power  as  in  ordinary  cases  at  law  to  strike 
out  the  verdict  of  the  jury  and  grant  a  new  triaL'^ 

It  is  insisted  that  under  these  provisions  the  damages  are 
restricted  to  the  value  of  the  particular  property  described  in 
the  petition,  and  that  where  a  part  only  of  the  owner's  prop- 
erty is  taken  and  the  appropriation  of  that  part  injures  the 
remaining  land,  no  compensation  for  the  resulting  injury  can 
be  awarded  under  the  Act.    If  this  were  true,  an  award  made 
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upon  such  a  principle  of  valuation  would  not  constitute  "just 
compensation"  within  the  meailing  of  the  Constitution. 

The  rule  by  which  damages  are  to  be  measured  in  con- 
demnation cases,  as  in  all  other  cases,  is  a  question  of  law. 
It  is  the  duty  of  the  Court  to  inform  the  jury  what  is  the 
proper  rule  by  which  the  damages  shall  be  measured.  It  was 
said  in  Tide  Water  Caned  Company  v.  Archer^  9  G.  &  J. 
484,  that:  "In  interpreting  statutes  which  confer  powers 
that  are  to  be  applied  to  a  great  public  object,  depending  for 
its  successful  results  upon  the  decision  of  character  and  ma- 
turity of  judgment  in  the  officers  and  others  entrusted  with 
its  execution,  and  in  whom,  from  the  very  nature  of  the  case, 
there  must  necessarily  be  vested  large  powers,  resting  much 
of  their  exercise  in  discretion,  and  that  discretion  imdefined, 
our  construction  ought  to  be  benign  and  liberal — ^whilst  on 
the  one  hand  we  should  regard  these  statutes  as  remedial  acts, 
intended  to  carry  into  execution  that  most  important  and 
equitable  provision  in  favor  of  private  right,  that  wherever 
public  necessity  demands  that  the  property  of  an  individual 
should  be  appropriated  to  public  uses,  he  shall  receive  a  just 
and  reasonable  compensation  therefor,  and  give  to  the  ex- 
pressions of  the  lawgiver  the  sense  most  suitable  to  the  sub- 
ject and  best  adapted  to  ensure  to  such  individual  the  most 
liberal  compensation  for  the  damages  he  may  sustain,  we  are, 
on  the  other  hand,  so  to  construe  them  as  not  only  not  to 
embarrass  or  defeat  their  purposes,  but  as  far  as  we  properly 
can,  to  facilitate  and  promote  the  success  of  a  great  and  gen- 
erous scheme  of  public  policy."  It  is  stated  by  Lewis  on 
Eminent  Domain,  section  473,  page  610,  that:  **Statutos  will 
always  be  given  such  a  construction  as  will  make  them  con- 
stitutional and  valid  where  that  is  possible.  Hence  a  statute 
which  provides  for  an  assessment  of  the  value  of  the  land 
taken  will  be  held  to  include  damages  to  the  remainder  as 
well." 

The  Act  nowhere  attempts  to  establish  a  rule  or  measure  by 
which  the  value  of  the  property  is  to  be  arrived  at.     That  is 
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a  judicial  question  to  be  determined  by  the  Court  upon  ex- 
ceptions to  the  award.  If  the  appraisers  act  upon  an  erron- 
eous theory  in  awarding  compensation,  the  Court  has  full 
power  and  it  would  be  its  duty  to  correct  the  error,  and  to 
give  the  correct  rule  to  guide  them  in  awarding  damages. 
The  counsel  for  the  land  owners,  we  think,  have  placed  a  too 
narrow  and  restricted  meaning  upon  the  provision  of  the  act 
relating  to  compensation.  Those  provisions  should  be  read 
in  the  light  of  the  Constitution,  as  the  Legislature  is  pre- 
sumed to  have  intended  they  should  be  read,  and  when  all  the 
provisions  of  the  act  relating  to  the  award  are  considered,  we 
can  see  no  reason  for  holding  that  the  owner,  under  their 
operation,  could  be  deprived  of  his  property  without  "just 
compensation." 

The  provisions  made  for  a  trial  by  a  jury  of  the  question 
of  the  adequacy  of  the  award  made  by  the  appraisers  are  su£B- 
cient  to  gratify  the  requirements  of  the  Constitution.  SteuaH 
V.  Baltimore,  7  Md.  500 ;  Baltimore  v.  Clunet,  23  Md.  449 ; 
Wannenwetsch  v.  Baltimore,  111  Md.  39,  and  cases  therein 
cited. 

It  seems  to  us  that  the  importance  and  influence  of  the 
appraisers'  award  have  been  very  much  magnified  by  the  land 
owners.  If  they  award  "just  compension,"  as  it  is  their  duty 
to  do  and  as  it  must  be  presumed  they  will  do,  the  proceed- 
ings may  be  greatly  facilitated ;  but  if  the  land  ovmer  is  dis- 
satisfied, their  award  may  be  passed  upon  by  a  jury  under 
the  guidance  and  instruction  of  the  Court.  In  this  trial,  we 
do  not  think  the  action  of  the  appraisers  would  have  any 
prejudicial  influence  with  a  jury.  It  would  certainly  not  be 
so  great  as  the  verdict  of  the  jury  under  the  old  system.  The 
fact  that  the  appraisers  have  no  power  to  summon  and  ex- 
amine witnesses  under  oath  may  be  a  defect  in  the  law,  which 
may  be  remedied  hereafter,  but  that  is  not  a  defect  which 
affects  the  validity  of  the  act 

It  is  intended  that  the  appraisers  shall  be  a  competent,  dis- 
interested, and  sworn  body,  and  there  is  no  reason  why  such 
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a  body  should  not  be  able  to  award  just  compensation  to  the 
owner  for  the  property  taken.  It  should  be  as  competent  to 
do  this  as  the  sheriff's  jury  imder  the  old  system,  inaugurated 
and  attended  as  it  was  in  many  cases  by  so  many  evil  in- 
fluences, which  this  Act  was  intended  to  avoid. 

Fifth. — There  remains  for  consideration  the  contention 
that  the  law  was  not  constitutionally  passed  for  the  reason 
above  stated.  The  Constitution,  Article  3,  section  30,  de- 
clares: "Every  bill,  when  passed  by  the  General  Assembly, 
shall  be  sealed  with  the  great  seal,  shall  be  presented  to  the 
Governor,  who,  if  he  approves  it,  shall  sign  the  same  in  the 
presence  of  the  presiding  officers  and  chief  clerks  of  the 
Senate  and  House  of  Delegates.  Every  law  shall  be  recorded 
in  the  office  of  the  clerk  of  the  Court  of  Appeals,  and  in  due 
time  be  printed,  published  and  certified  under  the  great  seal, 
to  the  several  Courts,  in  the  same  manner  as  has  been  hereto- 
fore usual  in  this  State/' 

There  is  great  diversity  of  opinion  in  the  American  Courts 
as  to  the  power  of  the  Court  to  strike  down  an  act  after  it 
has  been  authenticated  in  the  manner  prescribed  by  the  Con* 
stitution  upon  the  ground  that  it  was  not  constitutionally 
passed.  Many  of  the  Courts  hold  (and  this  seems  to  be  the 
trend  of  modem  authorities),  that  the  authentication  of  the 
act  conformably  to  the  Constitution  is  conclusive  and  unim- 
peachable evidence  that  the  Statute  was  legally  passed.  Other 
Courts  hold  that  the  Court  has  power  to  go  behind  the  authen- 
tication and  inquire  whether  the  act  was  passed  conformably 
to  the  mandates  of  the  Constitution.  The  Maryland  Courts 
have  taken  the  position  that  they  are  not  precluded  by  the 
authentication,  and  the  cases  in  which  the  question  has  been 
considered  have  turned  upon  the  competency  and  sufficiency 
of  the  evidence  adduced  to  rebut  the  presumption  arising 
from  the  proper  authentication  of  the  bill  that  it  was  consti- 
tutionally passed.  In  the  recent  case  of  Fidelity  Warehouse 
Company  v.  The  Canton  Lumber  Company,  118  Md.  135, 
will  be  found  a  statement  as  to  what  matters  the  Court  will 


Digitized  by 


Google 


?84  RIDGELY  vs.  BALTIMORE  CITY. 

Opinion  of  tlie  Court.  [119 

inquire  into  when  a  question  of  this  kind  is  presented.  In 
the  case  of  the  Atchinson  T.  &  S.  F.  By.  Company  v.  The 
State,  decided  by  the  Supreme  Court  of  Oklahoma,  January 
24th,  1911,  and  reported  in  113  Pacific  Eeporter,  921,  will 
he  found  a  very  full  and  interesting  discussion  of  the  whole 
question  in  different  Courts  of  the  United  States,  with  a 
collection  of  cases  pro  and  con  upon  the  subject.  The  Mary- 
land rule  upon  the  subject  is  thus  stated  in  Berry  v.  Drum 
Point  Bailroad  Company,  41  Md.  463:  "Unquestionably, 
where  an  Act  has  been  duly  authenticated  and  published  as 
law  by  authority,  the  presumption  is,  that  all  the  constitu- 
tional solemnities  and  prerequisites  necessary  to  its  valid  en- 
actment have  been  complied  with;  and  this  presumption  ex- 
ists until  the  contrary  is  clearly  made  to  appear.  But  when 
it  can  be  made  clearly  to  appear,  as  in  this  case  it  has  been, 
that  the  particular  bill  or  a  section  of  a  bill,  although  it  may 
have  all  the  forms  of  authentication,  has  never  in  fact  re- 
ceived the  legislative  assent,  we  think  tJie  Court  is  bound  to 
look  not  only  behind  the  printed  statute  book,  but  beyond  the 
form  of  the  authentication  of  the  bill  as  recorded  in  the  office 
of  this  Court,  and  if  the  evidence  is  clear  and  entirely  satis- 
factory to  the  mind  of  the  Court,  to  decide  accordingly." 
After  referring  to  a  number  of  authorities  to  support  this 
proposition,  the  Court  continues :  *^But  while  the  authorities 
thus  cited  maintain  that  it  is  the  right  and  duty  of  the  Court 
to  go  behind  the  authentication  of  the  statute,  and  to  receive 
evidence,  such  as  that  furnished  by  the  engrossed  bill,  with 
the  endorsements  thereon,  and  the  journal  of  preceedings  of 
the  two  Houses  -of  the  Legislature,  upon  the  questions  of  the 
constitutional  enactment  of  what  purports  to  be  a  statute, 
they  all  seem  to  concur  in  maintaining  that  no  statute,  hav- 
ing the  proper  form  of  authentication,  can  be  impeached  or 
questioned  upon  mere  parol  evidence.  Kor  do  we  decide  in 
this  case,  that  the  journals  of  the  two  Houses,  though  re- 
quired by  the  Constitution  to  be  kept  as  records  of  their  pro- 
ceedings, would  be  evidence  per  sc  upon  which  the  validity 


Digitized  by 


Google 


EIDGELY  vs.  BALTIMORE  CITY.  585 

M.d,']  Opinion  of  the  Court 

of  the  statute,  having  the  required  authentication,  could  be 
successfully  questioned  as  to  the  manner  of  its  enactment." 

It  would  seem  to  be  definitely  settled  in  this  State  that 
an  authenticated  statute  cannot  be  impeached  by  the  Legis- 
lature journals  alone,  or  by  mere  parol  evidence.  Fouke  v. 
Fleming,  13  Md.  413-414.  The  latter  part  of  the  quotation 
from  Judge  Alvey's  opinion  in  Berry's  Case  evidently  had 
reference  to  FouJee's  Case  in  13  Md.  401.  In  that  case  it  was 
contended  that  the  journals  of  the  Senate  and  House  showed 
that  certain  provisions  contained  in  the  printed  statute  "were 
stricken  out  of  the  Act,  as  originally  prepared  and  reported, 
and  that,  in  fact,  they  are  no  part  of  the  law  as  it  was 
enacted  by  the  two  branches  of  the  L^slature,  and  that  in 
lieu  of  the  dispensative  provisions,  as  they  now  stand  in 
the  printed  copy  of  the  law,  provisions  were  adopted, 
expressly  requiring  the  affidavit  to  be  made  to  all  mortgages 
of  personal  property  and  bills  of  sale.  See  Senate  Journal 
of  1856,  pages  233  and  234,  and  House  Journal,  pages  497, 
498.  It  is  apparent  then  that  Ch.  154  [Acts  of  1856],  as  it 
has  been  printed  and  published,  only  dispenses  with  the  affida- 
vit, because  of  the  misprision  or  carelessness  of  the  engrossing 
clerk,  or  the  bhmders  of  the  printer,  and  not  because  the 
Legislature  intended  this  to  be  so,  but  directly  to  the  con- 
trary." In  passing  upon  this  contention  the  Court  said: 
"Seeing  that  the  engrossed  bill  and  the  published  copy  of  the 
law  correspond,  we  do  not  feel  authorized  to  assume  they  are 
erroneous,  and  decide  the  law  to  be  according  to  the  evidence 
of  the  proceedings  of  the  Legislature,  as  furnished  by  tho 
journals  of  the  two  houses.'^ 

In  the  case  before  us  the  Journal  of  the  House  is  silent 
as  to  any  amendment  striking  out  the  provision  as  to  apprais- 
ers, and  the  mere  parol  evidence  upon  that  subject,  admitted 
subject  to  exception,  that  such  an  amendment  was  adopted 
was  clearly  inadmissible,  and  will  be  stricken  out. 

As  to  the  objection  that  the  bill  was  not  engrossed  in  both 
houses,  we  will  merely  say  that  the  Constitution  does  not 
seem  to  require  this,  and  it  never  has  been  the  practice  to 
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do  80.  The  uniform  practice  has  been  to  engross  the  bill 
only  in  the  house  in  which  it  originated,  and  this  has  been 
the  accepted  l^islative  construction  of  this  provision  of  the 
Constitution.  In  the  Fidelity  Warehouse  Company  v.  The 
Canton  Lumber  Company,  Supra,  in  which  the  mechanic's 
lien  law  was  attacked  upon  the  ground  that  it  was  not  passed 
conformably  with  the  Constitution,  the  Act  was  sustained, 
although  it  was  engrossed  in  one  house  only. 

The  most  important  question  in  this  branch  of  the  case 
arises  upon  the  objection  that  the  provision,  quoted  above, 
giving  the  right  of  appeal  from  the  final  judgment  was  con- 
tained in  the  will  as  actually  passed,  hut  was  omitted  fnmi 
the  enrolled  copy  which  was  signed  by  the  Governor,  depos- 
ited with  the  clerk  of  the  Court  of  Appeals,  and  printed 
as  one  of  the  statutes  of  the  State. 

This  contention,  imder  the  rules  prevailing  in  this  State, 
presents  a  question  of  fact,  and  involves  an  inquiry  into  the 
competency  and  sufficiency  of  the  evidence  offered  to  sup- 
port it. 

The  original  bill  as  introduced  in  the  Senate,  the  engrossed 
copy,  the  enrolled  bill  as  authenticated,  the  journals  of  the 
t^'o  houses,  and  the  printed  copy  of  the  Act  have  be«i 
offered  in  evidence. 

It  appears  from  the  examination  of  this  documentary  evi- 
dence that  all  the  constitutional  requirements  were  observed 
in  the  passage  of  the  Act  As  we  have  before  stated  that  the 
oral  evidence  introduced  to  show  an  amendment  of  the  bill 
in  the  House,  by  which  the  provisions  as  to  appraisers  was 
stricken  out  is  inadmissible,  and  further  that  the  engross- 
ment was  constitutionally  sufficient,  these  objections  will  not 
be  further  considered. 

It  is  also  shown  that  the  enrolled  copy  and  engrossed 
copy  correspond.  But  it  is  insisted  that  the  provision  as 
to  the  right  of  appeal  from  the  final  judgment  constituted  a 
part  of  the  bill  as  it  was  actually  passed,  and,  therefore,  the 
enrolled  copy,  which  omits  this  provision,  was  not  the  Act 
which  was   passed  by  the  L^slature.     But  what  is  the 
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nature  and  character  of  the  evidence  offered  to  support  this 
claim? 

It  is  not  denied,  and  it  could  not  be,  that  this  provision 
was  a  part  of  the  bill  as  it  passed  the  Senate,  but  the 
engrossed  bill  shows  that  it  was  stricken  out  When  and  by 
whom  it  was  stricken  out  is  left  by  the  evidence  offered  by 
the  land  owners  in  great  doubt  and  uncertainty.  Whatever 
amendments  were  ntiade  by  the  bill  in  the  House  were  con- 
curred in  by  the  Senate.  The  presumption  is  that  this 
provision  was  properly  stricken  out,  and  that  it  passed  the 
Legislature  in  the  form  shown  by  the  enrolled  and  engrossed 
bills.  This  is  a  strong  presumption,  and  can  only  be  rebutted 
by  clear  and  satisfactory  evidence  competent  in  law  for  that 
purpose.  There  is  nothing  in  the  journal  to  show  that  the 
bill  passed  with  the  provision  incorporated  in  it  The  Jour- 
nal speaks  neither  one  way  nor  the  other  upon  the  subject 
The  Constitution  requires  the  Journal  to  contain  certain 
definite  things,  but  it  does  not  require  amendments,  or  pro- 
posed amendments  to  be  entered  upon  the  Journal.  What- 
ever the  Journal  contains  over  and  above  those  things 
required  by  the  Constitution  to  be  shown  therein,  are  entered 
in  obedience  to  the  direction  of  each  house. 

The  argument  is  that  since  the  Journal  and  engrossed  bill 
show  that  two  amendments  only  were  adopted  by  the  House, 
that  therefore,  this  provision  was  contained  in  the  bill  as 
passed.  But  this  argument  is  evidently  fallacious.  Such  a 
conclusion  is  not  warranted  by  the  premises.  The  evidence 
of  the  fact  stated  is  certainly  insufficient  under  the  Mary- 
land rule  to  impeach  the  authenticated  bill. 

If  we  were  permitted  to  speculate  upon  the  question  we 
should  be  disposed  to  say  that  the  whole  erasure  in  the 
engrossed  bill  from  the  word  "appeal"  in  line  2  and  includ- 
ing the  word  "review*'  in  line  7  was  done  in  the  Judiciary 
Committee  of  the  House  after  the  amendments  were  made 
and  before  the  bill  was  reported  and  passed.  The  engrossed 
bill  discloses  inherent  evidence  that  this  was  done,  and  if  it 
were  mistakenly  done  and  the  bill  passed  in  the  form  in 
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which  it  was  authenticated,  the  Court  has  no  power  to  cor- 
rect the  mistake. 

The  Journal  shows  that  the  clause  following  the  word 
"appeal'^  in  the  fifth  line  of  the  engrossed  bill  and  ending 
with  the  word  "review^'  in  the  seventh  line  was  stricken  out 
by  an  amendment  proposed  by  the  House  committee. 

It  also  shows  another  amendment  proposed  and  adopted 
by  the  House  in  r^ard  to  counsel  fee.  This  amendment 
was  to  be  inserted  at  the  end  of  line  13  of  the  engrossed 
bill.  The  engrossed  bill  shows  that  the  amendments  sup- 
posed to  have  been  adopted  by  the  committee  were  indicated 
by  lead  pencil  marks  on  the  bill,  the  first  one  embracing 
the  provision  in  controversy  following  the  word  "appeal"  in 
the  second  line  and  ending  with  "review"  in  line  seven. 
The  second  amendment  was  also  indicated  in  lead  pencil  at 
the  end  of  line  13.  Afterwards  lines  of  red  ink  were  run 
through  the  indicated  amendments,  presumably  by  the  com- 
mittee's clerk.  If  the  striking  out  of  the  provision  be  a 
mistake,  tliere  is  strong  reason  to  believe  that  it  occurred 
in  the  way  suggested  when  the  bill  was  reported  to  the 
House  and  passed. 

Counsel  for  the  land  owners  upon  this  branch  of  the  case 
have  placed  great  reliance  upon  Berry's  Case,  Supra,  but  a 
very  different  state  of  facts  was  presented  in  that  case. 
There  the  engrossed  bill  showed  that  the  Act  as  passed 
extended  the  charter  of  the  company  untilthe  Ist  of  Jan- 
uary, 1880;  while  the  enrolled  copy  which  was  signed 
required  the  road  to  be  finished  in  five  years  from  January' 
1st,  1870.  This  was  clearly  established  beyond  all  con- 
troversy by  an  inspection  and  comparison  of  the  engrossed 
bill  with  the  enrolled  copy.  From  such  comparison  it  was 
manifest  that  the  third  section  of  the  bill  never  received  the 
legislative  assent.  In  commenting  upon  this,  Jttbge  Alvey 
said:  "How  this  chunGce  or  alteration  occurred  can  only  be  a 
matter  of  conjecture.  We  may  readily  suppose  that  if  the 
engrosvsed  bill,  as  it  was  finally  acted  upon  by  the  two 
houses  of  the  Legislature,  had  been  sealed  and  submitted  to 


Digitized  by 


Google 


EIDGELY  vs.  BALTIMOEE  CITY.  589 

^Id.]  Opinion  of  the  Ck)urt. 

the  Grovemor  for  his  signature,  instead  of  being  entrusted 
to  some  careless  or  inexpert  clerk  to  be  copied  for  such 
authentication  and  approval,  the  alteration  or  omission  would 
hardly  have  occurred.'' 

In  this  case  the  enrolled  bill  is  a  copy  of  the  engrossed 
bill,  the  engrossed  bill,  however,  showing  that  the  provision 
as  to  the  right  of  appeal  from  the  final  judgment  had  been 
stricken  out,  but  how  and  when  or  by  whom  is  not  shown 
by  any  definite  or  satisfactory  evidence.  Without  further 
prolonging  tliis  opinion,  we  will,  say  that  the  evidence  offered 
is,  in  our  judgment,  wholly  insufficient  to  overcome  the  evi- 
dence furnished  by  the  due  authentication  of  the  Act. 

It  follows  that  Chapter  117  of  the  Acts  of  1912,  approved 
April  8th,  1912,  is  a  valid  law;  that  the  proceeding  for  con- 
demnation under  that  Act  is  a  proceeding  at  law,  and  that 
the  pleading  therein  should  conform  as  near  as  may  be  to  the 
pleadings  in  an  action  at  law;  that  questions  of  law  should 
be  presented  by  a  demurrer  and  questions  of  fact  by  a 
proper  plea,  or  "answer,''  as  it  is  callal  in  the  Act,  present- 
ing in  such  a  plea,  or  "answer,"  some  one  material  issue  of 
fact  for  the  determination  of  the  jury;  that  the  demurrers 
entered  by  the  city  should  be  sustained,  and  that  judgment 
for  the  petitioner,  the  Mayor  and  City  Council  of  Baltimore, 
will  be  entered  in  its  favor,  upon  the  issue  raised  upon  the 
seventh  paragraph  of  the  amended  answer. 

Leave  will  be  granted  to  the  defendants  to  file  within  a 
limited  time,  such  further  plea,  or  answer  as  they  may  bo 
advised  is  proper  to  raise  any  question  of  fact  proper  to 
be  submitted  to  the  jury  under  the  Act  in  accordance  with 
the  views  herein  expressed." 

Jvdgment  affirmed,  with  costs  and  cause 
remanded. 
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JAMES  C.  MORROW  vs.  THOMAS  L.  STAXLEY. 

Mortgages :  record  title;  assignments  of  record,  and  unrecorded 
assignments;  priority.    Notes  secured  hy  mortgages. 

By  Chapter  392  of  the  Act  of  1892,  as  amended  (Article  66, 
section  25  of  the  Code  of  Public  Laws,  1912),  the  title  of 
all  promissory  notes,  etc.,  and  debts  that  are  contracted,  se- 
cured by  mortgage,  both  before  and  after  maturity,  is  conclu- 
sively presumed  to  be  vested  in  the  holder  of  the  record  title 
to  the  mortgage.  p.  599 

Since  the  passage  of  that  Act,  the  title  of  a  bona  fide  assignee 
of  the  holder  of  the  record  title  to  such  a  mortgage  is  no 
longer  affected  by  prior  unrecorded  assignments.  p.  599 

Since  the  title  is  presumed  to  be  in  such  an  assignee  of  record, 
it  carries  with  it  the  presumption  that  the  mortgage  debt 
belongs  to  him  also,  and  one  taking  such  an  assignment  of 
the  mortgage  can  not,  in  general,  be  charged  with  notice  of 
any  prior  unrecorded  assignment.  p.  599 

The  short  form  of  assignment  of  a  mortgage  authorized  by  sec- 
tion 34  of  Article  21  of  the  Code  of  1912,  may  be  written  on 
the  mortgage  record,  or  may  be  endorsed  on  the  original 
mortgage.  p.  600 

An  assignment  made  upon  a  valid  consideration,  without  actual 
notice  of  any  other  claims,  and  accepted  in  good  faith,  can 
not  be  affected  by  any  prior  unrecorded  mortgage.  p.  600 

Decided  February  12thy  1913. 
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Appeal   from   the   Circuit   Court  for  Cecil   County,   in 
Equity  (Hoppeh  and  Adkins^  JJ.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 


The  cause  was  argued   before   Boyd^   C.    J.,    Betscoe, 
Peakce,  Burke^  Thomas^  Pattison  and  Stockbbidge,  JJ. 


Washington  Bowie,  Jr.,  and  Stephen  W.  Oambrill,  for  the 
appellant. 


L.  Wethered  Ba/rroll  and  William  8.  Evans  (with  whom 
was  Hope  H.  Barroll^  on  the  brief),  for  the  appellee. 


Thomas,  J.,  delivered  the  opinion  of  the  Court. 

Benjamin  C.  Pearce,  of  Cecil  county,  Maryland,  died  in 
September,  1895,  leaving  a  last  will  and  testament  by  which 
he  directed  his  executor,  John  S.  Wirt,  of  Elkton,  Maryland, 
to  invest  his  entire  estate  and  to  pay  over  the  income  there- 
from to  the  testator's  widow  during  her  life.  Aft^r  the  death 
of  his  widow,  the  testator  gave  his  estate  to  his  three  chil- 
dren, "to  be  equally  divided  among  them."  The  will  was 
duly  admitted  to  probate  and  letters  testamentary  were 
granted  to  said  executor  by  the  Orphans'  Court  of  Cecil 
County  on  the  2nd  of  October,  1895. 

On  the  7th  of  December,  1895,  Thomas  L.  Stanley,  of 
Cecil  county,  executed  to  John  S.  Wirt  a  mortgage  of  his 
farm  in  said  coimty  to  secure  the  payment  of  the  sum  of 
$2,500.00,  which  the  mortgage  recites  was  then  ''owing  from 
the  said  mortgagor  to  the  said  mortgagee,"  and  the  mortgage 
was  recorded  on  the  day  it  was  ex<x;uted.     It  was  not  given 


Digitized  by 


Google 


592  MORROW  vs.  STANLEY. 

Opinion  of  the  Court.  [119 

to  secure  a  note  or  bond,  but  contained  a  covenant  on  the 
part  of  the  mortgagor  to  pay  said  sum  of  $2,500.00  on  the 
7th  of  December,  1896,  and  the  interest  thereon  semi- 
annually. 

On  the  10th  of  December,  1895,  John  S.  Wirt  obtained 
from  the  Orphans'  Court  of  Cecil  County  an  order  authoriz- 
ing him  to  invest  $2,500.00  of  the  funds  in  his  hands  as 
executor  of  Benjamin  C.  Pearce  "in  a  first  mortgage  upon 
the  farm  of  Thomas  L.  Stanley,  in  Cecil  county,"  and  on 
the  2nd  of  January,  1896,  he  endorsed  on  the  original  mort- 
gage from  Stanley  to  him  the  following  assignment: 

"For  value  received  T  hereby  assign  the  within 
mortgage  to  John  S.  Wirt,  executor  of  Benjamin  C. 
Pearce. 

Witness  ray  hand  and  seal  this  second  day  of  Janu- 
ary, 1896.  John  S.  Wibt.     (Seal)" 
Witness— J.  P.  McCay. 

This  assignment  was  never  recorded.  Thomas  L.  Stanley 
paid  to  Mr.  Wirt  the  interest  on  the  mortgage  to  1900,  and 
$500.00  on  account  of  the  principal  of  the  mortgage  debt  In 
November,  1900,  Mr.  W^irt  sold  some  bank  stocks  belonging  to 
his  client,  Laura  C.  Barroll,  and  invested  the  proceeds  in  said 
mortgage.  The  assignment  of  the  mortgage  to  Miss  Barroll, 
which  was  written  by  Mr.  Wirt  on  the  mortgage  record, 
below  the  mortgage,  and  witnessed  by  W.  G.  Pumell,  deputy 
clerk,  is  as  follows : 

"In  consideration  of  the  sura  of  two  thousand  dol- 
lars, T  hereby  assign  the  above  raortgage  to  Laura  C. 
Barroll.  Witness  ray  hand  and  seal  this  19th  day  of 
Noveraber,  1900.  John  S.  Wirt  (Seal).  Witness: 
W.  G.  PuRNELL,  Deputy  Clerk." 

On  the  20th  of  November,  1900,  Mr.  Wirt  vra>te  Miss 
Barroll  the  following  letter,  inclosing  a  certified  copy  of  the 
mortgage  and  assignment  to  her: 
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"Elkton,  Md.,  Nov.  20,  1900. 
^'Miss  Laura  C,  Barroll, 

Elkton,  Md.  ' 

My  Dbab  Miss  Laura — 

I  enclose  herewith  mortgage  of  Thomas  L.  Stanley 
for  $2,500.00,  which  in  consideration  of  the  sum  of 
$2,000.  the  amount  due  thereon  has  been  assigned  to. 
you. 

I  also  inclose  the  Insurance  Policy  which  has  been 
marked  to  your  use. 

This  is  a  first  mortgage  upon  the  property,  and  I 
think  Stanley  will  be  in  the  future,  as  he  has  been  in 
the  past,  a  prompt  interest  payer. 

When  the  interest  is  paid  next  month  I  will  deduct 
out  of  it  the  interest  on  the  mortgage  up  until  yester- 
day for  myself  and  will  remit  you  the  balance.  After 
that  you  will  receive  the  interest  every  six  months  oil 
the  amount  of  $2,000. 

I  have  not  yet  heard  from  Lowndes  &  Redwood  re* 
turning  me  the  certificate  for  the  balance  of  shares 
due  you,  but  will  probably  receive  a  letter  from  them 
tonight  or  in  the  morning,  and  when  I  do  I  will  send 
you  the  certificate  with  the  balance  of  the  shares  of 
stock  belonging  to  you. 

Yours  very  truly, 

John  S.  Wibt.'' 

After  said  assignment  Mr.  Wirt  collected  the  interest  on 
the  mortgage  for  Miss  Barroll,. sending  her  a  check  for  same 
less  his  commissions,  and  signed  the  receipts  therefor  as  attor- 
ney for  Laura  C.  Barroll.  He  died  in  May,  1904,  leaving  a 
will,  and  letters  of  administration  with  the  will  annexed  were 
granted  by  the  Orphans'  Court  of  Cecil  County  to  George  R. 
Ash,  who  found  the  original  mortgage  from  Stanley  to  Wirt, 
with  the  assignment  of  January  2nd,  1896,  endorsed  thereon, 
in  Mr.  Wirt's  safe  inclosed  in  an  envelope  marked  '*Pearce 
Estate."  Laura  C.  Barroll  died  in  March,  1905,  leaving  a 
will,  and  letters  testamentary  were  granted  by  the  Orphans' 
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Court  of  Cecil  County  to  Sarah  Ellen  Barroll.  On  the  19th 
of  June,  1905,  Thomas  L.  Stanley  borrowed  from  Isabel  R. 
Steel  the  sum  of  $3,000.00  and  executed  to  her  a  mortgage 
of  his  said  farm  in  Cecil  county  to  secure  the  payment  there- 
of. With  the  sum  so  borrowed  he  paid  Sarah  Ellen  Barroll, 
executrix,  the  amount  due  on  the  mortgage  assigned  to  Laura 
C.  Barroll,  and  the  mortgage  was  released  by  said  executrix. 

On  the  6th  of  Jime,  1905,  the  Circuit  Court  for  Cecil 
County,  sitting  as  a  Court  of  Equity,  passed  a  decree  assum- 
ing jurisdiction  of  the  trust  estate  created  by  the  will  of 
Benjamin  C,  Pearce  and  appointing  James  C.  Morrow  trus- 
tee to  execute  said  trust,  with  directions  to  sue  for  and  re- 
cover the  property  belonging  to  said  trust  estate,  and  on  the 
25th  of  January,  1906,  said  trustee  filed  his  biU  of  complaint 
in  this  case  against  Thomas  L.  Stanley,  Sarah  Ellen  Barroll, 
executrix  of  Laura  C.  Barroll,  Isabel  R.  Steel  and  Gleorge  R. 
Ash,  administrator,  etc.,  of  John  S.  Wirt,  setting  out  the  facts 
we  have  stated  above  and  alleging  that  the  estate  of  John  S. 
Wirt  was  insolvent;  that  the  sum  of  $2,500.00  loaned  by  him 
to  said  Stanley  belonged  to  the  estate  of  Benjamin  C.  Pearce, 
deceased ;  that  the  money  received  by  him  for  the  assignment 
of  said  mortgage  was  wasted  and  not  accounted  for  by  him  or 
by  his  administrator  since  his  death ;  that  Laura  C.  Barroll 
"knew,  or  by  reasonable  inquiry  might  have  known,  that  the 
said  mortgage  and  the  debt  thereby  secured  belonged  to  the 
estate  of  Benjamin  C.  Pearce,"  and  that  said  Wirt  had  no 
right  or  authority  to  assign  the  same  to  her;  that  there  was 
due  on  said  mortgage  the  sUm  of  $2,500.00,  with  interest 
thereon  from  the  7th  day  of  December,  1905,  and  that  if  the 
said  Thomas  L.  Stanley  had  paid  any  part  of  the  sum  se- 
cured by  said  mortgage  to  Sarah  Ellen  Barroll,  executrix  of 
Laura  C.  Barroll,  said  trustee  was  entitled  to  have  the  same 
paid  to  him  by  said  executrix,  and  upon  her  failure  to  do  so 
he  was  entitled  to  recover  said  sum  from  Thomas  L.  Stanley- 

The  bill  prays,  first,  that  Thomas  L.  Stanley  and  Sarah 
Ellen  Barroll,  executrix,  be  required  to  answer  and  "discover 
and  disclose  fully  and  in  detail  what  sums  of  money  have 
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been  paid  on  account^'  of  said  mortgage  debt;  second,  that 
said  executrix  of  Laura  C.  Barroll  be  required  to  pay  to  the 
plaintiff  all  sums  received  by  her  or  the  said  Laura  C.  Bar- 
roll  on  account  of  said  mortgage  debt;  third,  that  the  said 
Isabel  R.  Steel  be  required  to  answer,  etc;  fourth,  that  a 
decree  be  passed  for  the  sale  of  the  real  estate  described  in 
said  mortgage'or  so  much  thereof  as  may  be  necessary  for  the 
payment  of  said  mortgage  claim ;  fifth,  that  the  administrator 
of  John  S.  Wirt  be  required  to  file  in  this  cause  the  original 
mortgage  and  any  other  security  he  may  have  for  the  payment 
of  the  mortgage;  sixth,  that  said  assignment  from  John  S. 
Wirt  to  Laura  C,  Barroll  be  declared  null  and  void ;  seventh, 
that  an  injunction  be  issued  against  the  said  Stanley,  Sarah 
Ellen  Barroll,  executrix,  and  George  R.  Ash,  administrator, 
enjoining  said  Stanley  from  paying  any  part  of  said  mort- 
gage to  anyone  except  the  plaintiff,  enjoining  Sarah  Ellen 
Barroll,  executrix,  from  assigning  or  releasing  said  mortgage 
or  distributing  the  estate  of  her  testatrix  until  the  plaintiff's 
claim  has  been  paid  and  satisfied,  and  enjoining  said  George 
R.  Ash,  administrator,  from  assigning  or  delivering  said 
mortgage  to  anyone  except  the  plaintiff,  and  commanding 
him  to  assign  the  same  to  the  plaintiff,  and,  eighth,  for  gen- 
eral relief. 

The  answer  of  Thomas  L.  Stanley  denies  that  the  siun  of 
money  he  borrowed  from  John  S.  Wirt,  and  which  was  se- 
cured by  said  mortgage,  belonged  to  the  estate  of  Benjamin 
C.  Pearce,  and  alleges  that  he  did  not  borrow  the  same  from 
John  S.  Wirt  as  executor ;  that  the  loan  was  made  to  him  and 
the  mortgage  was  executed  prior  to  the  order  of  the  Orphans' 
Court  authorizing  said  executor  to  invest  the  sum  of  $2,500 
in  a  mortgage  upon  his  property,  and  that  he  had  no  knowl- 
edge of  said  order-;  that  he  paid  John  S.  Wirt  $500.00  on 
account  of  the  principal  of  the  mortgage  debt  and  the  inter- 
est due  thereon  prior  to  the  assignment  of  the  same  to  Laura 
C.  Barroll  and  that  he  paid  the  balance  of  said  mortgasje  to 
Sarah  Ellen  Barroll,  executrix,  with  no  intention  of  defraud- 
ing anyone  interested  in  said  mortgage.      The   answer  of 


Digitized  by 


Google 


596  MORBOW  va.  STANLEY. 

Opinion  of  the  Court.  [119 

Sarah  Ellen  BarroU,  executrix,  also  denies  that  the  sum  of 
money  originally  secured  by  said  mortgage  belonged  to  the 
estate  of  Benjamin  C.  Pearce,  and  alleges  that  Laura  C. 
BarroU  took  the  assignment  of  said  mortgage  believing  that 
the  same  belonged  to  John  S.  Wirt;  that  said  Wirt  repre- 
sented to  Laura  C.  BarroU  that  the  mortgage  belonged  to 
him ;  that  relying  upon  said  representation  and  the  mortgage 
record  she  paid  to  him  the  sum  of  $2,000.00,  the  balance 
then  due  on  said  mortgage,  and  that  he  thereupon  delivered 
to  her  what  he  represented  and  what  she  believed  to  be  the 
original  mortgage  and  assignment  thereof,  and  that  she  had 
"no  notice  or  knowledge  of  any  character  whatever  that  said 
mortgage  debt  belonged,  or  was  claimed  to  belong,  to  the 
estate  of  Benjamin  C.  Pearce."  The  answer  of  Isabel  R. 
Steel  alleges  that  she  took  said  mortgage  for  $3,000.00  be- 
lieving that  the  mortgage  assigned  to  Laura  C.  BarroU  was 
the  only  lien  against  the  real  estate  of  Thomas  L.  Stanley, 
and  that  in  making  said  investment  she  acted  in  good  faith, 
relying  upon  the  record  title  of  the  said  Stanley,  and  without 
any  notice,  either  actual  or  constructive,  of  the  plaintiff's 
claim. 

In  addition  to  the  facts  we  have  already  stated,  the  evi- 
dence shows  that  Laura  C.  BarroU,  at  the  time  of  the  as- 
signment of  the  mortgage  to  her,  was  about  seventy  years  of 
age ;  that  she  had  entire  confidence  in  Mr.  Wirt,  trusted  him 
as  her  friend  and  attorney  and  consulted  him  in  all  matters 
of  business.  There  is  not  the  slightest  evidence  in  the  case 
to  show  that  she  knew  that  the  debt  secured  by  the  mortgage 
belonged  to  the  estate  of  Benjamin  C.  Pearce,  or  that  she 
knew  of  the  assignment  of  the  mortgage  to  John  S.  Wirt  as 
executor.  On  the  contrary,  all  the  evidence  having  any  bear- 
ing upon  her  knowledge  of  the  title  to  said  mortgage  is  to  tho 
effect  that  he  represented  and  that  she  believed  that  the  mort- 
gage belonged  to  him,  and  that  the  copy  of  the  mortgage 
which  he  sent  her  was  the  original  mortgage. 

The  appellant  bases  his  claim  to  the  relief  sought  and  to  a 
reversal  of  the  decree  of  the  Court  below  dismissing  the  hi  I? 
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upon  three  grounds,  viz:  first,  that  the  assignment  of  Janu- 
ary 2nd,  1896,  transferred  the  title  to  the  mortgage  and 
mortgage  debt  to  John  S.  Wirt,*  executor  of  Benjamin  C. 
Pearce,  and  that  at  the  date  of  the  assignment  to  Laura  C. 
Barroll,  John  S.  Wirt  had  no  title  to  or  interest  in  said 
mortgage ;  second,  that  the  Code  does  not  authorize  the  assign- 
ment of  a  mortgage  by  writing  the  assignment  upon  the  mort- 
gage record,  and  that  the  assignment  to  Laura  C.  Barroll  was 
therefore  a  "nullity,"  and  third,  "that  the  absence  of  the 
original  mortgage,  the  fact  that  the  debt  was  overdue  and  the 
further  fact  that  she  was  paying  $2,000.00  for  a  mortgage 
purporting  to  be  for  $2,500.00  were  facts  that  put  her  on 
notice  and  had  she  followed  them  out,  as  it  was  her  duty  to 
do,  she  would  have  ascertained  from  the  original  mortgage, 
had  she  demanded  its  production,  that  it  had  been  assigned 
to  the  Pearce  Estate,"  etc. 

Section  116  of  the  Acts  of  1856,  Ch.  154  (Art.  21,  sec.  34, 
Code  of  1912),  provides:  "An  assignment  of  a  mortgage  may 
be  made  in  the  following  form  or  to  the  like  effect :  'I  hereby 
assign  the  within  mortgage  to  the  assignee.  Witness  my 
hand  and  seal  this day  of .     (Seal).'  " 

Section  117  of  the  same  Act  (sec.  35  of  Art.  21  of  the 
Code  of  1912)  declares  that  "Every  assignment  made  in  the 
above  form,  or  the  same  in  substance,  endorsed  upon  the 
original  mortgage,  shall  be  construed  and  deemed  sufficient 
to  convey  to  the  assignee  every  right  which  the  assignor  pos- 
sessed under  said  mortgage  at  the  time  of  the  assignment 
thereof,"  etc.  By  the  Act  of  1868,  Ch.  373,  see.  116,  was 
amended  by  adding  thereto  the  following  provision:  "And 
such  assignment  shall  be  recorded  on  the  record  in  the  office 
of  the  clerk  of  the  Court  where  the  original  mortgage  is  re- 
corded, and  at  or  near  the  foot  of  the  said  mortgage,  in  a 
blank  to  be  left  by  the  clerk  who  shall  record  such  mortgage.'' 

In  the  case  of  Bijles  v.  Tome,  39  Md.  461,  the  Court,  con- 
struing these  acts,  said:  "The  Act  of  1856,  Ch.  154.  entitled 
^Vn   Act  to   simplify  and  abridge  the  rules  and  forms  of 
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conveyances',  provided  a  short  and  simple  form  for  the 
assignment  of  mortgages,  and  the  117th  section  further  pro- 
vided that  an  assignment  thus  made  and  endorsed  upoii 
the  original  mortgage  'should  be  sufficient  to  convey  to  the 
assignee  every  right  which  the  assignor  possessed  under 
said  mortgage  at  the  time  of  the  assignment,  in  as  full  and 
complete  a  manner  as  any  instrument  of  writing  whatever 
could  do.'  No  provision  was  made  for  the  recording  of 
assignments  thus  made.  The  Act  of  1868,  however,  pro- 
vided that  such  assignment  should  be  recorded,  thus  putting 
the  assignment  of  the  title  of  mortgages  upon  the  same  foot- 
ing as  other  conveyances  and  making  the  recording  thereof 
constructive  notice  to  all  persons.  It  was  not  the  purpose 
of  the  Act  in  question  to  effect  in  any  manner  the  equitable 
assignment  of  mortgages  by  the  mere  assignment  of  the 
mortgage  debt,  nor  to  impair  the  rights  of  assignees  there- 
under." In  the  case  of  ^Vest  Md.  R.  R.  Co.  v.  Goodwin,  77 
Md.  271,  where  the  mortgage  and  note  secured  thereby  were 
assigned  and  delivered  to  the  assignee,  the  Court  held  that 
it  was  not  necessary  to  record  the  assignment  of  the  mort- 
gage in  order  to  perfect  the  assignee's  title  to  the  mortgage 
lien  as  against  a  subsequent  assignee  claiming  under  a 
recorded  assignment,  and  the  same  principle  was  applied  in 
the  case  of  Demuth  v.  Old  Town  Bank,  85  Md.  315,  where 
the  CWrt  said:  "The  transfer  or  indorsement  of  the  note, 
which  is  the  principal,  carries  the  nw>rtgage,  which  is  the 
incident,  and  effectually  clothes  the  bona  fide  holder  of  the 
note  with  the  lien  of  the  mortgage  itself." 

As  the  law  stood  prior  to  the  Act  of  1892,  Ch.  392  (Art. 
^^,  sec.  25  of  the  Code  of  1904),  it  cannot,  therefore,  be 
doubted  that  the  assignment  of  January  2nd,  1896,  would 
have  vested  in  the  executor  of  Benjamin  C.  Pearce  a  good 
title  to  the  mortgage  debt  and  a  lien  as  against  any  subsequent 
assignee  of  the  mortgage.  But  that  Act,  which  was  in  force 
at  the  time  the  mortgage  and  assignments  referred  to  in 
this  case  were  executed,  made  a  radical  change  in  the  law. 
It  provided  that  "The  title  to  all  promissory  notes,  other 
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instruments  hereafter  made  and  debts  hereafter  contracted, 
secured  by  mortgages  or  deeds  in  the  nature  of  a  mortgage 
shall  from  and  after  the  maturity  of  such  notes,  other 
instruments  or  debts  be  conclusively  presumed  to  be  vested 
in  the  person,  persons,  or  body  corporate  holding  the  record 
title  to  such  mortgage  or  deed  in  the  nature  of  a  mortgage," 
etc.,  and  by  an  amendment  the  Act  is  made  to  apply  before 
as  well  as  after  the  maturity  of  the  mortgage  debt,  Sec.  25, 
Art.  66,  Code  of  1912.  As  by  the  terms  of  the  Act  the  title 
to  the  debt  secured  by  the  mortgage  is  conclusively  presumed 
to  be  in  the  person  holding  the  record  title  to  the  mortgage, 
in  order  to  perfect  the  title  of  an  assignee  of  a  mortgage 
debt  as  against  a  subsequent  assignee  it  is  now  necessary  to 
have  an  assignment  of  the  mortgage  recorded,  and  the  title 
of  a  hona  fide  assignee  of  the  person  holding  the  record  title 
to  a  mortgage  is  no  longer  affected  by  prior  unrecorded 
assignments.  In  the  case  of  Dickey  v.  Pocomoke  City  Bank, 
89  Md.  280,  Judge  Boyd,  referring  to  the  Act  of  1892,  said: 
"That  statute  made  a  complete  change  of  the  law  on  the 
subject  in  this  State.  Prior  to  its  passage  the  mortgage 
followed  the  debt  secured  by  it,  and  became  the  property  of 
the  owner  of  the  latter,  but  since  then  the  debt,  after  matur- 
ity, follows  the  mortgage  and  is  conclusively  presumed  to 
belong  to  the  person  holding  the  record  title  to  the  mort- 
gage." 

The  appellant  contends,  however,  that  the  fact  that  John 
S.  Wirt  did  not  send  to  Laura  C.  Barroll  the  original  mort- 
gage was  sufficient  notice  to  her  of  the  prior  assignment. 
But  the  evidence  shows  that  she  was  not  present  when  the 
assignment  was  made;  that  he  invested  the  money  for  her, 
made  the  assignment,  and  sent  her  a  copy  of  the  mortgage ; 
that  she  trusted  him  implicitly  and  accepted  the  copy  of  the 
mortgage  which  he  sent  her  believing  it  to  be  the  original 
mortgage.  Moreover,  even  if  she  had  discovered  that  the 
mortgage  was  a  copy  instead  of  the  original,  and  that  fact 
had  awakened  a  suspicion  in  her  mind,  if,  as  the  plaintiff 
contends,  Mr.  Wirt  was  engaged  in   perpetrating  a  fraud 
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upon  the  Pearce  estate,  it  is  not  probable  that  any  inquiry 
or  an  appeal  to  him  would  have  resulted  in  a  disclosure  of 
the  assignment  of  1896,  and  if  she  had  examined  the  mort- 
gage records  she  would  have  foimd  that  he  held  the  record 
title  to  the  mortgage.  Under  the  Act  of  1892,  that  title 
carried  with  it  the  presiunption  that  the  mortgage  debt 
belonged  to  him,  and  she  cannot,  under  such  circumstances, 
be  charged  with  notice  of  the  prior  assignment  of  the  mort- 
gage- 

The  second  and  remaining  groimd  upon  which  the  appel- 
lant relies  we  think  equally  untenable.  While  the  Code  does 
not  expressly  provide  that  the  assignment  referred  to  in  sec. 
34,  Art.  21,  may  be  written  on  the  mortgage  record,  it  does 
ddclare  that  an  assignment  of  a  mortgage  may  be  ijiade  in 
the  form  prescribed,  and  many  instances  may  be  found,  in 
at  least  some  of  the  counties  of  this  State,  where  sucii 
assignments  have  been  made,  and  we  have  never  known  their 
validity  to  be  questioned.  Since  the  Act  of  1892,  making  the 
record  title  to  the  mortgage  conclusive  evidence  of  the  title 
to  the  mortgage  debt,  there  is  still  loss  reason  for  holding  such 
assignments  insufficient.  But  even  if  the  assignment  to  Miss 
Barroll  was  defective  because  it  was  written  on  the  mortgage 
record  instead  of  being  indorsed  on  the  original  mortgage, 
it  was  at  least  a  good  equitable  assignment,  and  having 
been  made,  for  a  valuable  consideration,  by  the  person  hold- 
ing the  record  title  to  the  mortgage,  and  accepted  in  good 
faith,  without  notice  or  knowledge  of  the  appellant's  claim, 
it  was  not  affected  by  the  prior  unrecorded  assignment,  Tt 
was  written,  signed  and  sealed  by  the  assignor,  with  the 
intention  of  thereby  transferring  the  title  to  the  mortgage 
and  mortgage  debt  to  Laura  C.  Barroll  in  consideration  of 
the  sum  of  $2,000.00,  and  a  certified  copy  of  the  mortgage 
and  assignnienf  was  delivered  to  her.  In  the  case  of  .1  Idridge 
V.  Wecms  ei  ah,  2  (t.  &  J.  :]{],  where  the  assignment  was 
made  on  the  inort^i^2:e  but  was  never  delivere<l,  the  Court 
said:  ^^\  Couit  of  ecjuity  has  the  power  and  A^ill  make  every 
possible  effort,  within  the  range  allowed  by  the  Statute  of 
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Fraud,  to  heal  the  infirmities  of  defective  contracts  of  every 
description,  that  can  be  sanctioned  by  the  law.  This  assign- 
ment has  all  the  forms  and  solemnities  necessary  to  consti- 
tute a  good  contract.  It  is  in  the  hand  writing  of  Tongue, 
and  signed  by  him,  and  is  a  full  expression  of  his  intention 
to  transfer  his  interest  in  the  mortgage,  to  Aldridge  and 
Higdon.  *  *  *  It  was  the  moral  duty  of  Tongue  to  secure  the 
debt  due  to  Aldridgo  and  Higdon.  It  was  his  express  agree- 
ment to  do  so.  He  has  made  a  solemn  instrument  in  his 
own  handwriting,  and  signed  by  him  to  produce  that  effect, 
and  this  instrument  .remains  in  his  possession,  uncancelled, 
until  the  day  of  his  death ;  yet  it  is  said  you  are  to  presume 
this  was  aU  idle  and  nugatory,  and  that  too,  in  a  Court  of 
Equity,  whose  peculiar  province  and  pleasure  it  is  to  heal 
defective  contracts,  and  carry  the  intention  of  parties  into 
effect.  This  doctrine  would  prevert  the  equitable  powers  of 
a  Court  of  Chancery.'^  In  the  case  of  Dickey  v.  Pocomohe 
Bank,  Supra,  the  Court  held  that  "a  written  assignment  was 
not  necessary,  but  the  mere  delivery  of  a  bond  and  mortgage 
as  security  is  a  valid  pledge  and  will  be  so  treated  in  a 
Court  of  equity." 

It  follows  from  what  we  have  said  that  Laura  C.  Barroll 
acquired  a  good  title  to  the  mortgage  by  the  assignment  of 
November  19th,  1900,  and  that  her  executrix  was  entitled 
to  receive  from  Thomas  L.  Stanley  tho  balance  due  thereon, 
and  it  is  imnecessary  to  refer  to  other  features  of  the  case 
which  do  not  affect  the  conclusion  we  have  reached. 

Decree  affirmed,  with  costs. 
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WILLIAM    HUBERT    TEMPLE,    Administrator,    ani> 
JOHN  E.  BRADLEY  vs.  WALTER  BRADLEY 

ET  ALS. 

Written  instruments:  wills;  parol  evidence;  references  to  other 
documents.     Witnesses:  contracts;  one  party  dead. 

By  her  will,  a  testatrix,  after  other  bequests  and  life  estates, 
devised  all  the  balance  of  her  estate  to  her  children,  etc.,  in 
equal  shares,  and  further  directed  that  the  several  sums 
charged  against  her  children,  which  would  be  found  among 
her  books  and  papers,  were  to  form  part  of  her  estate,  and 
to  be  deducted  from  the  shares  of  her  children  according  to 
the  respective  charges  against  them.  A  book  was  found  among 
the  effects  of  the  testatrix  in  the  name  of  herself  and  hus- 
band, in  which  such  charges  were  entered  against  the  chil- 
dren. The  evidence  offered  to  show  that  the  book  was  the 
one  referred  to  was  held  to  be  sufficient  and  the  book  itself 
was  held  to  be  admissible  in  evidence  to  prove  such  charges. 

pp.  606-607 

The  fact  that  the  book  was  in  the  joint  names  of  the  testatrix 
and  her  husband  was  held  to  be  immaterial,  when  it  was 
shown  that  the  husband  had  no  property  and  that  the  wife 
carried  on  business  in  their  joint  names.  p.  607 

If  the  subject  of  a  bequest  is  described  by  reference  to  extrin- 
sic facts,  parol  or  extraneous  evidence  is  competent  to  show 
what  was  intended  by  the  testator  and  to  explain  any  equivo- 
cal clause.  pp.  607-608 

Where  the  description  of  a  document  referred  to  is  not  per- 
fectly distinct,  yet  if  it  is  in  terms  sufficiently  definite  to 
render  it  capable  of  identification,  extrinsic  evidence  is  ad- 
missible, together  with  such  evidence  as  may  be  found  in  the 
document  itself,  to  supply  the  necessary  proof.  p.  608 
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The  object  of  the  Evidence  Acts  (Code,  Article  35,  section  3) 
was  to  remove  restrictions  and  not  to  impose  them;  only 
such  exceptions  were  made  as  seemed  necessary  to  preserve 
mutuality  and  prevent  undue  advantage  to  a  survivor  in  a 
contract  when  the  other  contracting  party  is  dead.         p.  608 

It  is  only  where  the  suit  is  upon  a  cause  of  action  one  of  the 
parties  to  which  is  dead,  that  the  other  party  is  denied  the 
right  to  testify,  so  as  to  preserve  the  mutuality.  p.  608 

Decided  February  12th,  1913. 

Appeal  from  the  Circuit  Court  for  Queen  Anne's  County, 
sitting  in  equity  (Peabce,  C.  J.,  Hopper  and  Adkins,  JJ.). 

The  suit  was  prosecuted  below  by  a  judgment  creditor  of 
one  of  several  devisees  and  l(^atee8,  sought  to  have  the  will  of 
the  testatrix  so  construed,  and  the  proceeds  of  the  estate  of 
the  testatrix  so  applied  as  to  enable  him  to  collect  a  debt  due 
him  from  the  devisee  and  legatee.  The  decision  of  the  Court 
being  in  favor  of  the  creditor,  on,  questions  of  evidence  and 
account,  this  appeal  was  taken. 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscok, 
BuRKE^  Thomas^  Pattison  and  Stockbridge,  JJ. 

Edwin  H,  Brown,  Jr,,  (with  whom  was  Madison  Brown 
on  the  brief),  for  the  appellant. 

James  T,  Earle  and  //.  B,  W.  Mitchell,  for  the  appellees. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  for 
Queen  Anne's  County,  in  equity,  dated  the  14th  daj'  of  May, 
1912,  ratifying  in  part  and  rejecting  in  part,  an  audit  dis- 
tributing the  proceeds  of  sale,  of  certain  real  estate  of  Sarah 
J.  Bradley,  late  of  Queen  Anne's  County,  deceased. 
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The  principal  questions  in  the  case  arise  upon  exceptions 
to  that  part  of  the  audit  distributing  the  sum  of  six  thousand, 
eight  hundred  and  sixty-seven  dollars  and  sixty-seven  centa, 
the  surplus  proceeds  of  the  sale  of  the  real  estate  to  the  de- 
visees, their  representatives  and  creditors. 

The  exceptions  are  based  upon  the  ground  that  several 
children  of  Mrs.  Bradley  had  received  advances  from  their 
mother,  in  her  lifetime,  which  imder  her  will,  should  be  de- 
ducted from  the  distributive  share  awarded  them  in  the 
audit,  but  which  the  auditor  refused  to  allow  in  the  account 
submitted  for  ratification. 

The  Court  below  ratified  and  confirmed  the  audit,  in  so  far 
as  it  relates  to  the  payment  of  trustees  commissions,  costs, 
and  the  claims  of  creditors  of  Mrs.  Bradley,  but  rejected 
that  in  which  the  surplus  proceeds  of  sale  were  distributed  to 
the  devisees,  their  representatives  and  creditors. 

The  case  was  remanded  for  a  new  audit,  with  directions 
among  other  things  "that  from  the  amounts  allotted  the  sons 
of  Mrs.  Bradley  respectively,  should  be  deducted  the  charges 
and  advancements  against  them  so  that  the  audit  will  show 
what  each  of  them  will  receive." 

Mrs.  Bradley  departed  this  life,  in  the  year  lOO-t,  leaving 
a  last  will  and  testament  which  was  duly  admitted  to  probate 
by  the  Orphans'  Court  of  Queen  Anne's  County. 

By  the  fourth  clause  of  her  will  she  provided  "I  will  and 
direct  that  the  several  amounts  with  which  I  have  or  may 
hereafter  charge  my  children,  as  will  be  found  amongst  my 
books  and  papers  shall  become  a  part  of  my  personal  estate 
and  shall  l)e  returned  as  sperate  debts  by  my  executors  and 
in  the  final  settlement  and  distribution  of  my  estate,  the 
amount  so  found  charged  and  returned  by  my  executors,  nor 
including  interest,  shall  be  deducted  from  the  share  of  each 
child  which  may  be  so  charged  as  above  stated." 

By  the  terms  of  her  will  the  real  estate  in  question  was 
devised  to  her  husband  for  and  during  his  natural  life,  and 
after  his  death,  it  was  to  be  sold  and  the  proceeds  of  sale. 
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after  the  payment  of  her  just  debts,  were  to  be  distributed 
equally  amongst  her  six  sons,  and  two  daughters,  and  their 
descendants,  the  child  or  children  of  any  deceased  child,  to 
take  the  deceased  parents  share. 

The  real  estate  of  which  Mrs.  Bradley  died  seized  and 
possessed,  was  sold  under  a  decree  passed  by  the  Circuit 
Court  of  Queen  Anne's  County,  dated  the  18th  day  of  Au-. 
gust,  1909,  at  the  suit  of  her  creditors,  for  the  purpose  of 
paying  her  debts.  The  property  sold  for  the  sum  of  ten 
thousand  and  seven  hundred  dollars  and  the  surplus  proceeds 
of  sale,  as  will  appear,  were  distributed  to  her  children  and 
grandchildren,  and  the  attaching  judgment  creditor  of  a 
deceased  son,  in  due  proportions.  Charles  E.  Bradley,  the 
husband,  died  in  1910.  Charles  H.  Bradley  and  William  A. 
Bradley,  two  of  the  sons  died  in  the  lifetime  of  their  mother. 

The  exceptants  in  the  Court  below  are  Ann  Maria  Frank, 
one  of  the  daughters  and  Stephen  E.  Bradley,  a  son  of  the 
testatrix.  The  appellants,  on  this  record,  are  John  E.  Brad- 
ley, a  son,  and  W.  Hubert  Temple,  administrator  of  J.  Frank 
Temple,  an  attaching  creditor  of  Walter  J.  Bradley. 

The  contention  of  the  parties  it  will  be  seen  are  presented 
upon  the  exceptions  to  the  admissibility  of  testimony  taken 
before  the  auditor,  and  specially  to  the  introduction  in  evi- 
dence of  "Exceptants'  Exhibit  B,"  the  alleged  book  contain- 
ing the  charges  and  advances  to  the  sons  in  the  lifetime  of 
the  testatrix  and  the  book  claimed  to  be  referred  to,  by  the 
testatrix  in  the  fourth  clause  of  her  will. 

It  is  contended  by  the  appellees,  that  if  the  testimony  is 
sufficient  to  establish  the  identity  of  the  book,  "Exceptants' 
Exhibit  B,"  as  the  book  referred  to  by  the  testatrix,  in  the 
fourth  item  of  the  will,  and  is  otherwise  admissible  for  the 
purposes  of  their  case,  that  the  Court  below  committed  no 
error,  in  directing  the  charges  to  be  deducted  from  the  share, 
of  each  child,  so  charged  against  them. 

A  large  amount  of  testimony  was  taken  in  the  case,  and 
many  exceptions  and  objections  were  made  to  the  questions 
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and  the  answers,  the  greater  portion  of  which  related  to  the 
competency  of  the  witnesses  to  testify  in  the  case,  and  to  that 
part  of  the  testimony  which  identifies  the  book  containing  the 
charges  against  Mrs.  Bradley's  children. 

We  have  carefully  examined  all  of  the  exceptions  and  with- 
out discussing  each  of  them,  we  think,  there  is  suflkient  com- 
petent testimony  properly  admitted  to  support  the  exceptants' 
objections  to  the  audit,  even  if  we  were  to  hold  that  some  of 
the  appellants'  objections  should  be  sustained  and  the  testi- 
mony excluded.  This  would  not  in  any  way  affect  the  con- 
clusion we  have  reached  upon  the  whole  testimony  now 
before  us. 

We  concur  in  the  opinion  of  the  Court  below  that  the  un- 
contradicted evidence  shows,  "that  Mrs.  Sarah  J.  Bradley, 
the  testatrix,  owned  a  little  book  in  which  she  kept  accounts, 
and  it  identifies  "Exceptants'  Exhibit  B"  to  be  that  book. 
This  book  is  clearly  traced  from  the  possession  of  her  ad- 
ministrator, Charles  E.  Bradley,  to  its  production  in  this 
case.  Each  witness  through  whose  hands  it  passed  testified 
that  its  condition  was  the  same  when  he  parted  with  the 
possession  of  it  as  it  was  when  he  received  it  The  book 
itself  shows  that  no  changes  have  been  made  in  the  entries 
since  they  were  made.  It  is  true  that  there  is  a  conflict  in 
the  evidence  about  the  handwriting  in  which  the  accounts  are 
entered,  some  of  the  witnesses  saying  they  are  in  the  hand- 
writing of  Mrs.  Bradley,  others  that  they  are  in  Mr.  Brad- 
ley's. But  it  does  not  seem  to  be  material  who  entered  the 
charges  in  the  book,  because,  if  Mrs.  Bradley  did  not  write 
them  there,  she  certainly  adopted  them  as  her  own." 

The  exceptants  have  established  by  competent  proof,  the 
ownership  of  the  book  and  that  the  several  charges  therein 
against  her  sons,  were  made  by  her.  The  book  marked  "Ex- 
ceptants' Exhibit  B"  gratifies  the  description  of  the  place 
where  the  charges  made  by  Mrs.  Bradley  against  her  children 
would  be  found.  The  fourth  item  of  her  will  says  the  charges 
will  be  found  "amongst  my  books  and  papers,"  not  naming 
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any  particular  book  or  paper,  and  "Exceptants'  Exhibit  B/' 
was  her  book. 

We  also  concur  in  the  further  statement  of  the  Court, 
that  the  evidence  in  the  case,  "shows  that  Mr.  Bradley  had 
no  property;  that  all  the  real  and  personal  property  with 
which  he  and  Mrs.  Bradley  dealt  belonged  to  her.  It  is  true 
it  shows  also  that  they  carried  on  their  business  in  their  joint 
names  because  they  thought  this  to  be  the  legal  way.  But 
there  is  no  testimonj  tending  to  prove  that  they  owned  any 
property  whatever  jointly,  and  there  is  no  suggestion  in  all 
the  evidence  submitted  that  he  had,  or  ever  claimed,  any 
interest  in  the  accounts  charged  in  ^Exceptants'  Exhibit  B,' 
although  he  survived  his  wife  about  six  years;  on  the  con- 
trary it  appears  from  the  evidence  that  a  few  days  after 
his  appointment  and  qualification  as  administrator  c,  t.  a. 
ol  his  wife's  estate,  he  sent  the  book  to  Mr.  Keating  who 
was  his  attorney  for  Mrs.  Bradley's  estate.  The  mere  fact 
that  these  accounts,  or  charges,  were  entered  in  the  book  in 
the  names  of  Mr.  Bradley  and  Mrs.  Bradley  is  not  enough  to 
establish  a  tenancy  by  the  entirety  in  them,  and  the  facts 
adduced  in  this  case  negative  the  establishment  of  such  a 
tenancy.  As  to  the  correctness  of  the  charges  and  the  owner- 
ship of  the  book,  'Exceptants'  Exhibit  B,'  it  is  significant 
that  no  child  of  Mrs.  Bradley  has  appeared  to  dispute  the 
identification  of  the  book  in  question,  or  to  deny  the  testi- 
mony of  those  witnesses  who  testify  that  certain  ones  of  the 
sons  of  Mrs.  Bradley  admitted  to  them  their  indebtedness  to 
their  mother." 

We  are  convinced,  that  "Exceptants'  Exhibit  B,"  has  beoii 
proven  by  competent  testimony  to  be  the  book  referred  to  by 
Mrs.  Bradley  in  the  fourth  clause  of  her  will,  and  that  it 
also  answers  the  description  of  "the  several  amounts"  with 
which  she  "charged  her  children,  amongst  her  books  and 
papers,"  as  stated  in  her  will. 

It  has  been  settled  by  a  long  line  of  decisions  that  as  a 
general  principle,  if  the  subject  of  the  bequest  is  described 
by  reference  to  an  extrinsic  fact,  parol  or  extrinsic  evidence 
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is  competent  to  show  what  was  intended  by  the  testator,  and 
to  explain  an  equivocal  clause.  Baker  v.  Safe  Deposit  d- 
Trust  Co.,  93  Md.  379;  Hammond  v.  Hammond,  55  Md. 
M5;  17  Cyc.  647;  Abbott's  Trial  Evidence,  2nd  Ed.,  184, 
195. 

In  29  Am.  &  Eng.  Ency.  of  Law,  154  (Ist  Ed.),  it  is  said, 
where  the  description  of  the  document  referred  to  is  not  per- 
fectly distinct,  yet  if  it  is  in  terms  suflSciently  definite  to 
render  it  capable  of  identification,  extrinsic  evidence  is  ad- 
missible, together  with  such  internal  evidence  as  may  be 
found  in  the  document  itself  to  supply  the  necessary  proof. 

There  is  nothing  in  section  3  of  Article  35  of  the  Code 
which  rendered  the  witnesses  incompetent  to  testify  in  the 
case,  or  to  exclude  them  as  witnesses.  Leitch  v.  Leitch,  114 
Md.  340;  Russell  v.  Carman,  114  Mi  36;  Trahem  v.  Col 
bum,  63  Md.  105;  Smith  v.  Humphreys,  104  Md.  2S5; 
Jones  V.  Jones,  36  Md.  457. 

In  Homer  v.  Frazier,  65  Md.  1,  it  was  said  the  object  of 
the  evidence  Acts  was  to  remove  restrictions  and  not  to  im- 
pose them.  Only  such  exceptions  were  made  ^  as  seemed  nec- 
essary to  preserve  mutuality  and  to  prevent  undue  advantage 
being  given  to  a  survivor  in  a  contract  where  the  other  con- 
tractor was  dead.  It  is  only  where  the  suit  is  upon  the  cause 
of  action  to  which  one  party  is  dead,  that  the  other  party  is 
excluded  to  preserve  mutuality.  Robertson  v.  Mowell,  6^ 
Md.  533;  Wright  v.  Gilbert,  51  Md.  157. 

We  find  no  error  in  the  order  of  the  Court  below,  passed 
on  the  14th  day  of  May,  1912,  and  for  the  reasons  stated  it 
will  be  affirmed. 

Order  affirmed,  costs  incident  to  exceptants 
to  the  order  in  the  Court  below,  to  be 
paid  out  of  the  fund  and  the  costs  in 
this  Court  to  be  paid  by  the  appellants. 
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STATE  OF  MARYLAND  vs.  JOSEPH  BURKETT. 

Markets:  stalls;  streets;  abutting  owners,    Baltimore  City. 

A  market  is  a  public  place  appointed  by  public  authority  for 
the  sale  of  wares  necessary  to  the  maintenance  oi:  conven- 
ience of  life.  p.  617 

Power  conferred  upon  the  Mayor  and  City  Council  of  Balti- 
more to  maintain  and  regulate  the  use  of  the  streets  of  the 
city  is  a  trust  for  the  benefit  of  the  general  public,  of  which 
the  municipal  corporation  can  not  divest  itself.  p.  624 

But  this  power  can  not  be  so  exercised  as  to  defeat  or  seriously . 
interfere  with  the  enjoyment  of  the  streets  by  the  public. 

p.  624 

The  City  has  the  right,  in  the  exercise  of  the  police  power 
delegated  to  it,  to  erect  market  stalls  along  the  curb  on  Eutaw 
street,  within  the  limits  of  Lexington  Market,  as  established 
by  its  ordinances,  and  to  authorize  and  license  the  use  of  such 
stalls  for  market  purposes.  p.  625 

Such  a  use  of  the  street  is  a  reasonable  use  of  the  City's  power, 
and  is  not  a  violation  of  its  duties  to  the  public,  or  to  the 
owners  of  the  abutting  property.  p.  626 

The  owners  of  abutting  property  have  the  right  to  use  the  street 
as  means  of  ingress  and  egress  to  and  from  their  properties, 
but  the  right  is  subject  to  such  reasonable  use  of  the  streets, 
not  inconsistent  with  their  use  as  public  highways  for  the 
public  good  or  convenience.  p.  626 

Decided  February  12th,  1913. 

Appeal    from    the    Criminal    Court   of    Baltimore    City 
(Elliott,  J.). 
VOL.  Ill)  39 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Robert  F.  Leach,  Jr.,  and  Horton  S.  Smith  (with  whom 
were  Edgar  Allan  Poe,  Attomey-Oeneral,  and  Win,  F.  Broen- 
ing  on  the  brief),  for  the  appellants. 

Jacob  8.  New  and  E.  L.  Stinchcomb  (with  whom  was  John 
S,  Hessey  on  the  brief),  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court 
The  appellee  was  indicted  imder  an  ordinance  of  the  Mayor 
and  City  Council  of  Baltimore  for  unlawfully  resisting  and 
obstructing  a  certain  Thomas  H.  Paterson  while  in  the  execu- 
tion of  his  duties  as  assistant  market  master  and  clerk  of 
Lexington  market.  He  filed  a  special  plea  to  the  indictment 
to  which  the  State  demurred.  The  Court  overruled  the  de- 
murrer and  quashed  the  indictment,  and  from  the  judgment 
quashing  the  indictment  the  State  has  appealed. 

The  indictment  charges  that  on  the  8th  day  of  December, 
1911,  which  was  on  Friday  and  was  one  of  the  market  days 
of  Lexington  Market,  at  the  hour  of  8  o'clock  in  the  morning, 
which  was  within  the  hours  of  Lexington  Market,  "one  Pozita 
Lamartina  was  lessee  and  licensee  of  a  stall  and  stand  on 
Eutaw  street  between  Lexington  street  and  Saratoga  street, 
west  of  the  flag  stone  on  the  east  side  of  Eutaw  street  and 
within  the  limits  of  Lexington  Market  in  said  city  as  pre- 
scribed and  set  forth  in  an  ordinance  of  the  Mavor  and  Citv 
Coimcil  of  Baltimore,  to  wit,  ^section  one  hundred  and  thirty- 
six  of  Article  thirty-five  of  the  Baltimore  City  Code  of  the 
year  1893,^  which  stall  and  stand  was  and  was  known  as  stall 
Xo.  330  of  Lexington  Market "  and  that  on  said  day  and  at 
said  hour  the  appellee  obstructed  said  stall  and  stand  by  plac- 
ing a  wagon  and  cart  within  the  lines  thereof  as  cut  in  the 
curbing,  and  refused  to  remove  said  obstruction  when  ordered 
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to  do  so  by  the  assistant  market  master  and  clerk  of  Lexing- 
ton Market. 

The  plea  admits  that  the  appellee  placed  a  horse  and  wagon 
in  Eutaw  street  within  the  lines  of  the  stand  and  stall  held  by 
the  said  Lamartina  as  the  lessee  and  licensee  of  the  Mayor 
and  City  Council  of  Baltimore,  and  that  he  refused  to  remove 
the  same  when  ordered  to  do  so  by  the  assistant  market  master 
and  clerk  of  Lexington  Market,  and  then  alleges  that  as  a 
defense  : 

"That  the  said  Eutaw  street  is  a  public  street  and 
highway  of  the  City  of  Baltimore,  running  through 
said  City  of  Baltimore  from  the  north  to  the  south, 
and  being  eighty  feet  in  width  from  building  line  to 
building  line,  with  the  road,  designed  for  the  use  of 
vehicles,  thereof  forty-eight  feet  in  width  from  curb 
to  curb,  having  in  said  roadway  two  car  tracks  of  the 
United  Railways  and  Electric  Company,  which  said 
car  tracks  are  located  a  distance  of  sixteen  feet  from 
the  curb  on  each  side  of  said  street  and  highway,  and 
that  the  distance  between  the  said  two  car  tracks  in  the 
center  of  the  street  is  four  feet  and  two  inches,  and 
that  the  sidewalks  of  said  street  on  each  side  thereof 
are  each  sixteen  feet  in  width  from  building  line  to 
curb  line;  that  the  said  Eutaw  street  is  one  of  the 
main  highways  of  the  City  of  Baltimore,  having  upon 
it  a  very  large  vehicle  traffic  consisting  of  the  electric 
cars  of  the  United  Railways  and  Electric  Company, 
running  at  intervals  of  two  minutes  in  each  direction 
thereon,  and  extremely  large  numbers  of  automobiles, 
wagons,  carriages  and  carts,  used  both  for  pleasure 
and  business,  constantly  passing  up  and  down  upon 
said  street  and  highway,  and  that  the  side  walks  there- 
of, owing  to  a  large  number  of  retail  stores  occupying 
the  buildings  erected  on  said  street,  are  used  and 
employed  by  thousands  of  pedestrians  constantly  pass- 
ing to  and  fro  for  the  purpose  of  engaging  in  trade 
with  said  stores. 
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"That  the  Mayor  and  City  Conncil  of  Baltimore 
owns  and  operates  a  market  house  known  as  Lexing- 
ton Market  House,  situated  in  the  bed  of  Lexington 
street  and  extending  from  the  west  side  of  Eutaw 
street  to  the  east  side  of  Pearl  street,  and  that  the 
Mayor  and  City  Council  of  Baltimore  has  caused 
and  procured  the  curb  on  both  the  east  and  west  sides 
of  Eutaw  street  aforesaid,  between  Fayette  and  Sara- 
toga streets,  so  being  a  public  street  and  highway  of 
the  City  of  Baltimore  aforesaid,  to  be  marked  with 
lines  cut  in  the  curb  thereof,  which  said  lines  are  eight 
feet  apart,  and  have  cut  in  said  curb  between  each 
two  of  said  lines  a  number  in  figures,  the  said  lines 
delineating  and  limiting  the  boundaries  of  the  market 
stalls  and  stands  specified  and  designated  by  the  num- 
bers aforesaid;  that  said  stalls  and  stands  are  leased 
by  the  said  Mayor  and  City  Council  of  Baltimore  to 
persons  desiring  to  conduct  upon  the  said  street  and 
highway,  to  wit,  Eutaw  street,  on  market  days  as  well 
as  other  days,  the  business  of  trafficking  in  fruits, 
nuts,  produce,  vegetables,  flowers  and  other  articles 
ordinarily  sold  in  public  markets,  and  the  said  Mayor 
and  City  Council  of  Baltimore  issues  to  each  of  said 
persons  occupying  said  stalls  and  stands  a  license  to 
deal  in  the  articles  aforesaid  at  said  stalls  and  stands; 
and  that  by  said  leases  and  licenses  so  issued  as  afore- 
said, two  whole  squares  or  blocks  aforesaid  of  the  said 
street  and  highway,  viz,  Eutaw  street,  is  and  has 
been  converted,  by  the  said  Mayor  and  City  Coimcil 
of  Baltimore,  into  a  market  place  for  the  sale  of  wares 
ordinarily  sold  in  public  markets. 

"That  the  said  stalls  and  stands,  so  marked  upon 
the  curb  of  the  said  street  and  highway,  are  not  located 
within  the  market  house  aforesaid,  and  are  used  and 
occupied  by  the  said  lessees  and  licensees,  of  which 
lessees  and  licensees  the  said  Pozita  Lamartina  is  one, 
during  a  large  portion  of  each  and  every  day  of  the 
week,  Sunday  excepted,  especially  upon  the  re^ar 
market  days  at  said  Lexington  Market,  viz,  Tuesday, 
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Friday  and  Saturday ;  that  at  times  the  said  stalls  and 
stands  are  occupied  from  as  early  as  five  o'clock  in  the 
morning  until  as  late  as  twelve  o'clock  midnight,  and 
on  numerous  occasions,  the  said  stalls  and  stands  are 
allowed  to  be  and  remain  in  position  during  the  whole 
night. 

"That  the  said  stall  and  stand,  number  three  hun- 
dred and  thirty,  is  located  about  three  hundred  and 
thirty  feet  north  from  the  aforesaid  market  house, 
known  as  Lexington  Market,  and,  when  occupied  and 
in  use,  has  erected  upon  it  a  removable  table  or  plat- 
form constructed  of  trestles,  having  one  end  upon  the 
sidewalk  and  the  other  end  in  the  roadway  of  tbe  said 
street,  and  having  boards  placed  thereon,  on  which  said 
table  or  platform  a  stock  of  fruit,  vegetables  and  otner 
produce  is  kept  and  exhibited  for  sale  by  the  said 
Pozita  Lamartina  to  such  persons  as  may  desire  to 
purchase  the  same,  and  in  bad  weather  a  canopy  there- 
upon about  6'  by  10'.  That  the  person  in  charge  of 
said  stall  and  stand,  when  so  used  and  occupied,  stands 
upon  the  pavement  in  front  of  said  stall  and  stand  for 
the  purpose  of  vending  the  produce  thereon  exhibited, 
and  that  boxes,  barrels,  baskets  and  other  receptacles 
containing  fruit,  vegetables  and  other  produce  are 
placed  upon  the  sidewalk  adjacent  to  and  in  front  of 
said  stall  and  stand  for  exhibition  and  sale,  and  that 
persons  desiring  to  buy  said  articles  congregate  upon 
the  sidewalk  in  front  of  said  stall  and  stand  for  the 
purpose  of  bargaining  with  the  person  in  charge  of 
said  stall  and  stand;  that  quantities  of  refuse,  debris 
and  offal  resulting  from  the  character  of  the  business 
there  conducted  by  the  said  Pozita  Lamartina,  and 
other  lessees  and  licensees  of  said  stalls  and  stands,  are 
permitted  to  be  and  remain  upon  the  said  sidewalk 
and  roadway  adjacent  to  the  said  stalls  and  stands, 
and  that  the  said  stall  and  stand  is  so  conducted  solely 
for  the  personal  gain  and  profit  of  the  said  Pozita 
Lamartina. 
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"That  the  said  stall  and  stand  number  three  hun- 
dred and  thirty,  so  located  and  marked  as  aforesaid,  is 
situated  directly  in  front  of  and  about  fourteen  and 
three-quarter  feet  from  one  of  the  entrances  to  the 
large  department  stores  of  Albert  A.  Brager  and  A 
Stanley  Brager,  co-partners  trading  as  'Albert  A.  Bra- 
ger,' and  known  as  'Brager's  Department  Stores' ;  that 
the  said  stores  occupy  a  frontage  on  the  east  side  of 
Eutaw  street  south  of  Saratoga  street  extending  from 
the  south  side  of  Saratoga  street  to  a  point  about  one 
hundred  and  sixty-nine  and  three-quarters  feet  south 
thereof;  that  the  said  stores  have  three  separate  doors 
on  the  east  side  of  Eutaw  street  designed  and  intended 
for  the  purpose  of  ingress  and  egress  to  and  from  the 
said  stores,  and  for  the  use  of  employees,  patrons  and 
customers  thereof,  and  further  designed  and  intended 
for  the  reception  and  delivery  of  the  goods,  wares  and 
merchandise  sold  and  received  in  said  stores  in  the 
course  of  the  transaction  of  the  ordinary  business 
thereof ;  that  the  said  department  stores  maintain  and 
keep  an  extremely  large  stock  of  wearing  apparel,  gro- 
ceries, house  furnishings,  furniture,  carpets,  bedding, 
notions  and  all  other  classes  of  goods,  wares  and  mer- 
chandise ordinarily  sold  in  department  stores  of  its 
character;  that  the  extent  of  the  business  therein  con- 
ducted is  so  considerable  that  it  is  necessary  to  keep 
and  maintain  a  large  number  of  single  and  double 
team  wagons  for  the  transportation  of  the  merchan- 
dise used  and  sold  in  said  stores,  to  and  from  said 
stores  as  the  same  are  bought  and  sold  by  the  proprie- 
tors thereof,  and  that  in  order  to  properly  receive  and 
deliver  the  goods,  wares  and  merchandise  purchased 
and  sold  by  said  department  stores,  the  said  wagons,  of 
necessity,  require  free  access  to  the  street  and  side- 
walk in  front  of  said  stores,  especially  opposite  said 
entrance,  in  order  that  they  may  be  loaded  and  un- 
loaded as  they  arrive  at  said  premises. 

"That  as  aforesaid,  the  Mayor  and  City  Council  of 
Baltimore  has  caused   the  curb  on  the  east  side  of 
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Eutaw  street  to  be  marked  and  numbered  along  the 
whole  frontage  of  the  said  department  stores,  and  that 
the  said  stall  and  stand  number  three  hundred  and 
thirty,  of  which  Pozita  Lamartina  is  lessee  and 
licensee,  is  but  one  of  a  number  of  stalls  and  stands 
of  like  character  occupying  from  time  to  time  the 
street  and  sidewalk  of  the  said  Eutaw  street  in  the 
same  manner  as  that  hereinbefore  described;  that 
when  said  stalls  and  stands,  with  their  accompanying 
stocks  of  fruit,  vegetables  and  other  produce  are  occu- 
pied and  in  position,  they  are  so  close  to  the  curb  as 
to  make  it  impossible  for  the  wagons  of  the  said  de- 
partment stores  or  wagons  belonging  to  other  persons 
or  the  carriages,  automobiles  or  other  vehicles  used 
and  employed  by  such  members  of  the  public  who 
desire  to  approach  said  stores  for  the  purpose  of  pur- 
chasing goods,  wares  and  merchandise  therein  con- 
tained to  come  closer  to  the  curb  line  of  said  street 
than  about  five  feet  therefrom,  and  that  said  stalls  and 
stands  form  a  continuous  line  along  the  front  of  said 
stores  on  Eutaw  street,  and  that  by  said  stalls  and 
stands  free  access  to  said  stores*  by  the  public  and  the 
servants,  agents  and  employees  of  said  stores  is  ob- 
structed and  prevented,  and  that  when  said  stalls  and 
stands  are  occupied,  the  space  between  the  tables  placed 
thereon  and  the  car  tracks  of  the  United  Kailways  and 
Electric  Company  is  only  about  ten  feet. 

"That  the  aforesaid  occupation  of  the  said  stall  and 
stand,  known  and  numbered  three  hundred  and  thirty 
as  aforesaid,  by  the  said  Pozita  Lamartina,  as  such 
lessee  and  licensee  of  the  Mayor  and  City  Council  of 
Baltimore,  as  aforesaid,  was  on  the  said  eighth  day  of 
December,  in  the  year  1911,  held  and  maintained  with- 
out any  permission  from  the  employers  of  this  defend- 
ant, who  were  then  and  there  the  owners,  as  aforesaid, 
of  the  property  before  which  the  said  stall  and  stand 
was  then  and  there  placed,  and  that  the  said  employers 
of  this  defendant  had  not  then  and  there  and  thereto- 
fore  received   from   the   said   Pozita   Lamartina,   or 
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from  the  said  Mayor  and  City  Council  of  Baltimore, 
any  compensation  of  any  kind,  nature  or  character  for 
the  use,  damage  to  and  additional  servitude  caused  to 
and  placed  by  said  occupation  of  said  stall  and  stand 
upon  the  property  belonging  to  the  said  employers  of 
this  defendant. 

"That  this  defendant  is  the  driver  and  custodian  of 
one  .of  the  wagons  of  the  said  Albert  A.  Brager  and 
A.  Stanley  Brager,  co-partners,  trading  as  ^Albert  A. 
Brager,'  and  as  such  driver  and  custodian  on  the  said 
eighth  day  of  December,  in  the  year  1911,  at  about  the 
hour  of  ei^t  o'clock  in  the  morning  of  said  day, 
placed  his  said  wagon  in  the  roadway  of  Eutaw  street 
immediately  adjacent  4;o  the  curb  thereof,  on  the  east 
side  of  said  Eutaw  street,  in  order  that  the  said  wagon 
might  be  loaded  with  goods,  wares  and  merchandise 
then  being  in  the  said  department  stores,  for  the  pur- 
pose of  delivering  the  said  goods,  wares  and  merehan- 
4ise  to  the  patrons  and  customers  of  the  said  depart- 
ment stores,  who  had  purchased  the  same  from  his  said 
employers,  and  that  in  so  placing  the  said  wagon  on 
the  said  Eutaw  street  within  the  space  marked  by  the 
lines  bounding  and  limiting  the  said  stall  and  stand 
number  three  hundred  and  thirty  of  Lexington  Mar- 
ket, this  defendant  acted  solely  and  only  in  the  course 
of  and  in  accordance  with  his  employment  and  duty 
to  his  said  employers,  before  whose  premises  the  said 
wagon  was  placed  by  him  for  the  purpose  aforesaid, 
and  this  defendant  could  not  so  place  said  wagon,  then 
being  in  his  charge  and  custody,  without  obstruction 
to  the  use  of  said  stall  and  stand  number  three  hundred 
and  thirty  or  other  stalls  and  stands  of  like  character, 
immediately  adjacent  to  it,  and  if  said  defendant  had 
obeyed  the  said  order  of  the  said  Thomas  H.  Patei^ 
SOP,  so  being  then  and  there  the  Assistant  Market 
Master  and  Clerk  of  Lexington  Market  as  aforesaid, 
this  defendant  would  have  been  prevented  by  the  erec- 
tion of  said  stall  and  stand  number  three  hundred  and 
thirty  from  approaching  the  premises  of  his  said  em- 
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ployers  for  the  purpose  aforesaid,  because,  he  says, 
that  said  stalls  and  stands,  when  so  erected  as  afore- 
said, obstruct  and  prevent  the  use  of  the  roadway  and 
sidewalks  of  said  public  street  and  highway,  to  wit, 
Eutaw  street,  in  the  ordinary  and  usual  manner  by 
the  occupants  of  the  property  binding  on  said  street 
and  highway,  and  by  the  public  generally  desiring  to 
traverse  said  highway  either  on  foot  or  in  vehicles." 

As  early  as  the  Act  of  1796,  Chapter  68,  the  Mayor  and 
City  Council  of  Baltimore  was  given  the  power  "to  erect  and 
regulate  markets,"  and  among  the  powers  conferred  upon  the 
City  by  its  present  charter  is  the  power  "To  erect,  regulate, 
control  and  maintain  markets  and  stalls  within  the  City  of 
Baltimore,  and  to  regulate  and  control  the  sale  of  all  goods, 
wares,  merchandise  or  other  articles  therein.  To  lease,  sell 
or  dispose  of  any  stalls  or  stands  in  any  market,  in  such  man- 
ner and  upon  such  terms  as  it  may  think  proper."  Act  of 
1898,  Chapter  123. 

In  Boumef's  Law  Die,  97,  a  market  is  said  to  be  "A  pub- 
lic place  appointed  by  public  authority,  where  all  sorts  of 
things  necessary  for  the  subsistance,  or  for  the  convenience 
of  life  are  sold."  In  the  case  of  Caldwell  v.  City  of  Alton, 
33  111.  416,  the  Court  said:  "A  market,  says  Blachstone  (2 
Com.  37),  is  a  franchise  or  liberty  derived  from  the  crown, 
or  in  some  cases  held  by  prescription,  which  presupposes  a 
grant,  and  may  be  granted  to  a  public  body  or  to  a  private 
person." 

"It  is  a  d9signated  place  in  a  town  or  city  to  which  all 
persons  can  repair  who  wish  to  buy  or  sell  articles  there 
exposed  for  sale,  and  in  some  cities  they  are  known  by  the 
articles  there  exposed  to  sale.  Thev  have  been  found  to  be 
a  public  convenience  when  properly  regulated.  Such  r^u- 
lations  as  the  City  authorities  may  adept  in  rq2:ard  to  them 
should  have,  and  generally  have,  reference  to  the  preserva- 
tion of  peace  and  good  order  and  the  health  of  the  city. 
They  should  be  of  a  police  and  sanitarv  character,  and  an 
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attempt,  by  color  of  regulations,  to  restrain  trade,  is  an 
abuse  of  the  power.  As  the  limits  of  this  market  are  spec- 
ially defined  in  the  ordinance,  and  embrace  but  a  portion  of 
the  City,  the  regulations  prescribed  for  it  can  only  operate 
within  those  limits.  They  could  not,  under  this  power,  be 
made  to  extend  throughout  the  city,  but  must  be  confinetl 
within  the  market  limits." 

In  pursuance  of  the  power  conferred  by  the  Legislature 
upon  the  Mayor  and  City  Council  of  Baltimore,  ordinances 
have  been  passed  from  time  to  time  fixing  the  limits  of  the 
several  markets  in  the  City.  Section  108  of  Article  85  of 
the  City  Code  of  1879,  which  was  a  codification  of  the  ordi- 
nance then  in  force  establishing  the  limits  of  Lexingfon 
Market,  provided:  "The  limits  of  the  Lexington  Market 
shall  be  as  follows:  beginning  with  the  curb  stone  on  the 
east  side  of  Eutaw  street,  and  nmning  westwardly  the  whole 
width  of  Lexington  Market  space,  to  the  west  side  of  Pearl 
street,  and  on  Lexington  street  from  the  east  side  of  Eutaw 
street,  and  the  west  side  of  Pearl  street  east  to  Howai-d 
street,  and  west  to  Pine  street,  and  all  streets  crossing  or 
intersecting  said  space  south  to  Fayette  street  and  north  to 
Saratoga  street,  subject  to  the  provisions  regarding  footways, 
prescribed  by  section  69,  hereinbefore;  provided,  however, 
that  nothing  herein  contained  shall  give  the  ricrht  to  any 
person  or  persons  to  place  any  wagon,  cart  or  other  carriafire 
upon  Paca,  Eutaw,  Green  or  Pearl  streets  on  market  da\^, 
except  the  same  shall  be  placed  on  a  line  in  the  center  of 
said  streets;  and  if  any  person  or  persons  shall  violate  tho 
provisions  of  this  section,  by  placing  any  wagon,  cart  or 
otlior  carriage  (so  as  to  prevent  the  access  of  any  other 
vvti^on,  care  or  other  carriage"),  to  the  curb  stone  opposite 
any  building,  without  the  consent  of  the  owner  or  occupier 
of  such  building,  such  person  or  persons  so  offendins:  shall 
forfeit  and  pay  a  fine  of  five  dollars".  Section  lOR  of  the 
Code  of  1879  was  amended  by  Ordinance  No.  40  of  1889, 
and  the  provision  requiring  wagons,  etc.,  to  be  placed  in  the 
center  of  the  street  was  thereby  made  to  apply  only  to  Pine 
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and  Pearl  streets,  and  it  is  conceded  tliat  this  amendment 
was  made  because  railway  tracks  had  been  constructed  on 
Eutaw,  Green  and  Paca  streets.  Ordinance  135  of  1889, 
amending  Ordinance  of  40  of  1889,  was  repealed  and  re-en- 
acted by  Ordinance  169  of  1889,  which  is  found  in  the 
Code  of  1893,  sec.  136,  Art.  35,  and  in  the  Code  of  1906, 
Bee.  97,  Art.  23,  and  which  provides:  "The  limits  of  the 
Lexington  Market  shall  be  as  follows:  Beginning  with  the 
flagstone  on  the  east  side  of  Eutaw  street,  and  running 
westwardly  to  Pine  street,  including  the  whole  width  of 
Lexington  Market  space,  and  all  streets  crossing  or  inter- 
secting said  space,  south  to  Fayette  street  and  north  to 
Saratoga  street,  subject  to  the  provisions  regarding  footways, 
prescribed  by  section  80;  provided,  however,  that  nothing 
herein  contained  shall  give  the  right  lo  any  person  or  per- 
sons to  place  any  wagon,  cart  or  carriage  upon  Pearl  or 
Pine  streets,  on  market  days,  except  the  same  shall  be  placed 
on  a  line  in  the  center  of  said  street;  and  if  any  person 
or  persons  shall  violate  the  provisions  of  this  section  by 
placing  any  wagon,  cart  or  other  carriage  (so  as  to  prevent 
the  access  of  any  other  wagon,  cart  or  carriage),  to  the  curl)- 
stone  opposite  any  building,  without  the  consent  of  the 
owner  or  occupier  of  such  building,  such  person  or  person? 
so  offending,  shall  forfeit  and  pay  a  fine  of  five  dollars 
($5.00)". 

Sections  62  and  63  of  Art.  35  of  the  City  Code  of  1893, 
(sees.  112  and  113  of  the  Code  of  1906)  provide  that  the 
maiket  days  for  Lexington  Market  shall  be  Tuesday  and 
Friday  and  Saturday  evening,  and  that  the  market  hours 
shall  begin  at  daylight  and  end  at  11  o'clock  in  the  fore- 
noon, during  the  months  of  October,  November,  December, 
January,  February  and  March,  and  shall  begin  at  6  o'clock 
A.  M.  and  end  at  half-past  ten  o'clock  in  the  forenoon  dur- 
ing the  remainder  of  the  year,  ^'and  for  the  Saturday  even- 
ing market,  the  market  hours  *  *  *  shall  b^n  at  sunset  and 
end  at  11  o'clock  in  the  evening,"  and  sec.  53  of  Art.  35  of 
the  City  Code  of  1893  (sec.  57  of  Art.  23  of  the  Code  of 
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1906)  declares  that  "any  person  or  persons  obetnictiiig  the 
streets  within  the  limits  of  the  several  markets,  at  any  time 
not  designated  by  law  as  the  market  hours  of  such  market, 
shall  forfeit  and  pay  a  fine  of  five  dollars."  Ordinance  80 
of  1898  provides  for  the  renumbering  of  the  market  stalls 
in  the  citj%  and  that  "All  street  stalls  shall  have  their  num- 
bers cut  in  the  curbing  with  division  line  between  them,'' 
and  sec.  12  of  Art  35  of  the  Code  of  1893  declares  that 
"If  any  person  shall  resist  or  obstruct  any  clerk  or  assistant 
clerk  of  a  market  in  the  execution  of  his  duty,  he  or  she 
shall  forfeit  and  pay  a  sum  not  exceeding  twenty  dollars.-' 

The  record  contains  an  agreement  of  counsel  waiving  "all 
errors  of  pleading'^  in  order  that  the  question  as  to  the  right 
of  the  Mayor  and  City  Council  of  Baltimore  to  license  and 
permit  market  stalls  to  be  erected  and  occupied  on  Eutaw 
street  may  be  determined. 

The  learned  Court  below  took  the  view  which  has  been 
urged  by  counsel  for  the  appellee  in  this  Court  that  the 
provision  of  the  ordinance  prohibiting  the  placing  of  any 
wagon,  etc.,  "To  the  curb  stone  opposite  any  building,  with- 
out the  consent  of  the  owner  or  occupier  of  such  building/' 
applied  to  market  stands  on  Eutaw  street.  But  we  think 
it  quite  clear  that  that  provision  only  refers  to  Pearl  an*! 
Pine  streets,  in  reference  to  which  the  ordinance  provides 
that  wagons,  etc.,  shall  be  placed  on  a  line  in  the  center  of 
said  streets.  Prior  to  the  laying  of  railway  tracks  on  Eutaw. 
Green  and  Paca  streets,  the  ordinance  provided  that  the 
wagons,  etc.,  should  be  placed  in  the  center  of  those  streets, 
and  after  the  railway  tracks  were  so  located  the  ordinance 
was  amended  so  as  to  limit  that  provision  to  Pearl  and 
Pine  streets,  and  we  think  that  the  amendment  was  also 
intended  to  apply  to  the  provision  forbidding  the  placing  of 
any  wagon,  etc.,  near  the  curb  stone  in  front  of  a  building. 

The  important  question  to  be  determined  is  has  the  Mayor 
and  City  Council  of  Baltimore  the  power  to  establish  and 
license  market  stalls  on  Eutaw  street  in  the  manner  and  to 
the  extent  indicated  bv  the  several  ordinances  to  which  we 
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have  referred?  The  plea  alleges  that  the  stalls  in  question 
are  occupied  every  day  in  the  week  except  Sunday,  and  from 
an  early  hour  in  the  morning  to  a  late  hour  at  night.  But 
the  indictment  charges  that  the  appellee  placed  his  wagon 
within  the  lines  of  the  stall  held  by  Pozita  Larmatina  as 
licensee  on  one  of  the  market  days  and  during  market  hours, 
and  the  ordinances  provide  that  the  market  days  and  hours 
for  Lexington  Market  are  Tuesday  and  Friday,  from  day- 
light to  eleven  o'clock  in  the  morning  and  from  sunset  until 
eleven  o'clock  in  the  evening  on  Saturday,  and  prohibit  the 
obstruction  of  the  streets  at  other  times,  and  we  are  only  re- 
quired to  determine  in  this  case  whether  the  city  has  the 
power  to  authorize  such  use  of  the  street  to  the  extent  fixed 
by  said  ordinances. 

In  3  Dillon  on  Munic.  Corp.  (5th  Ed.),  sec.  1128,  the 
author  says:  "By  virtue  of  its  authority  over  public  ways, 
the  Legislature  may  authorize  acts  to  be  done  in  and  upon 
them,  or  legalize  obstructions  therein,  which  would  otherwise 
be  deemed  nuisances.  And  it  may  be  here  observed  that 
whatever  the  Legislature  may  constitutionally  authorize  to  be 
done  is  of  course  lawful,  and  of  such  acts,  done  pursuant  to 
the  authority  given,  it  can  not  be  predicted  that  they  are  nui- 
sances ;  if  they  were  such  without,  they  cease  to  be  nuisances 
when  having  the  sanction  of,  a  valid  statute.  As  respects  the 
public  or  the  municipalities  themselves,  there  is,  in  the 
absence  of  special  constitutional  restrictions,  no  limit  upon 
the  power  of  the  Legislature  as  to  the  uses  to  which  streets 
may  be  devoted."  And  in  section  1129  he  says:  "The  Legis- 
lature, instead  of  exercising  directly  this  authority  as  to  the 
uses  of  streets  and  public  places,  may  authorize  it  to  be  exer- 
cised by  local  or  municipal  authorities."  In  the  case  of  Oar- 
rett  V.  Lake  Roland  R.  R.  Co.,  79  Md.  277,  Jui>oe  Mc- 
Sherry  said :  "That  can  not  be  a  nuisance  such  as  to  give  a 
conmion  law  right  of  action,  which  the  law  authorizes. — It 
may  be  stated  as  a  general  rule  that  whatever  is  authorized 
by  statute  within  the  scope  of  legislative  powers,  is  lawful, 
and  therefore  can  not  be  a  nuisance."     And  in  the  case  of 
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Townsend,  Orace  &  Co.  v.  Epstein,  93  Md,  537,  the  Court 
said :  "The  Mayor  and  City  Council  of  Baltimore  is  invested 
with  the  title  to  and  control  over  the  public  streets.     This 
control,  however,  is  not  an  arbitrary  control.    The  streets  and 
highways  are  held  in  trust  for  the  benefit,  use,  and  conven- 
ience of  the  general  public.    There  are  many  ways  in  which 
the  power  to  control  and  regulate  the  use  of  the  streets  can  be 
and  must  be  exerted  by  the  municipality  to  meet  the  necessi- 
ties and  the  convenience  of  an  urban  population;  but  the 
exercise  of  this  power  must  have  for  its  object  a  public  pur- 
pose."   JuDOE  Dillon,  in  the  4th  Ed.  of  his  work  on  Munic. 
Corp.,  sec.  380,  says :  **In  this  coimtry  the  practice  is  almost 
imiversal  on  the  part  o£  the  Legislature  to  confer  upon  the 
municipal  agencies  more  or  less  authority  with  respect  to 
markets  and  market  places,  and  such  grants  are  not  so  strictly 
construed  as  those  which  invest  the  corporation  with  powers 
of  a  more  extraordinary  or  unusual  character."    And  in  sec- 
tion 1175  of  the  5th  Ed.,  after  stating  that  the  erection  of  a 
market  house  within  the  lines  of  a  street  which  interferes 
with  travel  may  be  enjoined,  he  says:  "Similar  principles 
have  been  applied  to  the  holding  of  public  markets  within 
the  street,  although  no  buildings  were  erected  and  people  were 
simply  permitted  to  sell  from  wagons  and  temporary  stands. 
It  has  been  held  that  such  a  use  of  the  city  streets  without 
legislative  authority  is  unlawful,  and  may  be  enjoined."    In 
support  of  this  statement  in  reference  to  holding  markets 
within  the  street  he  cites  the  case  of  Richmond  v.  Smith,  148 
Ind.  294,  and  the  case  of  McDonald  v.  Newark,  42  X.  J.  Eq. 
136,  and  then  states:  "But  the  contrary  view  was  adopted  in 
State  V.  Smith,  123  Iowa,  654,  where  the  conclusion  arrived 
at  by  the  Court  was  that  such  a  public  market  established  by 
ordinance  in  a  portion  of  a  city  street  is  not  a  nuisance  per 
se,  where  it  constitutes  only  a  temporary  or  partial  obstruc- 
tion of  the  street."    In  the  case  of  Richmond  v.  Smith,  supra, 
Smith,  the  owner  of  the  abutting  property,  owned  the  fee  in 
the  street,  and  in  the  case  of  McDonald  v.  Newark,  supra, 
the  Court  cited  and  relied  Upon  the  case  of  State  v.  Laverack, 
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34  N.  J.  L.  201,  in  which  the  defendant's  title  extended  to 
the  centre  of  the  street,  and  the  Court  held  that  the  appropria- 
tion of  the  land  for  the  purposes  of  a  market  was  "an  addi- 
tional burthen  upon  it,"  and  amounted  to  a  taking  of  defend- 
ant's land  without  compensation  within  the  prohibition  of 
the  constitution  of  that  State. 

In  the  case  at  bar  the  plea  does  not  allege  that  the  title  to 
Eutaw  street  was  in  the  appellee,  and  in  this  State  it  has  been 
repeatedly  held  that  where  an  abutting  owner  on  a  street  in 
Baltimore  City  does  not  own  the  bed  of  the  street,  the  placing 
of  an  obstruction  on  the  street  is  not  a  taking  of  his  property 
within  the  meaning  of  the  Constitution.  O'Brien  v.  Balto. 
Belt  R.  R.  Co.,  74  Md.  363 ;  Oarrett  v.  Lake  Roland  R.  R. 
Co.,  supra.  It  is  true  that  while  the  Court  said  in  those 
cases  that  the  use  of  the  street  for  the  purposes  therein  re- 
ferred to  was  not  a  taking  of  the  property  of  the  abutting 
owner,  the  Court  held  that  he  was  nevertheless  entitled  to 
recover  such  damages  as  he  sustained  by  reason  of  an  inter- 
ference with  his  right  of  access,  etc.,  to  his  property.  But 
the  obstructions  there  complained  of  were  not  authorized  or 
constructed  by  the  City  for  municipal  purposes,  but  were 
erected  by  independent  corporations  and  were  in  their  nature 
permanent,  and  in  O'Briens  case.  Judge  Alvey  cites  a  num- 
ber of  cases  illustrating  the  application  of  the  principle  that 
where  injury  to  abutting  property  is  the  result  of  work  done 
by  the  municipality  for  municipal  purposes  it  must  be  en- 
dured by  the  owner  in  order  to  advance  the  public  good.  For 
instance,  in  the  case  of  B.  &  P.  R.  R.  Co.  v.  Reaney,  42  Md. 
117,  the  Court  said:  "As  against  the  municipal  government, 
in  the  careful  exercise  of  its  right  and  power  to  grade,  change 
and  improve  the  street,  there  could  be  no  cause  of  action  for 
any  unavoidable  injury  done;  but  as  against  the  appellants, 
a  private  corporation  in  no  wise  connected  with  the  mimic- 
ipal  government,  obtaining  authority  to  use  the  streets  in  an 
extraordinary  manner,  for  its  own  private  purposes  and 
profit  the  case  is  quite  different.'' 
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In  a  large  city  a  public  market,  if  not  an  absolute  necessity, 
is  a  great  public  convenience,  and  the  Legislature  has  there- 
fore delegated  to  the  Mayor  and  City  Council  of  Baltimore 
the  power  to  erect  and  regulate  markets  and  stalls  within  the 
city,  and  to  lease,  sell  or  dispose  of  stalls  and  stands  in  the 
market  in  such  manner  as  it  may  think  proper.  Under  this 
power  Lexington  Market,  including  the  east  side  of  Eutaw 
street  as  far  north  as  Saratoga  street,  has  been  established  by 
the  Mayor  and  City  Council  of  Baltimore  for  more  than  fifty 
years,  and  during  that  time  the  owners  of  property  abutting 
on  the  streets  included  within  the  limits  of  the  market  have 
been  subjected  to  such  inconvenience  as  was  incident  to  the 
market  regulations.  As  we  have  said  these  regulations  pro- 
hibit the  use  of  the  streets  in  Lexington  Market  for  market 
purposes  except  during  the  hours  from  day-light  to  eleven 
o'clock  in  the  morning  on  Tuesday  and  Friday,  and  from  sim- 
set  to  eleven  o'clock  on  Saturday  evening.  This  use  of  the 
streets  is  authorized  by  the  Mayor  and  City  Council  of  Bal- 
timore for  a  public  purpose,  and  not  with  the  view  of  pro- 
moting any  private  interest  The  right  of  the  public  and  of 
the  owners  of  property  abutting  on  the  streets  to  use  them  as 
public  highways  is  not  thereby  seriously  or  permanently  in- 
terferred  with,  and  the  temporary  inconvenience  to  which 
they  are  subjected  is  very  slight  and  only  such  as  is  incident 
to  the  proper  regulation  of  a  great  public  convenience. 

The  power  to  maintain  and  regulate  the  use  of  the  streets 
of  the  city  is  a  trust  for  the  benefit  of  the  general  public,  and 
the  Mayor  and  City  Council  of  Baltimore  can  not  divest  it- 
self of  this  trust,  nor  can  it  so  exercise  its  power  over  the 
streets  as  to  defeat  or  seriously  interfere  with  the  enjoyment 
of  the  streets  by  the  public,  but,  as  said  by  Judge  Jones, 
in  Townsend,  Grace  &  Co,  v.  Epstein,  supra,  "There  are 
many  ways  in  which  the  power  to  control  and  regulate  the 
use  of  the  streets  can  be  and  must  be  exerted  by  the  munic- 
ipality to  meet  the  necessities  and  convenience  of  an  urban 
population,"  and  there  are  many  cases  in  which  the  right  to 
use  the  streets,  under  proper  regulations,  for  the  purpose  of 
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a  public  market  and  to  license  market  stalls  and  stands  there- 
in, has  been  recognized  and  sanctioned  by  the  courts.  Tomlm 
V.  City  of  Cape  May,  63  N.  J.  L.  429,  44  Atl.  209 ;  Night- 
ingale, Petitioner,  etc.,  11  Pick.  168;  Commonwealth  v. 
BrooJcs,  99  Mass.  434 ;  City  of  Bowling  Green  v.  Carson,  10 
Bush.  (Ky.)  64;  Ilenkel  v.  Detroit,  49  Mich.  249;  City  of 
flarrishurg's  Appeal,  (Pa.)  10  Atl.  787. 

In  the  case  of  City  of  Harrisburg's  Appeal,  supra,  the 
C^oiirt  said :  "Tt  was  very  common  at  that  time,  and,  for 
mnny  years  later,  and,  indeed,  might  be  said  to  be  so  still, 
for  markets  to  be  held  in  the  streets  and  in  open  squares. 
Many  of  the  markets  at  that  time,  and  for  long  years  there- 
after, if  not  even  now,  although  established  by  law,  with  the 
right  to  hold  them  vested  in  individuals  or  corporations, 
were  located  in  the  open  streets."  After  referring  to  a  num- 
ber of  authorities  the  Court  then  said :  ''Many  other  instances 
of  the  same  kind  might  be  cited  from  the  reports  were  it 
necessary.  The  right  to  use  the  streets  is  sustained  on  the 
ground  that  the  inconvenience  to  the  public,  occasioned  by 
the  temporary  obstruction  of  the  streets,  is  more  than  coun- 
terbalanced by  the  increased  facilities  thus  afforded  for  the 
sale  and  purchase  of  the  necessities  of  life."  In  the  case 
of  State  V.  City  of  Cape  May,  Supra,  the  Court  said :  "The 
second  section  of  this  ordinance,  with  appropriate  penalties 
for  its  violation,  under  the  charter  of  the  City,  would  seem 
to  be  a  reasonable  exercise  of  the  police  power;  for  it  is 
well  established  that  the  city  authorities  of  a  municipality 
have  the  clear  legal  right  to  regulate  the  use  of  streets  by 
hucksters  and  other  vendors,  and  to  designate  market  stands, 
and  of  limiting  the  use  of  the  streets  to  certain  hours  of  the 
day,  and  imposing  other  restrictions  for  the  preservation  of 
the  peace  and  health  of  the  public,  and  the  proper  and  legal 
use  of  the  streets  by  the  public." 

We  are  not  to  be  understood  as  holding  that  the  Mayor 
and  City  Council  of  Baltimore  is  empowered  to  authorize 
and  license  the  obstruction  of  the  streets  in  front  of  "Brager's 
Department  Store"  to  the  extent  alleged  in  appellee's  plea, 
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but  we  think  the  city  has  the  clear  right,  in  the  exercise  of 
the  police  power  del^ated  to  it  by  the  L^slature,  to  erect 
market  stalls  on  Eutaw  street  within  the  limits  of  Lexing- 
ton Market  and  to  authorize  and  license  the  use  of  said 
stalls  in  accordance  with  the  regulations  and  to  the  extent 
prescribed  by  the  ordinance  to  which  we  have  referred. 
Such  use  of  the  street  in  question  is  a  reasonable  exercise 
of  the  power  conferred  upon  the  Mayor  and  City  Coimcil 
of  Baltimore  to  erect,  etc,  markets  and  market  stalls  within 
the  city,  and  is  not  a  violation  of  its  duty  to  the  public  or 
to  the  ovniers  of  property  abutting  on  said  street  in  respect 
to  its  control  over  the  streets. 

An  abutting  owner  has  the  unquestioned  right  to  the 
use  of  the  street  as  a  means  of  ingress  and  egress,  etc.,  but 
that  right  is  subject  to  such  reasonable  use  of  the  street,  not 
inconsistent  with  its  maintenance  as  a  public  highway,  as 
may  be  necessary  for  the  public  good  and  convenience  and 
does  not  seriously  impair  his  right. 

The  right  of  a  lessee  of  a  market  stall  has  been  recognized 
hj  this  Court  as  a  valuable  right,  and  it  should  be  pro- 
tected by  proper  r^ulations.  Oreen  v.  Western  Nat.  Bank, 
86  Md.  280 ;  Pfefferling  v.  Baltimore  City,  88  Md.  475. 

It  is  suggested  in  the  appellee's  brief  that  the  section  of 
the  City  Code  of  1893  fixing  the  limits  of  T-^xington  Mar- 
ket, was  repealed  bv  Ordinance  649  of  1911,  and  that  Ordi- 
nance 649  was  repealed  by  Ordinance  697  of  1911  without 
re  enacting  the  section  of  the  Code  referred  to,  but  the  plea 
in  this  case  admits  that  that  part  of  Eutaw  street  in  which 
the  market  stall  in  question  is  located  has  been  converted 
by  the  Mayor  and  City  Council  of  Baltimore  "into  a  market 
place". 

For  the  reasons  we  have  stated  the  judgment  of  the  Court 
below  must  be  reversed. 

Judgment  reversed,  with   costs,  and  thn 
case  remanded. 
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RICHARD  E.  TYNER  and  R  C.  WINDOM  vs.  ETTA 
JOHNSON,  Use  of  John  W.  Glennan. 

Deeds:  bona  fides;  presumption.    Consideration:  fraudulent  in- 
tent of  grantor;  grantee's  rights;  burden  of  proof. 

The  law  presumes  that  a  deed  is  bona  fide  until  the  contrary 
is  shown;  and  a  deed  is  prima  facie  evidence  of  what  the 
consideration  was  under  which  it  was  executed.  p.  632 

The  fraudulent  purpose  of  a  grantor  does  not  vitiate  or  affect 
the  sale  unless  the  vendee  had  knowledge  of,  or  participated 
in,  the  fraudulent  intent.  p.  632 

The  burden  of  proof  is  upon  a  complainant  to  show  that  a  deed 
was  made  without  consideration,  or  that  it  was  made  with 
fraudulent  intent,  and  that  the  intent  was  known  to  the 
grantee.  p.  632 

Decided  February  12ih,  IP'S. 

Appeal  from  the  Circuit  Court  for  Montgomery  County 
(Peteb^  J.). 

The  facts  are  stated  in  the  opinion  of  the  (^ourt. 

The   cause   was    argued   before   Boyd^    C.    J.,    Brisc^oe^ 
Pear(  E,  Burke,  Thomas,  I'rnkr  and  Stockbridoe.  JJ. 

Alexander  Kilgour,  for  the  appellants. 

No  appearance  for  the  appellee. 


Digitized  by 


Google 


628  TYNER  vs.  JOHNSON. 

Opinion  of  the  Court  [119 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

We  cannot  agree  with  the  learned  judge  who  decided  this 
case,  in  the  Court  below,  in  holding,  upon  the  record  now 
before  us,  that  the  deed  here  in  question,  should  be  vacated 
and  annulled,  upon  the  ground  of  fraud. 

The  grantor  and  grantee  in  the  deed,  are  the  defendants, 
and  the  plaintiff  is  a  judgment  creditor  of  the  grantor,  one 
of  the  defendants. 

On  the  5th  day  of  June,  1908,  the  defendant  Tyner  and 
wife  conveyed  by  deed  to  the  defendant,  Windom,  lots  UsTos. 
K).  17  and  18,  in  Block  No.  1,  in  North  Kensington,  Mont- 
gomery county,  Md.,  together  with  the  buildings  and 
improvements  thereon.  The  consideration  of  the  deed  is 
stated  to  be  the  sum  of  one  hundred  dollars.  This  deed 
was  properly  executed  and  was  recorded  on  the  18th  day  of 
September,  1908,  among  the  Land  Records  of  Montgomery 
County. 

On  the  3rd  day  of  June,  1910,  the  appellee  filed  in  the 
Circuit  Court  for  Montgomery  County  a  bill  of  complaint 
against  the  appellants  ailing  in  substance  that  the  deed  was 
fraudulent,  as  against  the  plaintiff  creditor  and  that  the 
consideration  was  false  and  pretended. 

The  bill  charges  that  the  defendant  Tyner,  is  a  judgment 
debtor  of  the  plaintiff  to  the  extent  of  seven  hundred  and 
thirty-five  dollars  and  fifty-six  cents  and  costs  on  a  judg- 
ment obtained  by  her  against  him,  on  the  2nd  day  of  May. 
1910,  in  the  Circuit  Court  of  Montgomery  County,  and 
that  the  judgment  was  on  the  day  of  May,  1910,  duly 
assigned  to  one  John  W.  Glennan,  of  Washington,  D.  C. 

The  bill,  then,  a^'ers,  that  the  transfer  and  conveyance  of 
the  property  in  question,  was  fraudulent,  made  without  a 
valuable  consideration  and  was  made  for  the  purpose  of 
defrauding  the  plaintiff,  and  preventing  the  collection  of 
the  judcrmcnt  debt  due  her;  that  the  defendant  Windom, 
holds  title  to  the  property  thereby  conveyed  for  the  use  and 
benefit  of  T^^ler,  under  a  secret  trust;  that  the  deed  of  the 
property  is  in  fact  a  deed  in  trust  and  that  the  defendant. 
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T\'ner,  is  the  beneficiary  thereunder  having  conspired  with 
Windom  for  the  purpose  of  defrauding  her,  and  evading  the 
payment  of  the  judgment  debt  and  his  creditors,  and  that 
all  of  the  facts  connected  with  the  transfer  and  conveyance 
of  the  property  are  peculiarly  within  the  knowledge  of  the 
defendants. 

The  bill  further  avers  and  charges  that  the  defendant 
Tyner  and  wife,  occupy  and  live  on  the  property  in  ques- 
tion, at  the  present  time  as  their  home  and  which  has  been 
their  home  for  a  number  of  years,  and  that  the  property,  is 
subject  to  a  deed  of  trust,  dated  the  5th  day  of  November, 
1902,  to  secure  a  debt  of  seven  hundred  and  fifty  dollars 
due  by  T^Tier  and  wife  to  one  Elmer  A.  Forbes. 

The  prayer  of  the  bill  is  that  the  defendants  be  required 
by  answer,  to  disclose  and  discover  whether  the  deed  and 
transfer  was  a  bona  fide  sale,  for  a  valuable  consideration, 
what  said  consideration  was,  what  the  I'espective  interests  of 
the  defendants  are  in  the  property  and  the  ownership 
between  them;  secondly,  that  the  deed  be  decreed  to  be  i\ 
deed  of  trust  for  the  use  and  bene§t  of  the  defendant  Tvner, 
and  that  an  injunction  be  issued  restraining  the  defendants 
from  selling  or  disposing  of  the  property  in  any  way  pend- 
ing the  determination  of  the  case;  thirdly,  that  a  receiver 
be  appointed  to  take  charge  of  all  of  the  property  pcndinc- 
the  litigation;  fourthly,  that  the  property  be  decreed  to  bo 
sold  and  the  proceeds  be  applied  to  the  payment  of  the 
plaintiff's  debt,  and,  fifthly,  a  prayer  for  general  relief. 

The  defendants  fully  answered  the  bill,  and  denied  the 
averments  of  fraud  and  the  want  of  consideration  in  the 
deed,  as  alleged  by  the  bill  and  denied  any  intent  on  the 
part  of  either  the  grantor  or  grantee,  to  defraud  the  plaintiff. 
The  answers  ftiUy  disclose  the  facts  of  the  entire  transac- 
tion between  the  grantor  and  grantee,  and  all  of  the  circum- 
stances attending  the  sale  and  purchase  of  the  property. 

"By  the  answer  of  the  defendant  Tyner,  it  is  stated,  that 
he  purchased  the  property  from  Elmer  A.  Forbes  in  Octo 
ber,  1902,   for  the  sum  of  $1,800,  subject  to  a  purchase 
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money  mortgage  of  one  thousand  dollars  due  thereon  to 
the  predecessor  in  title  of  Forbes.  That  he  paid  the  sum  of 
fifty  dollars  in  cash,  assumed  the  payment  of  the  mortgage 
of  $1,000,  and  executed  a  second  mortgage  to  Forbes  for 
$750.  He  sold  the  property  to  the  defendant  Windom  for 
the  sum  of  six  hundred  dollars,  subject  to  the  two  mort- 
gages and  received  the  sum  of  two  hundred  dollars  in  cash 
and  the  payment  of  an  antecedent  debt  of  four  hundred 
dollars  due  by  him  to  the  purchaser  Windom.  He  denies 
all  intent  and  purpose  to  defraud  the  plaintiff  and  avers 
that  the  sale  was  made  in  good  faith,  and  for  a  valuable 
consideration.  He  denies  that  the  property  is  held  by  or  on 
any  trust,  secret  or  otherwise,  for  his  use,  and  that  he  sub- 
sequently took  possession  of  it,  after  the  sale,  as  tenant 
under  an  agreement  to  rent  the  property,  that  he  did  not 
reside  upon  the  property,  at  the  time  of  the  sale,  and  had 
only  resided  there  previously  for  a  period  of  four  months 
during  the  winter  of  1904-1905,  while  making  certain  repairs 
thereon.  He  further  avers  that  he  had  good  and  just  reasons 
for  disposing  of  his  equi/y  in  the  premises,  but  his  prin- 
cipal object  in  making  the  sale  of  the  property  here  involved 
was  not  to  hinder  or  delay  the  complainant  in  the  collection 
of  her  alleged  debt,  but  was  to  raise  money  to  enable  him  to 
bid  at  a  sale  of  the  farm  property  on  which  he  then  resided 
and  which  was  then  shortly  to  be  sold  under  a  decree  of 
the  Court  therein  pending  between  other  parties.  He  denies 
fho  indebtedness  claimed  by  the  plaintiff  and  alleges  that  the 
jndp:ment  was  obtained  against  him,  under  circimistances, 
that  make  it  an  inequitable  claim  and  should  not  conmiend 
itself  to  a  Court  of  Equity.  He  also  avers,  that  the  sum 
paid  for  the  property  was  fully  as  much  as  it  was  worth, 
as  the  house  was  out  of  repair  and  the  lots  located  in  an 
isolated  portion  of  Kensington;  that  the  property  in  ques- 
tion was  the  only  place  for  rent  available  to  him  at  the  time, 
and  that  he  pays  the  rent  by  making  repairs  to  the  property. 
The  defendant,  Windom,  in  his  answer  to  the  eighth  para- 
graph of  the  bill,  emphatically  denies  that  the  property  is 
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held  by  him  under  a  secret  trust  for  the  defendant  Tyner  or 
any  other  person.  On  the  contrary  he  avers  that  he  pur- 
chased the  equity  of  the  defendant  Tyner  in  the  property  for 
the  sum  of  $600,  paying  him  part  cash  and  giving  him  a 
release  of  an  indebtedness  amounting  to  $400,  and  took  the 
property  subject  to  a  first  trust  or  mortgage  in  favor  of  one 
W.  H.  H.  Allen  for  $1,000,  and  subject  to  a  second  trust  in 
favor  of  one  Elmer  A.  Forbes  for  $750.  The  property  was 
not  occupied  by  the  defendant  Tyner  at  the  time  of  his  con- 
veyance thereof  to  the  defendant.  It  was  rented  by  him  about 
two  months  after  the  conveyance;  the  farm  property  near 
Wheaton,  Maryland,  which  Tyner  then  occupied  having  been 
sold  under  decree  of  Court  in  a  suit  between  other  parties; 
that  he  had  no  reason  to  believe  or  to  suspect,  and  does  not 
now  believe  or  suspect  that  the  sale  and  conveyance  of  the 
defendant  Tyner's  equity  in  the  property  to  him,  was  made 
for  the  purpose  of  hindering,  delaying  or  defrauding  the 
plaintiff,  or  any  other  creditor  in  the  collection  of  his  or  her 
debt.  If  any  such  purpose  or  intent  existed  on  the  part  of 
the  defendant  Tyner,  he  had  no  notice,  actual  or  constructive, 
thereof  and  he  is  advised  that  for  want  of  notice  of  such 
intent  or  purpose, — if  any  there  was,  the  property  can  not 
be  subjected,  in  his  hands,  to  the  satisfaction  of  the  claim  of 
the  plaintiff  or  of  other  creditors  of  the  defendant  Tyner. 

There  were  five  witnesses  examined  upon  the  part  of  the 
plaintiff  and  five  also  upon  the  part  of  the  defendant,  in  sup- 
port of  their  various  contentions.  We  have  examined  the 
testimony  with  much  care,  and  do  not  deem  it  necessary  to 
set  it  out,  or  discuss  it  in  detail,  because  we  are  satisfied  that 
the  proof  is  insufficient  to  support  the  allegations  of  the 
plaintiff's  bill,  or  to  measure  up  to  the  legal  requirements,  in 
cases  of  this  kind. 

There  is  absolutely  no  evidence. of  a  secret  trust  in  favor 
of  the  grantor  or  of  any  other  kind  of  trust,  and  nothing 
clandestine  in  the  transaction,  between  the  parties  to  the 
deed.     The  indicia  or  badges  of  fraud  relied  upon  to  defeat 
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the  conveyance  are  satisfactorily  explained  by  the  undisputed 
testimony  of  both  the  grantor  and  grantee. 

The  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
deed  in  question  was  made  without  consideration  or  if  made 
upon  a  good  consideration,  that  it  was  executed  by  the  grantor 
with  a  fraudulent  intent  and  that  this  intent  was  known  to 
the  grantee.  The  law  presumes  it  to  be  bona  fide  until  the 
contrary  is  shown  and  the  deed  itself  is  prima  facie  evidence 
of  what  the  consideration  was  upon  which  it  was  executed. 
Tjie  fraudulent  purpose  alone  of  the  grantor  would  not  vitiate 
or  affect  a  sale,  unless  the  vendee  had  knowledge  of  and  par- 
ticipated in  tlie  fraudulent  intent.  Coohe  v.  Cooke ,  43  Md. 
533 ;  Fuller  v.  Brewster,  53  Md.  359 ;  Totten  v.  Brady,  54 
Md.  170 ;  Thompson  v.  Williams,  100  Md.  199. 

In  the  recent  case  of  Biggin  v.  Bobinson,  117  Md.  85,  it 
is  distinctly  said,  while  a  Court  of  Equity  will  at  all  times 
lend  its  aid  to  defeat  a  fraudulent  transaction,  fraud  like 
any  other  fact  must  be  established  by  satisfactory  proof  a;^d 
it  will  not  be  presumed. 

There  are  some  suspicious  acts  and  circumstances  connected 
with  and  surrounding  the  transfer,  which  if  unexplained 
might  indicate  bad  faith  upon  the  part  of  the  grantor  in  the 
deed,  but  in  view  of  the  explanations  set  out  in  his  testimony 
and  upon  the  whole  evidence  we  are  unable  to  hold,  that  they 
are  sufficient  indicia  of  fraud  or  m/ila  fides  to  strike  down  or 
defeat  the  conveyance  in  this  case. 

There  is  no  evidence  to  impeach  the  good  faith  of  the 
grantee  in  the  entire  transaction,  or  to  show  that  he  had 
knowledge  of  and  participated  in  the  fraudulent  purpose  or 
intent  of  the  grantor  to  hinder  or  delay  his  creditors  in  the 
collection  of  their  just  claims,  even  if  it  had  been  shown,  that 
such  fraudulent  purpose  existed  on  the  part  of  the  grantor. 

The  undisputed  evidence  shows,  that  the  grantee,  Windom, 
had  no  notice  or  knowledge  whatever  of  the  existence  of  the 
plaintiff's  claim  prior  to  the  purchase  of  the  property  by  him. 
The  proof  also  shows  that  the  deed  was  made  upon  a  sufficient 
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and  valid  consideration  and  that  the  grantee  has  expended 
large  amounts  of  money  in  the  way  of  repairs  and  improve- 
ments on  the  property  since  its  purchase. 

The  facts  and  circumstances  surrounding  the  transfer  of 
the  property,  do  not  in  our  opinion,  lead  to  the  inference  that 
the  transaction  was  fraudulent,  or  made  with  the  intent  to 
delay  and  defeat  the  plaintiff  or  the  creditors  of  Tyner  in 
the  collection  of  their  debts*. 

We  think,  after  a  careful  examination  of  the  whole  record 
that  the  plaintiff  has  failed  to  establish  the  material  allega- 
tions of  the  bill,  and  to  show  that  the  deed  was  made  and 
accepted  with  a  design  and  purpose  to  hinder,  delay  and  de- 
fraud her  and  to  prevent  her  from  collecting  the  debt,  allied 
to  be  due  on  the  judgment. 

The  uncontradicted  testimony  of  the  grantor  and  grantee, 
supported  by  the  evidence  of  the  other  witnesses  in  the  case, 
negatives  any  fraud  on  the  part  of  the  appellants,  in  the 
transfer  of  the  property,  and  suflSciently  establishes  the  good 
faith  of  the  parties,  to  sustain  the  deed,  as  a  valid  and  bona 
fide  conveyance  of  real  estate. 

For  the  reasons  stated,  the  decree  of  the  Circuit  Court  of 
Montgomery  County  will  be  reversed  and  the  plaintiff's  bill 
will  be  dismissed. 

Decree  reversed,  bill  dismissed  with  costs 
to  the  appellants. 
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CORA  J.  GAVER,  Guardian  of  Grace  M.  Main,  et  al.. 

vs.   GRACE  E.  GAVER,  HARMON  L.  GAVER 

AND  GEORGE  W.  GAVER,  Administrators 

OF  Joseph  W.  Gaver,  Deceased^  et  al. 

Mistake :  reformation  of  contracts;  jurisdiction  of  equity;  mis- 
take must  have  been  mutual. 

Where  the  proof  can  leave  no  doubt  in  the  mind  of  the  Court 
that  a  mistake  has  intervened  and  that  the  instrument  sought 
to  be  rectified  is  variant  from  the  actual  contract  intended  by 
the  parties,  equity  may  amend  the  instrument  so  as  to  make 
it  conform  to  the  parties'  real  intent.  p.  639 

Cut  it  is  not  suflScient  to  show  the  intention  of  only  one  of  the 
parties  to  the  contract;  proof  must  establish  incontrovertibly 
that  the  error  or  mistake  was  common  to  both  parties,     p.  639 

A  guardian  had  loaned  the  ward's  money  to  J.  W.  G.,  and 
had  taken  as  security  his  bond  running  to  the  State  with 
other  sureties;  in  the  bond  J.  W.  G.  was  inaccurately  de- 
scribed as  the  custodian  of  the  money,  and  the  bond  was  on 
the  condition  that  J.  W.  G.,  custodian  and  holder  of  the 
funds,  should  faithfully  account  to  the  Orphans'  Court,  etc; 
the  bond  was  afterwards  declared  void  as  not  being  required 
by  law,  and  which  should  have  been  made  to  the  State,  and 
because  of  its  not  having  been  accepted.  Upon  a  bill  filed 
by  the  guardian  to  have  the  instrument  reformed,  so  as  to 
make  it  run  to  the  guardian,  it  was  held,  that  the  burden  of 
proof  was  upon  the  guardian  by  incontrovertible  evidence 
to  show  that  it  had  been  the  intention  of  the  obligors  that  the 
bond  was  to  have  been  made  payable  to  the  guardian,  and, 
failing  in  such  proof,  it  was  held,  that  equity  could  not  re- 
form the  instrument.  p.  644 

Filed  Fehruary  13th,  1913. 
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Appeal  from  the  Circuit  Court  for  Frederick  County,  in 
Equity  (Ubner,  C.  J.,  Peter  and  Motteb,  JJ.). 

The  facts  are  stated  in  the  opinion  of  the  Court 

.  The   cause   was   argued   before   Boyd,    C.    J.,   Briscoe, 
Pearce,  Burke,  Thomas,  Pattison  and  Stockbridge,  JJ. 

Leo  Weinberg  (with  whom  was  Frank  L.  Stoner,  on  the 
brief),  for  the  appellant 

Olenn  H.  Worthington  (with  whom  was  Reno  8.  Hcurp, 
on  the  brief),  for  the  appellees. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 
The  bill  in  this  case  was  filed  by  the  appellant  to  reform 
a  bond  executed  by  one  Joseph  W.  Gaver  as  principal  and 
the  appellees,  Harmon  L.  Gaver  and  Frederick  W.  Oben- 
darfer  as  sureties.  The  bond  which  is  sought  to  be  reformed 
is  as  follows: 

*'Know  All  Men  By  These  Presents,  That  we,  Jo- 
seph W.  Gaver,  Harmon  L.  Gaver  and  Frederick  W. 
Obenderfer,  of  Frederick  County,  are  held  and  firmly 
bound  imto  the  State  of  Maryland  in  the  sum  of  Five 
Thousand  ($5,000.00)  dollars,  current  money,  to  be 
paid  to  the  State  aforesaid  or  its  certain  attorney,  to 
which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

"Sealed  with  our  seals,  and  dated  this  23rd  day  of 
March,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  five. 

"The  condition  of  the  above  obligation  is  such,  that 
if  the  above  bounden  Joseph  W.  Gaver,  as  custodian 
and  holder  of  the  sum  of  twenty-five  hundred  dollars 
for  Cora  J.  Gaver,  guardian  to  Grace  M.  Main,  Oscar 
C.  Main,  Nannie  X.  Main,  Roy  E.  G.  Main  and  Mel- 
vin  J.  Main,  heirs  and  representatives  of  Jonathan 
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C.  Main,  late  of  Frederick  County,  deceased,  shall 
faithfully  account  with  the  Orphans'  Court  of  Fred- 
erick County,  Maryland,  as  directed  by  law,  for  the 
management  of  the  property  and  estate  of  the  infants 
under  her  care,  and  also  shall  deliver  up  said  property, 
agreeably  to  the  order  of  the  said  Court,  or  the  direc- 
tions of  law,  and  shall  in  all  respects  perform  the  duty 
of  custodian  and  holder  of  the  fimds  of  said  guardian 
to  the  said  Grace  M.  Main,  Oscar  C.  Main,  Nannie 
"N.  Main,  Roy  E.  G.  Main,  and  Melvin  J.  Main,  in- 
fants as  aforesaid,  according  to  law)  then  the  above  ob- 
ligation shall  cease — it  shall  otherwise  remain  in  full 
force  and  virtue. 

Joseph  W.  Gaver.  (Seal) 

Harm  AN  L.  Gaver.  (Seal) 

Frederick  W.  Obendbrfee      (Seal) 
"Signed,  sealed  and  delivered  in  the  presence  of 

C.  H.  Eckstein," 

The  prayer  of  the  bill  asks  that  the  bond  l)e  refonued  bv 
the  insertion  of  the  words  ''Cora  J.  Gaver,  Guardian T 
instead  of  "The  State  of  Maryland"  after  the  words  "bound 
unto,"  and  the  words  ''the  said  Cora  J.  Gaver,  guardian' 
instead  of  the  words  "the  State  aforesaid,  or  its  certain 
attorney/'  after  the  words  ''to  be  paid  to,"  so  that  the  bond 
shall  read  as  if  originally  written : 

''Know  All  Men  By  These  Presents,  that  we,  Joseph  W. 
Gaver,  Harmon  L.  Gaver  and  Frederick  W.  Obenderfer,  of 
Frederick  county,  ^Maryland,  are  held  and  firmly  bound  unto 
(^ora  J.  Gaver,  Ouardinn,  in  the  sum  of  five  thousand  dol- 
lars ($5,000.00),  current  money,  to  be  paid  to  the  said 
Cora  J,  Gaver,  Guardian/'  etc. 

This  bond  was  before  this  Court  in  the  case  of  State  v. 
Gaver,  115  Md.  250,  in  which  case  the  said  Harmon  L. 
Gaver  and  Frederick  W.  Obenderfer,  appellee,  were  s!io*l 
upon  said  bond,  Cora  J.  Gaver  being  the  equitable  plaintiff. 
In  that  case  this  Court  affirmed  the  ruling  of  the  lower 
Court  in  sustaining  the  demurrer  to  the  declaration. 
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This  Court  in  speaking  of  the  bond  said:  "It  was  not 
given  for  the  protection  of  the  State  or  in  accordance  with 
any  law  requiring  it  to  be  executed  for  the  benefit  of  the 
equitable  plaintiff.  No  one  was  authorized  to  receive  and 
accept  it  on  behalf  of  the  State,  the  obligee,  and  as  it  could 
not  become  operative  without  delivery  and  acceptance,  it  is 
not  the  bond  of  the  appellees  to  the  Stata" 

In  the  case  of  Staie  v.  Oaver,  supra,  the  equitable  plain- 
tiff in  her  declaration  alleged  that  she  was  appointed  guard- 
ian for  the  infants  named  in  the  aforegoing  bond  on  Jan- 
uary 21,  1903,  and  that  she  on  the  23rd  day  of  March  trans- 
ferred to  Joseph  W.  Gaver,  in  his  lifetime,  as  custodian  and 
holder  for  her,  the  sum  of  twenty-five  himdred  dollars,  and 
thereupon  on  the  same  day,  to  wit:  On  March  23rd,  1905, 
the  said  Joseph  W.  Gaver,  as  principal,  and  Harmon  L. 
Gaver  and  Frederick  W.  Obenderfer,  as  sureties,  executed 
under  their  hands  and  seals  a  certain  bond  or  writing  obli- 
gatory," which  was  fully  set  out  in  the  declaration  and  is 
the  bond  that  appears  herein. 

This  Court  in  further  discussing  that  case,  said:  "It 
appears,  however,  from  the  allegations  of  the  narr.  and  from 
the  terms  of  the  bond  that  Joseph  W.  Gaver  received  from 
the  equitable  plaintiff  the  sum  of  twenty-five  himdred  dollars 
which  belonged  to  her  as  guardian  of  Grace  L.  Main  and 
others,  and  that  the  bond  was  given  to  secure  the  payment 
of  said  sum  to  the  guardian.  Under  such  circumstances  the 
bond  should  have  been  made  payable  to  the  guardian,  and 
was  no  doubt  intended  to  be  so  made,  as  it  was  evidently 
given  to  secure  to  her  a  sum  for  which  she  was  bound  to 
account.  If  it  was  the  intention  of  the  obligors  and  the 
guardian  to  have  the  bond  made  payable  to  her  and  throujsjh 
the  mistake  of  the  draughtsman  it  was  given  to  the  State  as 
obligee,  and  it  was  delivered  to  the  guardian  or  to  some  one 
for  her  and  she  accepted  it,  believing  that  it  was  payable  to 
her,  there  is  no  reason  why,  upon  a  proper  bill  filed,  a 
Court  of  Equity  could  not  correct  the  mistake,  reform  the 
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bond  so  as  to  make  it  conform  to  the  intention  of  the  parties 
and  enforce  it  against  the  obligors.'' 

It  was  after  this  decision  had  been  handed  down  that  the 
plaintiff  filed  her  bill  in  this  case  asking  for  a  reformation 
of  the  bond. 

In  her  bill  the  plaintiff  allies,  among  other  things,  that 
when  the  bond  was  presented  to  her  she  was  told  by  Joseph 
W.  Gaver,  who  was  then  and  had  been  for  sometime  her 
attorney,  that  it  was  payable  to  her  and  that  the  sureties 
thereon  "were  men  of  sufficient  property  and  estate  to  meet 
the  obligations  of  said  bond  in  the  event  of  any  default  in 
the  payment  of  the  sum  of  money  to  be  secured  thereby," 
and  that,  reposing  faith  in  such  representations  of  the  said 
Joseph  W.  Gaver,  she  then  and  there  parted  with  and  trans- 
ferred said  sum  of  twenty-five  himdred  dollars  ($2,500.00) 
to  the  said  Joseph  W.  Gaver"  without  reading  the  bond. 
The  bill  further  alleges  that  the  said  Joseph  W.  Gaver  was 
authorized  to,  and  did  act  for  the  appellees  in  all  matters 
touching  said  l»ond  and  that  it  was  the  intention  of  herself 
and  defendants  that  the  said  bond  should  be  made  payable 
to  her,  and  though  the  mistake  design  of  the  said  Joseph  W. 
Gaver  the  said  bond  was  made  payable  to  the  State  of 
Maryland  instead  of  to  her  as  guardian.  She  further  alleges, 
however,  that  she  never  saw  or  conversed  with  either  of  the 
appellees  relative  to  the  subject-matter  of  the  bond. 

The  defendants  in  their  answer  deny  that  Joseph  W. 
Gaver  acted  for  them  in  relation  to  said  bond,  and  tiiey 
also  deny  that  they  were  in  anywise  responsible  for  the 
representations  made  to  the  plaintiff  by  him,  alleging  that 
they  had  never  authorized  him  to  make  any  representations 
on  their  behalf  respecting  the  bond  or  in  respect  to  any 
other  matter;  and  in  their  answer  they  further  deny  that  the 
plaintiff  delivered  to  him  the  twenty-five  himdred  dollars 
bec-ause  of  such  allied  representations.  They  further  allejje 
in  their  answer  that  the  bond  was  payable  to  the  State  of 
Maryland  as  it  was  intended  by  them,  for  "as  they  under- 
stood, the  bond  was  intended  to  guarantee  the  faithful  per- 
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formance  of  a  duty  undertaken  by  Joseph  W.  Quver,  which 
duty  wae  to  be  supendsed  and  controlled  by  the  Orphans' 
Court,  as  the  conditions  of  the  bond  and  the  representations 
of  Mr.  Qaver  led  them  to  believe,  and  that  under  no  circum- 
stances would  they  have  become  sureties  for  Joseph  W. 
Gaver  upon  a  straight  obligation  to  pay  twenty-five  hundred 
or  five  thousand  dollars  to  Mrs.  Cora  J.  Gaver  Main 
(Gaver),  "and,  as  they  all^e,  the  bond  is  the  very  bond 
they  signed  and  they  did  not  intend  it  to  be  payable  to  any 
obligee  other  than  the  State  of  ^laryland,  and  they  certainly 
did  not  intend  it  should  be  payable  to  Mrs.  Cora  J.  Gaver 
Main  (Gaver),  guardian." 

The  principle  upon  which  Courts  of  equity  interpose  to 
afford  relief  in  cases  of  this  character  is  now  well  estab- 
lished in  this  and  other  States.  ''Where  the  proof  is  of 
such  character  as  to  leave  no  doubt  whatever  in  the  mind  of 
the  Court  that  mistake  has  intervened  and  the  instrument 
sought  to  be  rectified  is  variant  from  the  actual  contract  of 
the  parties,  there  can  be  no  doubt  at  this  day  of  the  com- 
petency of  a  Court  of  equity  to  so  amend  the  instrument  as 
to  make  it  conform  to  the  real  intention  of  the  parties,  T*ui 
in  such  cases  it  is  not  enough  to  show  the  intention  of  one 
of  the  parties  to  the  instrument  only ;  the  proof  must  estalv 
Hsh  incontrovertibly  that  the  error  or  mistake  was  common 
to  both  parties.  In  other  words,  it  must  be  conclusively 
established  that  both  parties  understood  the  contract  as  it  is 
alleged  it  ought  to  have  ])een  expressed."  SWes  v.  Willis, 
f)f>  Md.  555;  Cohen  v.  Numsen,  104  Md.  679;  Dnlnney  v. 
Rogers,  50  Md.  524;  Farmville  v.  Butler,  55  Md.  233. 

Applying  these  tests,  the  evidence  in  the  record  before  us 
fails,  in  our  opinion,  to  make  out  a  proper  case  for  the 
reformation  asked  for  by  the  bill. 

The  facts  of  this  case  are  substantially  as  follows:  The 
plaintiff,  as  guardian  for  her  infant  children,  received  on  the 
21st  of  January,  1903,  from  the  proceeds  of  the  sale  of  the 
lands  of  one  Jonathan  C.  Main,  the  grandfather  of  said  in- 
fants, the  sum  of  $1,668.59,  and  on  March  23rd,  1903,  she 
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received  from  the  administrators  of  Jonathan  C.  Main  the 
further  sum  of  $744.85.  The  money  received  by  her  on  the 
21st  of  January  was  upon  that  date  paid  over  unto  Joseph 
W.  Gaver,  who  was  surety  upon  her  guardian  bond,  for  which 
he  gave  to  her  his  promissory  note,  as  of  that  date,  for  said 
amount,  payable  in  six  months  thereafter,  with  interest  at  the 
rate  of  four  per  cent,  per  annum.  The  sum  received  by  her 
on  March  23rd  was  on  that  day  likewise  paid  over  to  the 
said  Joseph  W.  Gaver,  for  which  he  gave  her  his  promissory 
note  as  of  that  date  for  said  amount,  or  at  least  within  a  few 
dollars  of  that  amount,  payable  twdve  months  after  date, 
with  interest  at  the  rate  of  four  per  cent,  per  annum. 

The  record  discloses  by  endoresments  upon  said  notes,  that 
the  interest  thereon  was  paid  to  the  plaintiff  by  said  Gaver 
to  March  23rd,  1905,  at  which  time  the  said  two  notes, 
amounting  in  the  aggregate  to  nearly  $2,500,  were  surren- 
dered by  the  plaintiff  to  Gaver  and  he,  in  turn,  gave  to  her 
his  promissory  note  dated  as  of  March  23rd,  1905,  for  the 
sum  of  $2,500,  payable  in  six  months  thereafter,  with  inter- 
est at  the  rate  of  5i/>%.  Below  the  body  of  the  note  and  over 
the  signature  of  Gaver  is  the  following  memorandum :  "This 
note  is  secured  by  a  bond  for  $5,000,  of  this  date  and  filed 
in  the  office  of  the  Register  of  Wills  for  Frederick  County, 
Md.,  and  is  not  to  be  negotiated  or  hypothecated  by  the 
holder."  Upon  said  last  named  date,  March  23rd,  the  bond 
mentioned  in  these  proceedings  was  executed  and  thereafter 
left  by  Gaver,  but  not  filed,  in  the  office  of  the  Register  of 
Wills  for  Frederick  County,  where  it  remained  imtil  after 
the  death  of  Gaver  in  1909. 

The  interest  was  paid  upon  this  note  until  March  23rd, 
1906,  as  shown  by  endorsement  thereon,  at  or  about  which 
time  Grace  M.  Main,  one  of  said  infant  children,  reached  the 
age  of  eighteen  years,  and  to  her  was  paid  by  Joseph  W. 
Gaver  the  sum  of  $482.68,  being  the  amount  to  which  she 
was  entitled  out  of  the  fund  In  the  hands  of  her  mother  as 
guardian.  Upon  and  after  this  payment  by  Gaver  to  Grace, 
the  note  for  $2,500  was  surrendered  to  him  by  the  plaintiff 
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and  a  new  note  was  given  to  her  by  him,  dated  as  of  the  I7th 
of  April,  1906,  for  the  sum  of  $1,930.76,  payable  in  six 
months  thereafter^  with  interest  at  the  rate  of  51A%  per 
annum.  This  note  also  contained  a  memorandum  to  the  effect 
that  it  was  secured  by  a  bond  for  five  thousand  dollars  dated 
as  of  March  23rd,  1905,  filed  in  the  office  of  the  Register  of 
Wills,  etc.  The  interest  upon  this  note  seems  to  have  been 
regularly  paid  by  Joseph  W.  Gaver  to  October  I7th,  1908, 
some  months  before  his  death. 

This  note  for  $1,930.76,  although  in  the  possession  of  the 
plaintiff  at  the  time  of  the  death  of  Gaver,  was  never  filed 
against  his  estate,  either  in  the  Orphans'  Court  or  in  the 
equity  proceedings  instituted  for  the  sale  of  his  lands,  nor 
was  its  existence  disclosed  until  it  was  asked  for  by  the  coun- 
sel for  the  appellees  and  produced  by  the  plaintiff  while  she 
was  upon  the  witness  stand  in  the  progress  of  these  proceed- 
ings, but  the  plaintiff  filed  in  said  equity  proceedings  an 
open  account,  evidently  based  upon  said  note,  against  Joseph 
W.  Gaver  for  an  amoimt  said  to  be  due  by  him  to  her  as 
guardian,  with  interest  at  the  rate  of  5^/2%  from  October 
17th,  1908,  the  date  to  which  interest  was  paid  on  said  note, 
but  no  reference  whatever  was  made  to  the  note.  The  said 
sum  with  interest  computed  to  March  8th,  1910,  amounted  to 
$2,078.26.  Upon  this  account  filed  there  was  paid  to  the 
plaintiff  the  sum  of  $266.07. 

It  is  only  to  recover  from  the  appellees  upon  the  bond 
when  reformed,  the  indebtedness  owing  from  Joseph  W. 
Gaver  to  the  appellant,  that  the  attempt  is  here  made  to 
reform  the  bond,  for  in  no  other  sense  was  Joseph  W. 
Gaver,  at  the  time  of  his  death,  the  holder  or  custodian  of 
any  part  of  the  funds  that  were  paid  to  the  appellant  as 
guardian  of  said  infants.  Therefore,  we  should  consider 
the  question  here  to  be  determined  in  the  light  of  such 
purpose  or  object. 

It  is  disclosed  by  the  facts  stated  that  two  years  prior 
to  the  execution  of  the  bond  in  this  case  the  entire  fund  in 
the  hands  of  the  plaintiff  as  cruardian  had  been  paid  over 
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to  Joseph  W.  Gtiver,  and  that  from  such  time  the  relation 
of  debtor  and  creditor  existed  between  them.  As  disclosel 
by  the  evidence,  the  plaintiff  became  concerned  and  uneasy 
as  to  the  safety  of  the  investment  in  the  unsecured  notes  of 
Gaver  and  demanded  of  him  that  he  should  further  secure 
the  indebtedness.  It  was  in  response  to  this  demand  that 
the  bond  was  executed,  and  there  can  be  no  doubt  that  in 
the  mind  of  the  plaintiff  such  was  the  purpose  of  the  bond. 
But  was  it  so  understood  by  the  appellees?  There  is  no 
evidence  tending  to  show  that  the  defendants  had  any  knowl- 
edge whatever  of  the  existence  of  the  indebtedness  from 
Quver  to  the  plaintiff  as  guardian,  nor  is  there  anything 
in  the  bond  to  indicate  that  at  such  time  he  was  the  debtor 
of  the  plaintiff  in  tlie  sense  that  he  had  borrowed  from  her 
the  entire  fund  and  as  evidence  of  said  indebtedness  had 
given  to  her  his  promissory  notes  therefor.  He  is  described 
in  the  bond  merely  as  the  holder  and  custodian  of  the  fund, 
and  it  was  in  this  capacity  that  he  was  known  to  the  appel- 
lees, and  as  they  contend,  supported  by  their  testimony, 
they  understood  the  effect  of  their  suretyship  to  be  that  th^ 
were  merely  guaranteeing  his  fidelity  in  the  administration 
of  the  fund  so  held  by  him  as  custodian,  and  thus  they 
regarded  him  as  under  the  suppervision  and  direction  of 
the  Orphans'  Court,  for  which  reason  they  concluded  the 
bond  was  properly  made  payable  to  the  State  of  Maryland. 
The  fact  that  G^aver  was  a  debtor  to  the  plaintiff  as  guard- 
ian to  the  extent  of  the  entire  amount  of  funds  in  her  hands 
as  guardiaan  not  being  known  to  the  appellees,  it  was  not 
considered  by  them  in  the  execution  of  the  bond,  and  it  can- 
not be  said  that  their  purpose  in  signing  the  bond  was  to 
further  secure  the  payment  of  the  indebtedness  of  Gtaver 
imknown  to  them  at  the  time.  Both  in  their  sworn  answer 
and  in  their  testimony  they  say  that  under  no  circumstances 
would  they  have  become  surety  for  Joseph  W.  Gaver  upon  a 
straight  obligation  to  pay  twenty-five  hundred  or  five  thou- 
sand dollars  to  Mrs.  Cora  J.  Gkver,  and  that  they  did  not 
intend  it  to  be  payable  to  any  obligee  other  than  the  State 
of  Maryland. 
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Their  unwillingness  to  sign  a  bond  making  themselyes 
liable  for  a  long  standing  debt  of  their  principal,  incurred 
for  money  borrowed  and  used  by  him,  although  willing  and 
ready  to  become  sureties  for  his  fidelity  in  the  administra- 
tion of  the  fund  in  his  hands  as  custodian  and  holder,  sub- 
ject, as  they  understood  it,  to  the  supervision  and  direction 
of  the  Orphans^  Court,  is  based  upon  a  reasonable  distinc- 
tion as  to  the  amount  of  risk  assumed.  For  as  was  said  by 
the  Court  below  in  its  opinion:  "There  is  a  manifest  and 
material  difference  between  the  suretyship  for  the  payment 
of  a  debt  and  one  for  the  faithful  administration  of  a  fund 
in  band.  The  former  liability  is  concerned  with  the  finan- 
cial responsibility  of  the  principal,  while  the  latter  looks 
simply  to  his  honesty." 

The  effect  intended  to  be  given  to  the  bond  by  the  appel- 
lees was  one  not  recognized  by  law,  but  this  fact  cannot  have 
the  effect  of  varying  the  intention  of  the  appellees  as  to  the 
purpose  of  the  bond,  and  it  can  in  no  wise  support  the  con- 
tention of  the  plaintiff  that  the  effect  intended  to  be  given 
to  the  bond  by  the  appellees  was  that  contended  for  by  her. 
Gaver,  as  admitted  by  the  palintiff,  was  her  attorney,  but 
there  is  no  proof  that  he  was  authorized  to  act  for  the 
appellees  in  any  agreement  or  contract  to  be  made  with 
her.  The  extent  of  their  liability  is  to  be  found  only  in 
the  provision  of  the  bond  executed  by  them.  The  purpose 
and  effect  of  the  bond  as  intended  by  the  plaintiff  was,  no 
doubt,  to  secure  the  payment  of  the  indebtedness  owing  by 
Gaver  to  her,  but  there  is  no  evidence  to  support  the  con- 
tention that  the  appellees  intended  that  such  was  to  be  the 
purpose  and  effect  of  the  bond. 

But  the  plaintiff  relies  upon  what  was  said  by  this  Court 
in  the  former  case  of  State  v.  Gaver,  Supra,  as  to  the  refor- 
mation of  the  b6nd,  which  we  have  above  quoted,  it  being 
the  contention  of  the  plaintiff  that  by  the  language 
there  used  the  Court  held  that  the  existence  of  a  mutual 
mistake  was  apparent  upon  the  face  of  the  bond.  The  sug- 
gestion or  expression  of  the  Court  in  the  former  case  referred 
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to  was  in  large  part  based  upon  the  allegations  of  the  narr,, 
which  materially  differ  from  the  facts  of  the  case  as  dis- 
closed by  these  proceedings,  and  the  Court,  speaking  through 
Judge  Thomas^  was  careful  to  say :  *'If  it  was  the  intention 
of  the  obligors  and  the  guardian  to  have  the  bond  made 
payable  to  her,  and  through  the  mistake  of  the  draughtsman 
it  was  given  to  the  State  as  obligee,  there  is  no  reason  why, 
upon  a  proper  bill  filed,  a  Court  of  Equity  could  not  correct 
the  mistake,  reform  the  bond  so  as  to  make  it  conform  to 
the  intention  of  the  parties,  and  enforce  it  against  the 
obligors."  As  the  facts,  however,  are  developed  in  this  case 
it  is  not  shown  that  it  was  the  intention  of  the  obligors  4hat 
the  bond  should  be  made  payable  to  her,  and  the  burden 
of  proving  this  fact  by  incontrovertible  evidence  was  upon 
the  plaintiff,  and  in  this  she  has  utterly  failed. 

This  is,  indeed,  a  very  imfortunate  case  in  as  much  as 
it  appears  the  money  of  the  infants  will  be  lost  to  them, 
but  we  cannot  relieve  them  of  their  loss,  resulting  from 
the  misplaced  confidence  of  their  mother,  by  placing  upon 
the  appellees  a  burden  differing  from  that  which  they  had 
agreed  to  assume  and  one  which  they  are  not  l^ally  required 
to  assume. 

We  deem  it  unnecessary  to  pass  upon  the  numerous  excep- 
tions to  the  testimony  filed  by  the  respective  parties,  in  a«^ 
much  as  our  decision  would  not  be  affected  by  the  elimina- 
tion of  any  testimony  which,  in  our  opinion,  can  be  regarded 
as  objectionable. 

From  what  we  have  said,  we  will  affirm  the  decree  of  the 
Court  below. 

Decree  affirmed,  vjith  costs  to  the  appellees. 
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GEORGE  C.  BRADLEY  et  al..  Caveators, 

vs. 

JANE  B.  BRADLEY. 

Probate  of  Wills :  exclusive  jurisdiction  of  Orphans'  Court;  tes- 
tamentary papers  only;  decision  conclusive  until  reversed; 
— in  rem;  as  to  character  of  papers,  etc.    Contracts  in 
consideration  of  marriage:  agree- 
ment as  to  udlL 

The  jurisdiction  conferred  by  section  338  of  Article  93  of  the 
Code  (1912)  upon  the  Orphans'  Court  is  exclusive,  but  in  its 
exercise  such  courts  are  limited  to  the  probate  of  wills,  testa- 
ments and  codicils,  and  they  are  not  authorized  by  it  to  take 
the  probate  of  any  paper  writing  not  of  such  a  character. 

p.  652 

A  petition  to  probate  a  will  is  in  rem;  and  not  only  involves 
the  testamentary  capacity  of  the  testator,  his  residence  within 
the,  jurisdiction  and  the  sufficiency  of  the  execution  of  the 
will,  but  also  involves  the  fact  that  the  instrument  probated 
is  testamentary  in  character.  p.  652 

Like  any  other  judgment  of  a  competent  jurisdiction,  the  pro- 
bate of  a  will  is  conclusive  until  revoked  or  set  aside  accord- 
ing to  law.  p.  653 

A  paper  writing  having  the  form  and  verbiage  of  a  will  and 
codicil,  and  executed  as  such,  was  presented  to  the  Court  for 
probate  by  Jane  B.  Bradley,  wife  of  the  deceased;  in  pre- 
senting the  paper  she  stated  imder  oath  that  she  did  not 
"know  of  any  will  or  codicil  of  Henry  Bradley  other  than 
the  above  instrument  of  writing,"  and  after  taking  the  affi- 
davits of  witnesses  thereto  made  in  the  usual  form,  the  Court 
passed  its  order  admitting  it  to  probate  as  the  true  and  gen- 
uine last  will  and  testament  and  codicil  of  Henry  Bradley, 
deceased.  This  was  the  judicial  determination  of  a  Court 
made  in  the  exercise  of  the  exclusive  jurisdiction  conferred 
upon  it  by  statute,  and  was  held  to  be  conclusive  until  re- 
versed or  set  aside.  p.  654 
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Where  by  a  valid  contract,  in  consideration  of  marriage,  a  man 
had  agreed  to  make  by  will  a  certain  provision  for  his  wife, 
on  his  death,  the  widow  has  the  right  to  have  the  contract 
established  and  enforced  by  a  Court  of  Equity;  and  the -right 
is  not  defeated  by  caveat  proceedings  which  determine  that 
the  testamentary  paper  left  by  him  was  not  a  valid  or  eflFective 
will.  p.  654 

Decided  February  13th,  1912. 

Appeal  from  the  Orphans'  Court  of  Montgomery  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  appeal  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Pearce^  Burke,  Thomas,  Pattison,  Ubner  and  Stock- 
bridge,  J  J. 

D.  W.  Baker  (with  whom  were  Frank  J.  Hogan  and  W. 
Outerbridge  Spates,  on  the  brief),  for  the  appellant. 

Charles  W.  Prettyman  (with  whom  were  Talboti  &  Pretty- 
man,  Bouic  &  Bouic,  and  William  L.  Marbury,  on  the  brief), 
for  the  appellee. 

Pattison^  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  from  an  order  or  decree  of 
the  Orphans'  Court  of  Montgomery  Coimty  overruling  the 
ijiotion  of  the  appellants  asking  that  issues  be  framed  and 
^ent  to  the  Circuit  CouH  for  said  county  for  trial,  and  dis- 
missing their  caveat.  The  facts  of  the  case  are  substantially 
as  follows: 

On  the  7th  day  of  February,  1911,  upon  the  application 
of  Jane  B.  Bradley,  the  alleged  vrill  and  codicil  of  her  de- 
ceased husband,  Henry  Bradley,  was  admitted  to  probate 
and  letters  testamentary  thereon  were  issued  to  her.  She 
qualified  as  such  executrix  and  took  possession  of  his  real 


Digitized  by 


Google 


BRADLEY  vs.  BRADLEY.  647 

2j;j  1  Opinion  of  the  Court. 

and  personal  estate,  amounting  in  value  to  about  one  hun- 
dred thousand  dollars,  all  of  which  passed  to  her  under  the 
terms  of  the  alleged  will. 

On  May  9th,  1911,  the  appellants,  a  brother,  sister,  and 
two  nephews,  sons  of  a  deceased  sister  Henry  Bradley,  de- 
ceased, heirs  and  next  of  kin  of  Henry  Bradley,  deceased, 
fled  a  caveat  to  the  said  alleged  will  and  codicil,  alleging, 
among  other  things,  first,  a  want  of  testamentary  capacity 
in  the  said  Henry  Bradley  at  the  time  of  the  execution  of 
the  alleged  will  and  codicil,  and,  second,  that  the  said  allied 
will  and  codicil  were  procured  by  undue  influence  and  coer- 
cion practiced  and  exercised  upon  him  by  the  said  Jane  B. 
Bradley;  and  in  their  petition  they  prayed  that  issues  be 
framed  and  sent  to  a  court  of  law  for  trial. 

On  the  14th  day  of  June  thereafter  Jane  B.  Bradley  filed 
a  plea  to  the  caveat,  alleging  therein  that  the  Orphans'  Court 
was  without  jurisdiction  to  decide  the  questions  raised  by 
the  caveat,  and  that  she  has  filed  her  bill  in  the  Equity  Court 
for  Montgomery  County,  asking  it  to  take  jurisdiction  of 
such  questions  and  to  enjoin  the  Orphans'  Court  in  the  fur- 
ther prosecution  of  the  caveat,  and  in  her  plea  asked  the 
Orphans'  Court  to  defer  action  upon  the  caveat  until  the 
Equity  Court  had  acted  upon  her  bill.  This  request  of  the 
caveatee  was  granted  by  an  order  of  Court  passed  on  July 
25th  following,  deferring  further  action  upon  the  caveat. 

Jane  B.  Bradley,  in  her  bill  filed  in  the  Equity  Court  for 
Montgomery  County,  to  which  we  have  referred,  alleged, 
among  other  things,  in*  support  of  her  allegation  that  the 
Orphans'  Court  was  without  jurisdiction  to  hear  and  deter- 
mine the  questions  involved  in  the  caveat ;  that  she  in  1904, 
upon  the  oft  repeated  and  urgent  solicitation  of  Henry  Brad- 
ley, consented  to  marry  him ;  the  day,  however,  at  such  time 
was  not  fixed.  That  he,  in  advance  of  any  definite  agree- 
ment as  to  when  the  marriage  should  take  place,  and  in  fur- 
therance of  his  desire  to  marry  her,  executed  what  is  termed 
in  the  bill  an  antenuptial  agreement,  by  which  he  agreed  and 
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promised,  in  the  event  of  such  marriage,  that  she  should 
have  in  lieu  of  other  interests  in  his  property  as  a  result  of 
such  marriage,  the  simi  of  thirty  thousand  dollars  and  a 
house  and  lot  in  Rockville,  Md.  On  the  14th  day  of  Septem- 
ber, 1904,  Bradley,  with  a  marriage  license  "which  he  had 
caused  to  be  issued  without  her  knowledge  but  in  anticipation 
of  her  consent,"  went  to  her  home  and  exhibited  to  her  the 
antenuptial  agreement  as  well  as  a  paper  purporting  to  be 
his  last^will  and  testament,  the  one  involved  in  these  pro- 
ceedings, by  which  he  devised  and  bequeathed  unto  her  all 
his  property  and  estate,  conditional,  however,  upon  their 
marriage.  Moved  by  these  inducements,  she  agreed  fb  marry 
him  then  and  there.  This  she  did,  and  they  continued  to 
live  together  as  man  and  wife  until  his  death,  in  January, 
1911.  Both  the  agreement  and  will,  pursuant  to  their  agree- 
ment, were  delivered  to  her  prior  to  the  marriage.  The 
agreement  was  afterwards  recorded.  And  subsequently,  on 
the  15th  day  of  December,  1910,  he  executed  a  codicil  to  said 
will,  which  stated  that  the  marriage  had  taken  place,  and  it 
in  effect  ratified  and  confirmed  the  antenuptial  contract  and 
\\  ill  previously  executed  and  delivered  to  her. 

In  her  bill  she  avers  that  these  negotiations  or  transac- 
tions between  them  constituted  a  binding  contract  and  agree- 
ment by  which  she,  on  her  part,  was  to  marry  him,  and  he, 
in  the  event  of  their  marriage,  was  to  deliver  to  her  tlie 
antenuptial  settlement  and  will,  the  latter  to  remain  unre- 
voked and  in  full  force  and  effect;  and  that  the  contract  on 
her  part  was  performed  by  lier  marriage  to  him,  and  that 
the  contract  on  his  part  was  performed  by  the  delivery  and 
recording  of  the  antenuptial  agreeiuent  and  by  the  execution 
and  delivery  of  the  said  last  wll  and  testament  to  her,  and  by 
the  deatli  of  the  deceased  leaving  his  last  will  and  testament 
unrevoked. 

Following  these  allegations,  the  bill  then  charged  that  the 
institution  of  the  proceedings  in  the  Orphans'  Court  were 
an  attempt  to  commit  a  fraud  upon  her,  because  the  property 
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devised  and  bequeathed  to  her  was  not  a  gift  of  the  deceased 
by  the  will,  but  was  the  performance  by  him  of  a  solemn  and 
binding  contract  and  agreement  made  and  entered  into  with 
her  in  consideration  of  her  marriage  to  him,  which  contract 
and  agreement  she  on  her  part  had  fully  performed;  and 
then  charged  that  the  Orphans'  Court  was  without  jurisdic- 
tion to  determine  the  rights  of  the  parties  under  said  con- 
tract, and  that  she  would  not  be  able  to  assert  her  rights 
thereunder  in  said  Court,  and  that  it  would  be  a  fraud  upon 
her  to  allow  the  proceedings  under  the  caveat  to  continue,  as 
she  would  thereby  be  deprived  of  the  means  of  defending 
her  rights  and  be  subjected  to  irreparable  loss,  etc. 

To  this  bill  the  caveators,  defendants  thereto,  demurred, 
and  the  Court  sustained  their  demurrer  and  dismissed  the 
bill.  Upon  appeal  to  this  Court  the  order  sustaining  the 
demurrer  and  dismissing  the  bill  was  affirmed. 

The  Court  in  that  case  said,  speaking  through  Judge 
Thomas  : 

"We  think  it  clear  that  the  jurisdiction  to  take  probate  of 
wills  conferred  by  the  provisions  of  the  Code  upon  Orphans' 
Courts  of  this  State  is  an  exclusive  jurisdiction,  and  a  Court 
of  Equity  has  no  power  to  determine  whether  a  will  shall  be 
admitted  to  probate  or  to  revoke  an  order  of  the  Orphans' 
<  ourt  admitting  a  will  to  probate. 

'*Tn  this  case  the  will  in  question  was  admitted  to  probate 
and  letters  testamentary  were  granted  by  the  Orphans'  Court 
before  the  caveat  was  filed,  and  such  action  of  the  Orphans' 
Court  can  not  be  revoked  or  reviewed  by  a  Court  of  Equity. 
McDaniel  v.  McDaniel,  86  Md.  625;  Stanley  v.  Safe  De- 
posit Co.,  87  Md.  450. 

"The  Code  confers  upon  the  Orphans'  Court  ample  author- 
ity to  hear  and  determine  caveats  filed  after  a  will  has  been 
admitted  to  probate,  and  to  revoke  letters  previously  granted, 
and  the  Orphans'  Court  of  Montgomery  County  is  clothed 
by  8tatute  with  full  power  to  determine  the  questions  raised 
by  the  petition  of  the  appellees  and  to  grant  the  relief  prayed 
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by  them.  Even  if  it  be  conceded  that  the  averment  of  the  biU^ 
that  the  appellant  performed  the  contract  relied  on,  is  a  com- 
plete defense  to  the  objection  that  the  deceased  was  not  capa- 
ble of  making  a  will,  and  that  where  that  is  the  only  objection 
tc  a  will  a  Court  of  Equity  should  intervene  in  order  to  give 
effect  to  such  a  defense,  in  the  case  at  bar  there  are  other 
charges  against  the  will  to  which  the  defense  relied  on  is  not 
a  sufficient  answer,  which  a  Court  of  Equity  is  without  juris- 
diction to  decide  for  the  purpose  of  determining  whether 
the  will  in  question  should  be  admitted  to  probate  or  whether 
the  order  of  the  Orphans'  Court  admitting  it  to  probate 
should  be  revoked,  and  which,  if  the  injunction  was  granted, 
would  remain  undisposed  of.  *  *  *  Here,  in  addition  to 
the  allegation  that  the  deceased  was  of  unsound  mind,  th& 
petitioners  rely  upon  the  charge  that  the  alleged  will  was 
produced  by  imdue  influence,  which,  as  we  have  said,  is  not 
sufficiently  met  by  the  defense  upon  which  the  appellant 
relies  as  ground  for  an  injunction." 

The  case  was  decided  in  this  Court  on  February  28th^ 
1912,  and  on  June  24th  thereafter  the  caveatee  answered  the 
caveat  denying  its  allegations,  and  upon  the  same  day  also 
filed  in  the  Orphans'  Court  a  petition  alleging  therein  prac- 
tically the  same  facts  as  are  found  in  the  bill  of  complaint 
which  we  have  hereinbefore  fully  stated,  and  upon  which 
facts  she  charges  that,  "The  paper  writing  which  is  described 
in  these  proceedings  as  the  last  will  and  testament  of  the  said 
Henry  Bradley,  was  in  fact  converted  into  an  inherent,  essen- 
tial and  inseparable  part  of  an  irrevocable  agreement  between 
the  said  Henry  Bradley  and  this  defendant,"  and  that  if  the 
caveators  desired  to  vacate  and  set  aside  said  agreement  for 
any  of  the  causes  named  in  the  caveat,  "the  proper  forum 
*"  *  *  is  not  a  probate  Court,  which  has  no  jurisdiction  with 
reference  to  such  questions  so  far  as  they  afiFect  or  relate  to 
contracts,  but  to  a  Court  of  Equity,  which  alone  has  jurisdic- 
tion in  the  premises." 
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The  petition  then  further  alleges  that  the  paper  writing 
described  as  the  last  will  and  testament  of  the  said  Henry 
Bradley,  deceased  (containing  this  language:  "I  give,  devise 
and  bequeath  all  my  estate  of  every  nature  whatsoever  and 
wheresoever  situate  unto  Jane  B.  Cromwell,  absolutely  and 
in  fee  simple,  conditional,  however,  upon  a  marriage  being 
consummated  between  me  and  the  said  Jane  B.  Cromwell, 
in  which  event  this  will,  so  far  as  it  relates  to  the  provisions 
herein  made  in  favor  of  the  said  Jane  B.  Cromwell  (the 
same  having  been  made  as  an  additional  consideration  of 
her  agreement  to  become  and  becoming  my  wife)  shall  be 
irrevocable"),  "is  irrevocable  and  unchangeable  and  does  not 
possess  that  ambulatory  and  revocable  character  which  is  the 
essential  and  distinguishing  characteristic  of  a  true  last  will 
and  testament,  is  not  a  will  but  a  contract,  and  therefore  does 
not  fall  within  the  purview  of  sections  Nos.  342,  343,  344, 
345,  346,  348,  349  and  355  of  Article  93  of  the  Code  of 
Public  General  Laws,  the  provisions  of  which  relate  solely 
to  valid  and  revocable  wills."  The  petition  then  asks  that 
the  caveat  be  dismissed. 

A  demurrer  filed  to  this  petition  was  overruled,  and  the 
caveators,  by  order  of  Court,  were  required  to  answer  the 
petition,  which  they  did,  admitting  most  of  the  facts  therein 
alleged,  but  denying  the  legal  correctness  of  the  conclusions 
based  upon  those  facts  as  stated  by  the  petitioner.  To  this 
answer  a  replication  was  filed,  and  again  the  caveators  filed 
their  motion  asking  the  Court  to  frame  issues  to  be  sent  to 
the  Circuit  Court  for  trial  on  the  issues  joined  on  the  caveat 
and  answer  thereto. 

At  this  stage  of  the  proceedings  the  caveatee  offered  evi- 
dence in  support  of  the  allegations  of  the  petition,  but  the 
Court  by  its  order  refused  to  admit  this  evidence,  on  the 
ground  of  a  want  of  jurisdiction  to  consider  it,  and  in  the 
same  order  overruled  the  motion  of  the  caveators  that  issues 
he  sent  to  the  Circuit  Court  for  trial,  and  dismissed  the 
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caveat    It  is  from  this  order  dismissing  the  caveat  that  this 
appeal  is  taken. 

The  Orphans'  Court  in  its  order  overruling  the  caveators' 
demurrer  to  the  petition  of  the  caveatee  asking  that  the 
caveat  be  dismissed,  stated  that  "from  an  inspection  of  said 
will  and  other  facts  admitted  by  the  demurrer  that  the  same 
was  made  in  execution  of  a  contract,  and  not  a  will  subject 
to  caveat."  This  was  after  the  will  had  been  admitted  to 
probate  by  the  Court  and  while  the  order  probating  it  was 
still  in  full  force  and  effect- 
Section  338  of  Article  93  of  Bagby's  Code  provides  that: 
*'Tho  Orphans'  Courts,  and  in  their  recess  the  registers  of 
wills,  in  this  State  are  authorized  to  take  the  probate  of  any 
will,  testament  or  codicil."  The  authority  or  jurisdiction 
conferred  by  this  statute  upon  the  Orphans'  Courts  or  the 
rr  gister  of  wills  in  the  recess  of  their  respective  Courts,  is,  as 
we  have  repeatedly  said,  an  exclusive  jurisdiction,  but  in  the 
exercise  of  it  they  are  limited  to  the  probate  of  tcills,  testa- 
ments and  codicils.  They  are  not  authorized  by  it  to  take 
probate  of  any  pa])er  writing  not  of  such  testamentary  char- 
acter. 

What  is  meant  by  the  term  "probate"  and  the  effect  to  be 
iiiven  to  it  is  clearly  defined  and  stated  in  40  Cyc.  page 
1223,  where  it  says  that  the  term  probate  "when  properlv 
defined  and  strictly  used,  relates  to  proving  and  establishing 
i\  will  before  the  officer  or  tribunal  having  jurisdiction  to 
determine  its  validity,  and,  as  then  used,  it  includes  not  only 
the  evidence  presented  to  the  Court,  but  also  the  judicial 
(loterniination  by  the  Court  on  that  evidence  that  the  instru- 
ment is  what  it  purports  to  be.  A  proceeding  to  probate  a 
will  is  one  in.  rem,  calling  for  the  exercise  of  judicial,  rather 
tlian  the  ministerial,  powers  of  that  Court."  "The  probate 
(  r  a  will  not  only  involves  the  testamentary  capacity  of  the 
testator,  his  residence  within  the  jurisdiction  and  the  suffi- 
ciency of  the  execution  of  the  will,  but  also  tlie  fact  that  the 
instrument  probated  is  testamentary  in  character."    40  Cyc. 
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page  1372.  "And  like  any  other  judgment  of  a  competent 
jurisdiction  it  is  conclusive  until  reversed  or  set  aside  accord- 
ijig  to  law."    23  A.  £  E.  Ency.  (N.  Ed.)  page  132." 

The  paper  writings  in  this  case  having  the  form  and  verbi- 
age of  a  will  and  codicil  and  executed  as  such,  were  presented 
*o  the  Court  for  probate  by  Jane  B.  Bradley,  the  widow  of 
the  deceased.  In  presenting  it  she  stated,  imder  oath,  that 
she  did  "not  know  of  any  will  or  codicil  of  Henry  Bradley 
cither  than  the  above  instrument  of  writing,"  and  after  tak- 
iug  the  aflSdavits  of  the  witnesses  thereto  made  in  the  usual 
form,  the  Court  passed  its  order  admitting  it  to  probate  "as 
the  true  and  genuine  last  will  and  testament  and  codicil  of 
Henry  Bradley,  deceased."  This  was  the  judicial  determina- 
tion of  the  Court  made  in  the  exercise  of  the  exclusive  juris- 
diction conferred  upon  it  by  statute,  which,  as  we  have  said, 
is  conclusive  until  reversed  or  set  aside  according  to  law. 
This  judgment  of  the  Court  still  stands,  and  no  effort  or 
i^ttempt  has  been  made  to  revoke  it  except  by  the  caveat, 
which  under  the  order  of  the  Court  appealed  from  was  dis- 
missed.. 

Upon  the  probate  of  the  will,  letters  testamentary  were 
granted  to  the  appellee,  Jane  B.  Bradley,  and  she  took  pos- 
session of  both  the  real  and  personal  property  of  the  de- 
ceased and  continues  to  hold  it  Until  the  will  was  pro- 
bated no  letters  testamentary  could  have  been  issued  thereon, 
and  therefore  by  reason  of  such  probate  the  appellee  was 
enabled  to  avail  herself  of  the  advantages  and  benefits  accru- 
ing to  her  therefrom  in  respect  to  the  property  and  estate  of 
tlie  deceased.  In  acquiring  these  advantages  and  benefits, 
the  paper  writings  were  treated  by  her  and  by  the  Orphans' 
Court  as  the  will  and  codicil  of  the  deceased;  but  now  it  is 
( ontended  by  her  that  these  paper  writings  constitute  a  con- 
tract and  that  they  should  not  be  considered  as  a  will  and 
codicil  in  the  sense  that  they  are  subject  to  caveat,  and  sug- 
gests that  the  only  remedy  open  to  those  who  seek  to  caveat 
tlie  will  and  codicil  for  the  reasons  stated  in  the  caveat,  is  bv 
bill  in  equity  to  annul  and  vacate  said  paper  writings. 
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We  can  not  adopt  this  view  of  the  appellee.  The  Orphans' 
Court,  in  admitting  to  probate  the  said  alleged  will  and  codi- 
cil, acted  within  its  jurisdiction,  and  its  determination  in 
respect  thereto  is  conclusive  until  reversed  on  appeal  or  set 
aside  by  its  order,  and  so  long  as  the  probate  remains  unre- 
voked the  said  alleged  will  and  codicil  is  in  our  opinion 
subject  to  caveat  within  the  time  allowed  by  law. 

This  is  not  an  appeal  from  the  action  of  the  Orphans' 
Court  in  admitting  the  allied  will  and  codicil  to  probate, 
but  is  from  an  order  dismissing  the  petition  of  the  caveators 
asking  that  issues  be  framed,  upon  the  questions  therein  pre- 
sented, and  sent  to  the  Court  of  law  for  trial.  Upon  this 
appeal  we  can  not,  upon  the  question  presented  by  the  appel- 
lee, review  the  action  of  the  Orphans'  Court  in  admitting 
lo  probate  the  alleged  will  and  codicil.  Whether  the  paper 
writings  form  and  constitute  a  contract  between  Henry  Brad- 
ley and  his  widow,  Jane  Bradley,  or  are  the  will  and  codicil 
of  Henry  Bradley,  deceased,  is  not  before  us  for  our  deter- 
mination. 

If  it  should  be  determined  in  the  caveat  proceedijig  that 
the  deceased  left  no  valid  or  effective  will,  the  rights  of  the 
appellee  to  proceed  in  a  Court  of  Equity  to  establish  a  valid 
and  binding  contract  between  her  and  her  deceased  husband, 
by  which  he  was  to  provide  for  her  by  will,  would  not  be 
defeated  thereby. 

In  our  opinion,  it  was  the  duty  of  the  Orphans'  Court  in 
this  case  to  make  up  and  transmit  issues  to  a  court  of  law,  as 
prayed  in  the  petition  of  the  caveators,  and  they  erred  in 
their  refusal  to  do  so.  Price  v.  Taylor,  21  Md.  363 ;  Keene 
y.  Corse,  80  Md.  20;  Sumwait  v.  Sumwalt,  52  Md.  338. 
Therefore,  the  order  of  the  Court  below  should  be  reversed 
and  the  case  remanded  that  the  Court  may  act  in  conformity 
with  the  views  herein  expressed. 

Order  reversed,  caitse  remanded,  with  costs  to 
the  appellants. 
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ANNIE  J.  McCANN 

THE   SUPREME  CONCLAVE,   IMPROVED  ORDER 
OF  HEPTASOPHS,  A  Body  Cokporate. 

Fraternal  Beneficial  Orders:  beneficiary  bound  by  terms  of  cer- 
tificate; members  admitted  by  false  representation;  rights 
of  the  society;  estoppel  of  beneficiary. 

The  beneficiary  in  a  certificate  of  a  fraternal  beneficial  order 
is  bound  by  the  terms  of  the  contract  of  the  member,      p.  665 

The  balance  that  may  be  due  on  sick  benefits  by  a  Subordinate 
Conclave  on  the  part  of  the  Heptasophs,  is  not  applicable  to 
the  payment  of  dues  in  arrear  by  the  member  to  the  Supreme 
Conclave.  pp.  665-666 

The  financial  officer  of  a  beneficial  fraternal  order,  learning 
that  a  member  had  been  fraudulently  and  erroneously  elected, 
refused  to  accept  any  more  dues  on  his  account,  advising  the 
wife  and  brother-in-law  of  the  member  that  it  would  be  better 
to  allow  him  to  'lapse  out,"  but  that  if  the  wife  preferred, 
the  matter  could  be  brought  to  the  proper  board.  No  fur- 
ther payments  were  made  and  no  action  taken  by  the  wife  or 
on  her  behalf  to  bring  the  matter  up  before  the  proper  board 
of  the  order.  Upon  the  death  of  the  member,  the  wife,  the 
beneficiary,  brought  suit  for  the  benefits;  and  it  was  held, 
that,  by  her  acquiescence,  she  was  estopped  from  questioning 
the  right  of  the  society  to  let  the  membership  lapse,  and  that 
since  the  dues  had  not  been  paid  and  were  in  arrear  under  the 
rules  of  the  order,  she  was  not  entitled  to  recover.  p.  664 

If  a  fraternal  beneficial  order  discovers  that  a  member's  ad- 
mission had  been  procured  by  false  and  fraudulent  repr^ 
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sentations,  it  is  its  duty  not  to  accept  any  more  payment  of 
dues  on  account  of  the  member  until  the  matter  can  be  acted 
upon  in  accordance  with  the  order's  rules.  p.  664 

Decided  February  15th,  1918. 

Appeal  from  the  Baltimore  City  Court  (Dawkixs,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Pearck,  Burke, 
Thomas  and  Stockbridgk,  J  J. 

George  E.  Eohinson  and  0.  Parker  Baker,  for  the  appel- 
lant 

Olin  Bryan  (with  whom  was  Albert  C.  Tolson  and  John  C. 
Tolson,  on  the  brief) ,  for  the  appellees. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  the  widow  of  Joseph  A.  McCann, 
Jr.,  of  Baltimore  City,  on  a  benefit  certificate  issued  to  him 
on  the  25th  of  May,  1908,  by  the  Supreme  Conclave,  Im- 
proved Order  Heptasophs,  of  Baltimore  City. 

This  certificate,  which  is  set  out  in  the  declaration,  after 
reciting  that  it  "is  issued  to  Bro.  Joseph  A.  McCann,  Jr.,  a 
meml)er  of  Eutaw  Conclave,  Xo.  276,  Improved  Order 
He])tasophs,  located  at  Baltimore,  Md.,  upon  evidence  re- 
ceived from  said  Conclave  that  he  is  a  first  rate  contributor 
to  the  Benefit  Fund  of  this  Order;  and  upon  the  express 
condition  that  the  statements  made  by  him  in  his  applica- 
tion for  membership  in  said  Conclave,  and  the  statements 
certified  by  him  to  the  Medical  Examiner,  both  of  which  are 
tiled  in  the  Supreme  Secretary's  OflSce,  be  made  a  part  of 
this  contract,  and  upon  condition  that  the  said  member  com- 
I'lios  with,  is  bound  bv.  and  subject  to  all  and  every  provi- 
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yion  of  the  Laws,  Rules  and  Regulations  now  governing  said 
Conclave  and  Fund,"  &c.,  then  provides:  "These  conditions 
being  complied  with,  the  Supreme  Conclave,  Improved  Order 
Heptasophs  hereby  promises  and  binds  itself  to  pay  out  of  its 
Benefit  Fund  to  Wife,  Annie  J.  McCann,  within  sixty  days 
from  Receipt  of  Satisfactory  proof  of  Death,  the  sum  of 
One  Thousand  Dollars,  not  more  than  the  amount  of  one 
assessment,  in  accordance  with  and  under  the  provisions  of 
the  Laws  governing  said  Fund,  upon  satisfactory  evidence  of 
the  death  of  said  Member,  and  upon  the  surrender  of  this 
Certificate,  provided  that  said  Member  is  in  good  standing 
in  this  order  at  the  time  of  his  death.  If  death  occurs  within 
one  year  from  date  of  admission,  only  fifty  per  centimi  of 
said  simi  shall  be  paid,  if  within  two  years  only  sixty  per 
centum  of  said  sum  shall  be  paid,  if  within  three  years  only 
eighty  per  centum  of  said  sum  shall  be  paid,  provided  death 
was  not  caused  by  suicide.'' 

The  narr.  further  alleges  "That  the  said  Joseph  A.  Mc- 
Cann, Jr.,  faithfully  complied  with  and  performed  all  and 
singular  the  agreements,  obligations  and  undertakings  of  the 
said  Benefit  Certificate  on  his  part  to  be  kept  and  performed^ 
and  was  a  member  in  good  standing  in  the  said  body  cor- 
porate, at  the  time  of  his  death" ;  that  he  died  on  the  second 
day  of  February,  1911,  and  that  his  death  was  not  caused 
by  suicide;  that  he  complied  with  all  the  provisions  of  the 
constitution  and  laws  of  the  order  up  to  the  time  of  his 
death,  "except  so  far  as  compliance  therewith  was  prevented 
by  the  defendant";  that  after  his  death  the  plaintiff,  his 
widow,  "duly  made  application  to  the  defendant,  as  required 
by  the  laws  of  said  order,  for  blanks  upon  which  to  make 
and  furnish  to  the  defendant  satisfactory  proofs  of"  his 
death,  but  that  said  defendant,  "by  its  Supreme  Secretary, 
refused  to  furnish  to  the  said  plaintiff  such  blanks,  claiming 
that  the  said  Joseph  A.  McCann,  Jr.,  was  not  in  good  stand- 
ing at  the  time  of  his  death,"  whereas  the  said  jMcCann 
"was  entitled  to  be  on  the  books  of  the  said  order,  and  in 
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contemplation  of  law  was  in  good  standing  in  said  order  at 
the  time  of  his  death." 

The  defendant  pleaded  "that  it  was  never  indebted  as 
alleged"  and  "that  it  did  not  promise  as  allied,"  and,  for  a 
third  plea,  alleged  that  the  said  Joseph  A.  McCann,  Jr.,  did 
8t  one  time  hold  a  benefit  certificate,  which  was  issued  to  him 
on  the  25th  of  May,  1908,  "but  that  he,  the  said  Joseph  A. 
McCann,  having  failed  to  comply  with  the  constitution  and 
laws  of  the  said  defendant  as  embraced  in  section  357,  Law 
XV,  of  the  General  Laws  of  the  defendant  society,  which 
&aid  section  reads  as  follows:  'Section  357 — ^Any  member 
failing  to  pay  ^  his  regular  monthly  or  extra  payment  within 
the  time  prescribed  for  the  payment  thereof,  shall  thereby 
suspend  himself  ipso  facto  from  all  the  rights  and  benefits  of 
the  order,  as  well  as  the  rights  and  benefits  of  his  benefi- 
ciaries, and  such  suspension  shall  be  complete  without  any 
notice  or  action  on  the  part  of  this  conclave  or  any  officer 
thereof,  or  of  any  officer  of  the  Supreme  Conclave ;  and  such 
person  shall  continue  imder  suspension  until  he  is  reinstated 
by  the  payment  of  all  arrearages  and  compliance  with  all  the 
other  requirements  for  reinstatement,  as  provided  by  the 
Laws  of  the  Order,'  was  ipso  facto  suspended  from  member^ 
ship  in  Eutaw  Conclave  No.  276,  one  of  the  subordinate 
conclaves  of  the  defendant  society,  and  from  the  defendant 
society,  and  that  he  was  never  thereafter  reinstated  to  mem- 
bership in  said  defendant  society,  and,  therefore,  there  is  no 
liability  to  the  plaintiff  on  account  of  said  alleged  member- 
ship in  said  defendant  society,  as  said  McCann  was  not  a 
member  of  said  defendant  society  at  the  time  of  his  alleged 
death.''  For  a  fourth  plea  the  defendant  alleged,  in  sub- 
stance, that  section  248  of  the  general  laws  of  the  defendant 
provides  that  "Each  member  of  the  Order  shall  pay  to  the 
Financier  of  his  Conclave,  without  notice,  twelve  regular 
payments  in  each  calendar  year,  each  of  which  shall  be  due 
on  the  first  day  and  payable  on  or  before  the  last  day  of  each 
calendar  month;  and  in  addition  to  such  regular  monthly 
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paj-ments  such  extra  payments  as  may  from  time  to  time 
I'C  required  and  laid/'  and  that  the  said  Joseph  A.  McCann, 
Jr.,  failed  to  pay  the  December  payment  for  1910  on  or 
before  the  last  day  of  the  said  month,  and  by  reason  thereof 
he  was  at  the  expiration  of  said  last  day  of  said  month  ^Hpso 
facto  suspended  from  all  the  rights  and  benefits  of  the 
order'' ;  that  he  was  never  reinstated  in  accordance  with  the 
laws  of  said  order,  and  that  his  suspension  "continued  to 
exist  from  the  first  day  of  January,  1911,"  and  that  at  the 
lime  of  his  death  he  was  not  in  good  standing  in  the  "defend- 
ant society"  and  his  beneficiary  is  not  entitled  to  any  "benefit 
or  benefits  on  account  of"  said  benefit  certificate. 

In  reply  to  these  pleas  the  plaintiff  alleged  that  the  defend- 
ant refused  to  receive  from  the  said  Joseph  A.  McCann,  Jr., 
the  regular  monthly  and  extra  payments  within  the  time 
prescribed  for  the  payment  thereof,  and  notified  him  that  it 
would  not  receive  any  further  payments  from  him  on  accoxmt 
of  same ;  that  the  said  Joseph  A.  McCann,  Jr.,  was  not  there- 
fore lawfully  suspended  from  the  defendant  society,  and 
that  the  defendant,  by  its  said  refusal  to  receive  said  pay- 
ment from  the  said  Joseph  A.  McCann,  Jr.,  waived  the  pro- 
visions of  section  357  of  its  general  laws.  The  defendant 
traversed  these  replications,  and  joined  issue  on  the  first 
replication,  alleging  that  McCann  had  complied  with  all  the 
laws  of  the  defendant  and  was  a  member  thereof  at  the  time 
oi  his  death,  and  the  case  was  tried  upon  issue  joined  on 
the  first  and  second  pleas,  on  the  first  replication  and  on  the 
rejoinders. 

At  the  conclusion  of  the  plaintiff's  testimony  the  Court 
below  granted  an  instruction  that  under  the  pleadings  the 
plaintiff  had  offered  no  evidence  legally  sn£Scient  to  entitle 
her  to  recover,  and  from  the  judgment  in  favor  of  the  de- 
fendant she  appealed. 

It  appears  from  the  evidence  that  the  deceased  became  a 
member  of  the  Eutaw  Conclave  and  of  the  defendant  on  May 
25th,  1908;  that  some  months  thereafter  he  was  confined 
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to  the  Baltimore  City  Jail  at  the  instance  of  the  plaintiff, 
and  remained  there  until  he  was  removed  to  the  Springfield 
Hospital,  where  he  died  about  eight  or  nine  months  later. 
She  says  in  her  testimony:  "Before  I  had  him  locked  up,  I 
noticed  he  acted  queerly ;  he  would  come  down  stairs  without 
any  underwear,  just  a  little  shirt  on";  that  she  would  speak 
to  him  about  it,  and  he  would  not  be  conscious  that  there  was 
anything  wrong  with  him,  and  she  had  him  locked  up 
because  she  did  not  want  him  to  expose  himself  to  the  chil- 
dren ;  she  did  not  know  what  was  wrong  with  him ;  he  was 
sent  to  the  City  Jail,  and  after  he  had  been  there  about  four 
or  five  months,  they  sent  her  word  that  his  mind  was  bad, 
and  after  they  found  his  mind  was  bad  (at  the  jail)  they 
took  him  to  Springfield  Hospital,  which  is  a  hospital  in  Car- 
roll County  for  the  insane,  maintained  by  the  State  of  Mary- 
land, and  that  he  died  there  about  eight  months  thereafter, 
in  February,  1911.  John  M.  Kennedy,  a  brother-in-law  of 
the  deceased,*  testified  that  he,  was  a  member  of  Eutaw  Con- 
clave No.  276 ;  that  he  attended  the  meetings  regularly  and 
generally  paid  McCann's  dues  and  assessments  for  him  when 
due,  and  that  they  were  paid  up  to  November  30th,  1910, 
but  that  those  due  after  that  time  were  not  paid;  that  the 
plaintiff  gave  him  the  money  to  pay  McCann's  assessment 
due  in  December;  that  he  attended  a  meeting  of  the  conclave 
in  December,  and  that  as  he  approached  the  desk  of  the 
financial  officer  of  the  conclave,  Albert  H.  Hock,  the  officer 
authorized  to  collect  dues  and  assessments,  to  pay  McCann's 
dues  for  December,  1910,  "before  he  had  time  to  make  his 
business  known"  Hock  said  to  him:  "I  want  to  see  yon; 
that  man  Joseph  A.  McCann,  Jr.,  you  have  out  there  in  the 
hospital,  is  not  fit  to  be  a  member  of  this  conclave";  that 
Hock  had  a  letter  making  certain  charges  against  McCann 
and  told  witness  the  contents  thereof;  that  he  asked  Hock  to 
^ve  him  the  letter,  which  he  refused  to  do,  stating  that  it 
was  the  property  of  the  Supreme  Conclave,  and  that  he  then 
said  to  witness:  "This  man  will  get  no  more  benefits  from 
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this  conclave,  and  the  Supreme  body  will  not  pay  him  any 
insurance  even  if  he  dies;  we  have  been  informed  that  he 
will  not  live  long;  that  he  is  an  epileptic;  he  was  bom  crazy 
and  was  an  imbecile" ;  that  witness  replied  that  he  did  not 
think  there  was  anything  wrong  with  his  mind  until  he  was 
incarcerated,  and  that  the  oflBcer  replied:  "Oh',  that  boy  at 
twelve  years  old  who  would  attempft  an  assault  upon  his 
mother  is  certainly  an  imbecile" ;  that  he  "attempted  to  rea- 
son the  matter  out  with"  Hock,  and  told  him  that  the  plain- 
tiff had  given  him  the  money  to  pay  McCann's  dues,  etc., 
but  that  he  replied,  "We  will  take  no  more,  *  ♦  ♦  ;  that  he 
would  not  get  up  in  the  conclave  and  have  him  expelled,  but 
he  would  let  him  lapse  out  and  ignore  him  entirely,  and  not 
take  any  more  money  from  him."  On  cross-examination  this 
witness  further  stated  that  McCann's  monthly  payment  was 
$1.23 ;  that  the  Eutaw  Conclave  had  paid  McCann  thirteen 
sick  benefits  for  the  first  year;  that  the  first  benefit  was 
$2.50  and  others  were  $5.00  each,  making  a  total  of  $62.50, 
and  that  his  wife  received  the  same.  In  reply  to  the  question, 
"Did  or  not  Hock  tell  you  that  you  had  introduced  a  man 
into  the  conclave  who  was  suffering  from  epileptic  attacks 
and  who  was  a  cocaine  fiend,  and  that  it  was  the  safer  and 
better  plan  for  them  simply  to  drop  the  matter  rather  than 
have  it  come  up  before  the  conclave,  as  he  was  going  to  pre- 
fer charges  against  him,  and  did  you  (meaning  witness) 
not  consent  to  that  action  with  Hock  in  Eutaw  Conclave  in 
December,  1910?"  the  vntness  replied:  "He  told  me  some  of 
those  things,  but  I  never  made  any  consent  to  anything." 
"Witness  further  stated  that  Hock  read  to  him  the  letter 
referred  to,  in  which  it  was  stated  that  McCann  was  a 
cocaine  fiend ;  that  he  had  been  confined  in  the  penitentiary 
twice;  that  he  was  an  imbecile;  that  he  was  bom  crazy, 'and 
that  he  had  attempted  an  assault  upon  his  mother,  and  said 
for  these  reasons  he  ought  to  be  expelled  and  driven  out  of 
the  lodge,  and  told  witness  if  he  protested  against  such  action 
he  would  take  the  matter  up  in  the  conclave  and  have  him 
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expelled,  and  that  he,  witness,  said :  "Well,  1  will  communi- 
cate with  his  wife  and  make  known  to  her  the  circum- 
stances." Witness  states  that  he  did  report  the  matter  to  the 
plaintiff,  and  that  they  concluded  *'that  they  would  await 
developments  as  to  whether  they  (the  lodge)  were  going  to 
recognize  him  any  further  as  a  member";  that  the  plaintiff 
never  received  any  moi%  assessment  cards  and  that  they  were 
convinced  by  that  fact  that  the  conclave  intended  to  dismiss 
him ;  that  in  the  conversation  referred  to  witness  told  Hock 
that  he  would  report  the  matter  to  the  plaintiff  and  see  what 
action  she  would  take ;  that  he  never  made  any  further  effort 
to  pay  McCann's  December  dues  or  January  dues,  never  took 
the  matter  up  again  with  the  financial  officers,  and  never 
made  any  demand  for  sick  benefits. 

It  does  not  appear  from  the  record  that  any  action  was 
ever  taken  by  the  Eutaw  Conclave  or  by  the  Supreme  Con- 
clave with  reference  to  suspending  or  expelling  McCann,  but, 
as  we  have  seen,  section  357  of  the  general  laws  of  the 
defendant  provides  that  "Any  member  failing  to  pay  his 
regular  monthly  or  extra  payment  within  the  time  prescribed 
for  the  payment  thereof  shall  thereby  suspend  himself  ipso 
facto  from  all  rights  and  benefits,  as  well  as  the  rights  and 
benefits  of  his  beneficiaries,"  and  it  is  conceded  in  this  case 
that  McCann's  dues  for  December,  1910,  and  for  Januaiy, 
1911,  were  never  paid  at  all. 

The  appellant  contends,  however,  that  the  defendant  was 
estopped  from  relying  upon  section  357  by  the  refusal  of 
the  financial  officer  of  the  Eutaw  Conclave  to  receive,  when 
tendered  to  him,  ilcCann's  dues  for  December,  1910,  and 
that  IfcCann,  and  those  acting  for  him,  by  such  refusal, 
^vere  relieved  from  any  obligation  to  make  a  further  offer 
of  payment  of  his  December  dues  or  those  payable  after  that 
date,  and  counsel  for  the  appellant  rely  upon  the  cases  of 
Schlosser  v.  Grand  Lodge,  etc.,  94  Md.  362 ;  Dague  v.  Orand 
Lodge,  111  Md.  95,  and  Camp  No.  6  v.  Arringtoiu  107  Md. 
319.    In  those  cases  the  Court  held  that  where  the  failure  to 
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pay  was  not  due  to  the  neglect  of  the  plaintiff  or  the  person 
to  whom  the  certificate  was  issued,  but  to  the  conduct  of  the 
defendant  or  its  agent,  it  could  not  be  relied  upon  as  a 
defense,  and  in  the  case  of  Camp  No.  6  v.  Arrington,  swpra. 
Chief  Judge  Boyd  said :  "If  the  appellee  is  finally  restored 
to  the  rights  of  a  member,  as  they  existed  prior  to  his  expul- 
sion, the  appellant  could  not  escape  liability  on  the  ground 
tliat  his  dues  had  not  been  paid,  if  it  refused  to  receive  them- 
It  cannot  be  supposed  that  a  respectable  order  would  assume 
such  a  position,  but  if  it  be  attempted  on  that  ground  alone, 
no  court  of  justice  would  permit  it,  as  it  would  be  a  mani- 
fest fraud."  But  it  is  quite  apparent,  we  think,  that  those 
cases  have  no  application  to  the  f actd  of  this  case. 

It  is  declared  in  the  printed  and  published  copy  of  the 
constitution  and  laws  of  the  defendant  that  the  object  of 
the  order  is  "To  unite  fraternally  all  white  male  persons  of 
sound  health  and  good  moral  character,  who  are  socially 
acceptable,  between  eighteen  and  fifty  years  of  age,"  and 
•'To  create  and  maintain,  by  stated  and  fixed  contributions, 
a  Benefit  and  Special  Fund,  from  which,  on  satisfactory 
evidence  of  the  death  of  a  member  who  has  complied  with  all 
the  lawful  requirements  of  the  order,  a  special  sum  shall  be 
paid  to  his  beneficiary  or  beneficiaries  as  designated  in  con- 
formity with  the  laws  of  the  order." 

Section  241  of  the  laws  provides :  "A  person  to  be  eligible 
to  membership  in  the  Improved  Order  of  Heptasophs  shall 
be  a  white  male,  between  the  ages  of  eighteen  and  fif^  years, 
of  sound  health,  of  good  moral  character,  competent  to  earn 
a  livelihood  for  himself  and  family,  and  a  believer  in  a 
Supreme  Being." 

The  letter  which  Hock,  the  financier,  read  to  Kennedy 
belonged  to  the  defendant,  and  if  the  defendant  or  the  finan- 
cial officer  (financier)  of  Euatw  Conclave,  the  agent  of  the 
defendant  for  the  collection  of  the  monthly  payments,  dis* 
covered  that  McCann  had  been  improperly  admitted  as  a 
member   of   the  order,   and   that   his   admission  had   been 
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Eccured  or  procured  by  false  or  fraudulent  representations, 
it  was  his  manifest  duty  not  to  accept  from  him  any  further 
payments  on  account  of  his  membership,  until  the  matter 
could  be  reported  to,  investigated  and  acted  upon  by  the 
Eutaw  Conclave  or  the  defendant  in  accordance  with  the 
laws  of  the  defendant  Hock,  therefore,  told  McCann's 
brother-in-law,  when  he  offered  to  pay  McCann's  dues  for 
December,  1910,  what  he  had  learned,  and  that  in  his  judg- 
ment McCann  was  not  a  proper  person  to  be  a  member  of 
said  conclave  and  should  be  expelled;  that  the  better  course 
to  pursue  was,  not  to  take  any  more  money  from  him,  and 
"let  him  lapse  out,"  but  that  if  he,  Kennedy,  protested 
against  that  course  he  Would  take  the  matter  up  in  the  con- 
clave and  have  him  expelled,  and  then  Kennedy  said  to  him 
that  he  would  report  the  matter  to  McCann's  wife  (the 
plaintiff)  to  see  what  action  she  would  take.  Hock  was  never 
afterwards  approached  about  the  matter  by  either  the  plain- 
tiff or  her  brother,  and  no  further  effort  was  ever  made  by 
either  of  them  to  pay  McCann's  December  or  subsequent 
dues  to  the  defendant  or  to  the  Eutaw  Conclave. 

Under  such  circumstances,  if  the  plaintiff  did  not  assent 
to  the  course  proposed  by  the  financier  of  Eutaw  Conclave, 
she  should  have  protested  and  insisted  upon  paying  McCann's 
monthly  payments  in  order  that  the  defendant  or  the  Eutaw 
Conclave  might  have  had  the  opportunity  to  take  such  action 
as  would  have  relieved  the  defendant  of  an  obligation  that 
the  officer  claimed  was  improperly  and  imlawfully  imposed 
upon  it.  On  the  other  hand,  if  the  plaintiff  acquiesced  in  the 
course  suggested  by  the  financier  she  can  not  now  complain 
of  the  consequences  of  her  own  election.  To  permit  her  now 
to  protest  against  the  course  advised  by  the  oflBcer  of  Eutaw 
Conclave  and  adopted  by  her  would  result  in  a  great  wrong 
to  the  defendant  and  to  those  who  would  be  required  to  con- 
tribute to  the  fund  out  of  which  her  claim  would  be  paid. 

The  facts  of  the  case  are  not  disputed.  McCann  failed 
to  pay  the  monthly  payments  due  in  December,  1910,  and 
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January,  1911,  and  thereby,  under  the  laws  of  the  order, 
^"suspended  himself  from  all  the  rights  and  benefits  of  the 
order,  as  well  as  the  rights"  of  his  beneficii^ry. 

The  fact  that  McCann  was  sick  or  insane  does  not  relieve 
the  plaintiff  of  the  consequences  of  his  neglect  The  laws  of 
the  defendant  do  not  make  exceptions  of  such  cases,  and  his 
beneficiary  is  bound  by  the  terms  of  his  contract.  Yoe  v. 
HowoArd  Mut.  Benev.  Asso.,  63  Md.  86;  Hawkshaw  v.  8vr 
preme  Lodge  K.  of  H.,  29  Fed.  R.  773.  In  Yoe's  case,  the 
Court  said:  ^The  member  failing  in  his  lifetime  to  make 
payment,  and  the  thirty  days  having  expired  before  his 
death,  and  no  one  being  authorized  to  make  it  after  his  death, 
to  hold  the  association  liable,  notwithstanding  no  payment 
of  the  assessment  had  been  made,  woidd  disregard  the  mutu- 
ality of  the  obligation  of  members,  as  well  as  do  violence  to 
the  terms  and  plain  intent  of  the  article  of  the  association 
which  we  have  quoted.  ♦  *  *  And  the  fact  that  he  was  part 
of  the  time  sick  and  wholly  unable  to  attend  to  business  con- 
stitutes no  suflScient  legal  excuse  for  the  default  whereby 
this  consequence  was  produced." 

It  is  also  urged  by  the  appellant  that  as  there  was  some 
evidence  to  show  that  in  December,  1910,  there  was  a  fur^ 
ther  amount  due  McCann  on  account  of  sick  benefits,  it 
should,  as  far  as  necessary,  have  been  applied  by  the  Eutaw 
Conclave  to  the  payment  of  his  monthly  payments  due  in 
I  December,  1910,  and  January,  1911.  But  section  307  of 
the  laws  of  the  order  declares  that  "Ninety-three  per  centum 
of  each  regular  monthly  payment  levied  and  called  shall  be 
paid  into  the  Benefit  Fund,  and  shall  not  be  appropriated  for 
any  other  purpose  than  the  payment  of  death  benefits,  or 
placed  in  the  Special  Fund.  The  balance,  being  seven  per 
centum  of  each  monthly  payment,  shall  be  paid  into  the  Gen- 
oral  Fund,  as  provided  in  the  Supreme  Conclave  Constitu- 
tion/' and  section  395  provides:  "Conclaves  may,  in  their 
<li8cretion,  provide  for  the  payment  of  sick  benefits.     The 
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Supreme  Conclave  assumes  no  responsibility  for  sick  benefit 
regulations  adopted  by  any  Subordinate  Conclave." 

These  funds  are,  therefore,  distinct,  and  the  Eutaw  Con- 
clave was  not  authorized  to  apply  any  part  of  the  sick  benefit 
fund  to  the  payment  of  amounts  due  the  "Benefit  Fund." 

In  the  case  of  Ha/nsen  v.  Sup.  Tjodge  K.  of  H.,  140  HI. 
301,  where  the  subordinate  lodges  were  authorized  to  pro- 
vide for  sick  benefits,  the  Court  held,  quoting  from  the  syl- 
labus, "that  under  these  laws  the  sickness  of  a  member,  and 
his  right  to  weddy  benefits,  did  not  relieve  him  from  the 
obligation  to  pay  assessments  by  the  Supreme  Grand  Lodge, 
and  that  his  sick  benefits  could  not  be  applied  to  their  pay- 
ment, such  application  being  confined  to  the  dues  and  fines 
of  the  subordinate  lodge."  See  also  Hawkshaw  v.  Sup. 
Lodge  K.  of  H.,  supra. 

It  follows  from  what  we  have  said  that  there  was  no  error 
in  the  ruling  of  the  Court  below  withdrawing  the  case  from 
the  jury,  and  the  judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed,  unth  costs. 
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EDWARD  L.  HOLLO  WAY,  Executob  of  Susanna  Hol- 

LOWAY,  Deceased,  vs.  THE  INSTITUTE  OF 

MISSION  HELPERS  OF 

BALTIMORE  CITY. 

Wills:  construction;  bequests  to  eleemosynary  institutions;  ir- 
regularities in  name;  unincorporated  bodies;  subordinate 
organizations  of  incorporated  bodies; 
intention  of  testatrix. 

A  Maryland  corporation,  The  Institute  of  Mission  Helpers  of 
Baltimore  City,  had  for  its  purpose  to  aid  the  indigent  poor 
among  negroes,  especially  deaf  mutes;  the  religious  com- 
munity whose  members  carried  on  the  work  of  the  corpora- 
tion were  members  of  a  society  called  The  Institute  of  Mis- 
sion Helpers  of  the  Sacred  Heart;  the  better  to  carry  on  their 
work,  a  school  was  established  in  Baltimore  City  known  as 
St.  Francis  Xavier  Roman  Catholic  Boarding  and  Day 
School  for  Deaf  Mutes.  This  was  the  only  corporation,  com- 
munity and  school  of  that  name  in  the  City  of  Baltimore. 
The  testatrix  during  her  life  had  frequently  made  contribu- 
tions to  The  Institute  of  Mission  Helpers  of  Baltimore  under 
the  name  of  The  Institute  of  Mission  Helpers  of  the  Sacred 
Heart,  and  by  contributions  to  the  St.  Francis  Xavier  Roman 
Catholic  Boarding  and  Day  School  for  Deaf  Mutes;  in  her 
will,  among  bequests  to  several  bodies  corporate,  she  left  a 
legacy  to  St.  Francis  Xavier  Roman  Catholic  Boarding  and 
Day  School  for  Deaf  Mutes,  and  one  also  to  The  Institute 
of  Mission  Helpers  of  the  Sacred  Heart;  neither  of  these 
institutions  were  incorporated,  but  in  view  of  the  circum- 
stances and  of  the  fact  that  the  testatrix  knew  that  the  school 
was  conducted  by  The  Institute  of  Mission  Helpers  of  Balti- 
more City,  it  was  lield^  that  the  devise  was  valid,    pp.  670-671 

The  fact  that  the  testatrix,  in  her  will,  referred  to  the  school 
as  a  body  corporate,  was  held  not  to  affect  the  question,   p.  672 

Decided  February  21st,  191S. 
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Appeal  from  the  Circuit  Court  of  Baltimore  City  (Bond, 

J.). 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  appeal  was  argued  before  Boyd,  C.  J.,  Briscoe, 
BuBKE,  Thomas,  Pattison  and  Stockbridge,  JJ. 

John  B.  Denting  (with  a  brief  by  WhitelocJc,  Denting  & 
Kemp),  for  the  appellant. 

Robert  Biggs,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  decree  of  the  Circuit  Court  of  Balti- 
luore  City,  requiring  the  executor  of  Susanna  HoUoway, 
deceased,  to  pay  to  the  Institute  of  Mission  Helpers  of  Balti- 
Djore  City,  a  legacy  of  $500.00  which  by  the  will  of  said  de- 
ceased was  given  to  St.  Francis  Xavier  Roman  Catholic 
r»oarding  and  Day  School  for  Deaf  Mutes. 

The  bill,  which  was  filed  by  the  Institute  of  Mission  Help- 
ers of  Baltimore  City,  alleges  that  "it  is  a  body  corporate 
duly  incorporated  under  the  laws  of  the  State  of  Maryland," 
and  "engaged  in  charitable  work  among  the  indigent  poor, 
particularly  those  of  the  negro  race  and  among  those  known 
as  deaf  mutes ;  that  for  the  purpose  of  carrying  on  its  work 
it  has  established  a  large  institution  on  Biddle  street  and 
!McCulloh  street,  in  Baltimore  City'';  that  while  the  cor- 
porate name  of  the  plaintiff  is  The  Institute  of  Mission  Help- 
ers of  Baltimore  City,  the  name  "of  the  religious  com- 
munity" engaged  in  said  work  is  "The  Institute  of  Mission 
Helpers  of  the  Sacred  Heart" ;  "that  there  is  no  other  organi- 
zation, corporation  or  religious  body  in  the  City  of  Baltimore 
or  in  the  State  of  Maryland  or  elsewhere,"  so  far  as  the 
plaintiff  is  advised,  "having  the  same  name  as  that  under 
which"  the  plaintiff  "is  incorporated  or  the  same  name  as 
that  of  the  religious  community  carrying  on  the  work  afore- 
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said";  that  the  plaintiff  "in  carrying  on  its  work  among 
deaf-mutes  in  Baltimore  City  and  in  the  State  of  Maryland, 
opened  a  school  in  one  of  its  buildings"  on  McCulloh  street 
and  called  said  school  "St.  Francis  Xavier  Roman  Catholic 
Hoarding  and  Day  School  for  Deaf  Mutes,"  and  that  so^far 
as  the  plaintiff  is  advised  there  is  no  other  organization  or 
j?chool  in  Baltimore  City  or  the  State  bearing  a  similar  name ; 
that  Susanna  Holloway  during  her  life  "was  a  patroness  of 
the  work  carried  on  by"  the  plaintiff  "and  frequently  made 
contributions  to"  the  plaintiff  "under  the  name  of  'The  Insti- 
tute of  Mission  Helpers  of  the  Sacred  Heart,'  and  to  the 
particular  work  carried  on"  by  the  plaintiff  "among  the 
deaf-mutes  under  the  name  of  *St.  Francis  Xavier  Eoman 
Catholic  Boarding  and  Day  School  for  Deaf -Mutes'  " ;  that 
the  plaintiff  "is  commonly  known  in  community  under  the 
name  of  The  Institute  of  Mission  Helpers  of  the  Sacred 
Heart,"  and  that  the  name  St.  Francis  Xavier  Roman  Cath- 
olic Boarding  and  Day  School  for  Deaf-Mutes  "is  merely  the 
name  adopted  to  be  descriptive  of  the  principal  work  carried 
on"  by  the  plaintiff  among  the  deaf-mutes  of  Baltimore  City 
and  State  of  Maryland,  but  that  "said  school  is  not  incor- 
porated independent  of  the  incorporation  of  the  plaintiff; 
that  the  said  Susanna  Holloway  died  in  Baltimore  City 
"leaving  a  last  will  and  testament  which  was  duly  admitted 
to  probate  by  the  Orphans'  Court  of  Baltimore  City,"  and 
letters  testamentary  were  granted  to  the  executor  named 
therein;  that  the  ninth  paragraph  of  said  will  provides: 
"Ninthly.  I  give  and  bequeath  to  the  following  bodies  cor- 
porate the  respective  sums  of  money  herein  mentioned,"  and 
that  section  B  and  section  G  of  said  paragraph  are  as  fol- 
lows: "B.  To  St.  Francis  Xavier  Roman  Catholic  Boarding 
and  Day  School  for  Dear-Mutes,  the  sum  of  five  hundred 
dollars."  "G.  To  the  Institute  of  Mission  Helpers  of  the 
Sacred  Heart  the  sum  of  five  hundred  dollars";  that  said 
executor  has  paid  all  the  debts  due  by  the  said  decedent, 
has  ample  funds  with  which  to  pay  all  legacies,   and  has 
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paid  the  legacy  to  the  plaintiff  * 'under  the  name  of  the  Insti- 
tute of  Mission  Helpers  of  the  Sacred  Heart,"  but  that  he 
contends  that,  owing  to  the  misnomer  of  the  plaintiff  in 
section  B  of  paragraph  9,  the  legacy  therein  mentioned  is 
null'  and  void,  and  has  declined  to  pay  the  same  to  the 
plaintiff. 

The  executor  demurred  to  the  bill,  with  which  a  copy  of 
tlie  will  was  filed,  and  the  case  having  been  submitted  for 
final  decree,  the  Court  below  overruled  the  demurrer  and 
passed  the  decree  to  whicl  we  have  referred. 

The  bill  states  that  the  St.  Francis  Xavier  Eoman  Catholic 
Boarding  and  Day  School  for  Deaf-Mutes  is  not  incorpo- 
rated, and  the  grounds  upon  which  the  appellant  resists  the 
payment  of  the  legacy  are,  first,  that  said  school  is  not  incor- 
porated and  is,  therefore,  incapable  of  taking  the  legacy,  and, 
second,  that  "there  is  no  evidence,  nor  any  theory  of  con- 
struction, from  which  it  is  possible  to  conclude"  that  the 
testatrix  intended  the  legacy  to  go  to  the  appellee. 

In  our  view  of  the  case  both  of  these  objections  are  fully 
covered  by  the  decisions  in  this  State.  The  bill  avers  that 
the  appellee  is  a  corporation  engaged  in  charitable  work 
among  the  indigent  poor,  and  particularly  those  of  the  negro 
race  known  as  deaf-mutes ;  that  there  is  no  other  corporation 
or  organization  of  a  similar  name  in  Baltimore  City  or  the 
State  engaged  in  said  work ;  that  said  school  is  the  principal 
work  carried  on  by  the  appellee  among  deaf-mutes  of  the 
city  and  State,  and  that  during  her  life  the  testatrix  made 
frequent  contributions  to  the  appellee  under  the  name  of  the 
Institute  of  Mission  Helpers  of  the  Sacred  Heart,  and  to  the 
particular  work  carried  on  by  the  appellee  "under  the  name 
of  St  Francis  Xavier  Eoman  Catholic  Boarding  and  Day 
School  for  Deaf-Mutes."  These  facts  are  admitted  by  the 
demurrer,  and  clearly  show  that  the  testatrix  intended  the 
legacy  mentioned  in  section  B  of  paragraph  nine  to  go  to 
the  appellee  and  to  be  devoted  by  it  to  the  particular  work 
in  which  said  school  was  engaged.    While  the  school  is  not 
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incorporated,  the  facts  alleged  in  the  bill  show  that  it  is  a 
I>art  of  the  organization  of  the  appellee  and  was  established 
by  it  as  one  of  the  means  of  accomplishing  the  object  of  its 
incorporation.  If  the  bequest  had  been  to  the  appellee  it 
rould  have  applied  the  fund  to  any  purpose  within  its  cor- 
porate functions,  and  there  is  no  reason  why  it  may  not 
receive  a  legacy  to  be  applied  to  a  school  which  is  conducted 
03  a  part  of  the  work  for  which  the  appellee  was  incorporated. 

In  the  case  of  Eutaw  Place  Baptist  Church  v.  Shively  ei 
a'L,  67  Md.  493,  where  the  bequest  of  $1,000.00  was  to  the 
**Eutaw  Place  Baptist  Church  of  Baltimore  City,''  the  in- 
come to  be  applied  to  the  Sunday  school  belonging  to  or  at- 
tached to  said  church,  Chief  Judge  Alvey,  after  stating  that 
the  Sunday  school  was  not  an  incorporated  body,  but  was 
shown  to  be  an  integral  part  of  the  church  organization,  refer- 
ring to  Bible  classes  and  Sunday  schools,  said:  "We  all 
know  that  they  are  ordinary  means  adopted  in  church  organi- 
zations for  the  prupose  of  religious  instruction.  And  thai 
being  so,  why  may  not  the  incorporated  church  receive  aid 
from  the  benevolent  dispenser  of  charities  for  the  support  of 
a  Sunday  school  or  a  Bible  class,  as  well  as  for  the  support 
of  the  minister  who  teaches  from  the  pulpit." 

In  the  case  of  Reilly  v.  Union  Prot.  Infirmary,  87  MJ. 
f>64,  one  of  the  bequests  was  to  the  Home  Mission  of  the 
Presbyterian  Church  of  Baltimore,  and  the  Court,  in  sus 
taining  the  bequest,  said:  "There  is  no  body  corporate  bv 
that  name,  but  there  is  a  corporation  chartered  by  the  Gen-' 
eral  Assembly  of  Maryland  under  the  Act  of  1890,  Ch.  ^1, 
and  called  The  Trustees  of  the  Presbytery  of  Baltimore.' 
*  *  *  Whilst  there  is  no  such  body  corporate  as  the  Horn;.* 
^fission,  *the  Committee  of  the  Home  Mission  of  the  Presby- 
tery of  Baltimore'  is  the  best  known,  most  active  and  widely 
useful  auxiliary  of  *The  Trustees  of  the  Presbytery  of  Balti- 
more.' The  body  corporate  performs  its  fimctions  through 
the  agency  of  committees,  and  as  the  Committee  of  the  Home 
Mission  is  not  only  the  best  known  but  the  most  active,  its 
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name  has,  very  naturally,  become  more  familiar  to  many  of 
the  members  of  the  Presbyterian  Church  than  the  name  of 
the  body  corporate  itself." 

It  is  urged,  however,  on  the  part  of  the  appellant  that 
these  cases,  and  others  that  might  be  cited  to  the  same  effect, 
do  not  apply  to  this  case,  because  the  reference  to  the  school 
as  a  body  corporate  forbids  the  assumption  that  the  testatrix 
^'mistook  it  for  the  parent  corporation,"  and  because  that 
assumption  is  further  negatived  by  the  separate  legacy  to 
the  "Institute  of  Mission  Helpers  of  the  Sacred  Heart'' 
But  we  can  not  agree  with  this  contention.  The  mere  fact 
that  the  testatrix  gave  the  appellee  a  legacy,  without  desig- 
nating tho  particular  work  to  which  it  was  to  be  applied,  does 
not  justify  the  conclusion  that  she  did  not  intend  the  appel- 
lee to  receive  the  bequest  to  the  school,  which  was  conducted 
and  maintained  by  the  appellee  as  a  part  of  its  work  among 
deaf-mutes  in  Baltimore  City  and  the  State.  Nor  does  the 
fact  that  the  school  is  referred  to  as  a  body  corporate  war- 
rant that  conclusion.  The  bill  alleges  that  the  testatrix  fre- 
quently made  contributions  to  the  appellee  under  the  name 
of  the  school.  She,  therefore,  knew  that  the  school  was  con- 
ducted by  the  appellee,  and  must  have  intended  the  legacy  in 
question  to  be  received  and  applied  by  it  to  the  support  of 
the  school. 

In  the  case  of  Trinity  M.  E.  Church  v.  Baker,  91  Md. 
539,  the  testatrix  gave  $4,200.00  to  '*The  Trustees  of  the 
Kandolph-Macon  College,  a  corporation  organized  under  the 
laws  of  the  State  of  Virginia,"  and  $800.00  to  'The  Wotd- 
an's  College,  located  in  the  City  of  Lynchburg."  The  Wom- 
an's College  was  not  incorporated,  but  the  Court  held  that 
Randolph-Macon  College,  which  was  incorporated  and  car- 
ried on  a  part  of  its  work  through  the  agency  of  the  Woman's 
College,  was  entitled  to  receive  both  bequests. 

For  the  reasons  stated  we  will  affirm  the  decree  of  the 
Court  below. 

Decree  affirmed,  the  costs  to  be  paid  out  of  the 
estate. 
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JEPTHA  E.  PITZNOGLE  and  MAEY  E.  PITZNOGLE, 

His  Wife,  vs.  THE  WESTEKN  MAKYLAND 

RAILKOAD  COMPANY. 

Eminent  Domain:  private  property;  public  use;  private  use; 
power  of  Legislature;  judicial  question;  railways;  closing 
private  ways.    Condemnation  of  land  for  private 
way :  railways;  use  of  land;  public.    Condemn 
nation  proceedings :  Chapter  117  of  Acts 
of  1912;  "jury  in  court"  instead  of 
of  sheriff's  jury.  Jury  panel : 
exhaustion  of — .    Pray- 
ers :  without  evi- 
dence. 

There  is  no  express  prohibition  in  the  Constitution  or  Decla- 
ration of  Rights  against  taking  private  property  for  private 
use;  but  the  prohibition  is  implied  in  section  40  of  Article 
3  of  the  Constitution.  p.  677 

The  Legislature  can  not  make  a  particular  use  public  or  pri^ 
vate,  merely  by  so  declaring  it.  p.  678 

Whether  the  use  for  which  private  proi)erty  is  taken  is  to 
be  public  or  private,  within  the  meaning  of  the  Constitu- 
tion, is  a  judicial  question  to  be  decided  by  a  Court,     p.  678 

The  right  that  railroads  acquire  over  the  lands  they  occupy 
is  not  for  a  private,  but  for  a  public  use.  p.  679 

Where  a  railroad  company  having  power  of  condemnation 
sought  by  apt  proceedings  to  acquire  certain  land,  including  a 
strip  on  which  to  open  a  new  private  road  to  replace  a  pri- 
vate road  which  it  wished  to  close,  in  order  to  widen  its 
right  of  way  and  provide  additional  tracks,  etc.,  it  was  held, 
that  it  could  not  be  objected  that  the  strip  of  land  so  acquired 
would  not  enure  to  the  public  service  nor  tend  to  promote 
public  use  nor  have  relation  to  the  public  welfare  and  con- 
venience, pp.  668-681 
VOL.  119                                  43 
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In  general,  if  for  any  reason  there  is  no  regular  panel  in  at- 
tendance, when  there  are  cases  to  be  tried  which  require  the 
interventioVi  of  a  jury,  the  Court  has  power  to  order  a  special 
venire.    This  is  a  common  law  power  inherent  in  the  courts. 

p.  684 

When,  however,  at  the  time  to  be  fixed  by  the  Court  for  trial 
of  such  matters  as  are  to  be  heard  by  a  jury,  the  r^^ular 
.  panel  for  the  term  will  be  present,  or  under  the  practice  of 
existing  statutes  it  can  be  reconvened  for  the  purpose  of  hear- 
ing such  matters  at  that  time,  the  Court  should,  in  the  absence 
of  some  sufficient  cause  to  the  contrary,  direct  the  jury  to  be 
selected  from  the  regular  panel,  and  for  that  purpose  take 
such  steps  as  may  be  necessary  to  have  them  present.  If  there 
be  not  a  sufficient  number  of  qualified  jurors  then  present,  the 
Court  may,  of  course,  direct  such  number  of  talesmen  as  may 
be  necessary  to  be  summoned.  p.  684 

The  failure  of  the  sheriff  (in  condemnation  proceedings)  to 
include  in  his  return  the  names  of  the  persons  summoned 
under  the  order  of  the  Court  to  serve  as  jurors,  can  not  invali- 
date the  return  nor  affect  the  eligibility  as  jurors  of  those 
summoned  by  him  under  the  order  of  Court  to  which  such 
return  was  made.  p.  684 

Chapter  117  of  the  Act  of  1912,  providing  that  the  condenma- 
tion  proceedings  therein  provided  for  ''shall  be  before  a  jury 
in  Court  instead  of  before  a  sheriff's  jury,*'  does  not  require 
such  jury  to  be  selected  in  the  usual  way  from  those  regu- 
larly drawn  as  jurors,  to  serve  at  a  given  term  of  the  Court. 

,  p.  684 

But  the  testimony  in  such  proceedings  is  to  be  taken  and  the 
case  tried  in  the  presence  of  the  Court  and  subject  to  its 
direction  as  in  other  cases.  p.  684 

In  condemnation  proceedings,  a  prayer  by  the  defendant  based 
upon  the  theory  that  the  plaintiff  corporation  could  ^^with  rea- 
sonable convenience,  for  the  necessary  extension  and  addition 
to  its  yards  aforesaid,"  use  certain  other  lands  spoken  of  by 
the  witnesses,  is  erroneous  where  there  was  no  testimony  in 
the  case  that  the  plaintiff  could  use  such  lands  with  reason- 
able convenience.  pp.  685-686 

Decided  April  2nd,  1913. 
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Appeal  from  the  Circuit  Court  for  Washington  County 
(Kbedy,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
BuBKE,  Thomas,  Pattison,  Urneb  and  Stockbridge,  J  J. 

Frank  G.  Wagaman  and  Harry  Brindle,  for  the  appellant. 

Charles  S.  Liitle  (with  whom  was  Benjamin  A.  Richmond 
on  the  brief),  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
for  Washington  County  condemning  the  right,  title  and  inter- 
est of  the  appellants  in  a  parcel  of  land  lying  and  being  near 
Hagerstown,  Maryland. 

The  appellee,  The  Western  Maryland  Railway  Company, 
filed  its  petition  in  the  Court  below  against  the  appellants 
luider  Chapter  117  of  the  Acts  of  1912,  in  which  it  alleges 
that  it  "desires  to  acquire  the  said  parcel  of  land  to  be  used 
for  the  purpose  of  locating  its  railroad  tracks,  switches,  yard 
tracks  and  side  tracks  *  *  *  on  part  of  the  same,  and  for  the 
location  of  a  substitute  private  road  on  the  remainder  thereof 
in  place  of  the  existing  private  road  which  the  petitioner 
desires  to  close  and  to  use  for  i^ilroad  purposes,  said  private 
road  being  known  and  designated  as  the  Startzman  road. 
All  of  which  above  described  parcel  of  land  it  will  be  neces- 
sary for  the  petitioner  to  have  and  use  for  the  said  purposes, 
for  the  private  working  and  operation  of  its  railroad  and 
for  the  proper  handling  of  its  railway  business,  and  for  said 
private  road." 

The  land  sought  to  be  acquired  by  the  appellee  is  particu- 
larly described  in  the  petition  and  its  location  is  shown  by 
the  following  plat  therewith  filed  as  a  part  of  said  petition : 
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The  defendants  demurred  to  the  petition,  contending,  1st, 
that  Chapter  117  of  the  Acts  of  1912,  the  Act  under  which 
the  petition  was  filed,  is  unconstitutional ;  and,  2nd,  that  the 
petition  is  insufficient  as  a  basis  of  a  judgment  of  condem- 
nation, because  all  of  the  land  sought  to  be  acquired  thereby 
is  not,  as  alleged  in  the  petition,  to  be  used  for  railroad 
purposes,  but  a  part  of  it  is  to  be  used  "for  the  location  of  a 
substitute  private  road  in  place  of  the  existing  private  road,'' 
which  is  to  be  closed  and  used  by  the  petitioner  for  railroad 
purposes. 

The  -questions  here  raised  and  relied  upon  by  the  defend- 
ants as  affecting  the  constitutionality  of  this  Act,  were  fully 
presented  and  argued  in  the  recent  case  of  Ridgehj  v.  Mayor 
and  City  Cmcncil  of  Baltimore,  Ante  page  567,  and  this 
Court  there  held  the  Act  constitutional,  in  adopting  the 
opinion  of  Judge  Bubke,  sitting  in  the  lower  Court,  in  which 
the  objections  urged  against  the  validity  of  tlje  statute  were 
fully  and  ably  discussed  by  him.  Therefore,  we  think  it 
imnecessary  to  further  discuss  this  objection  of  the  defend- 
ants made  in  support  of  tiie  demurrer. 

There  is  no  prohibition  in  express  terms  against  the  taking 
of  private  property  for  private  use  found  either  in  our  Con- 
stitution of  the  Declaration  of  Rights,  but  it  is  too  clear  to  be 
questioned  that  there  is  such  an  implied  prohibition  con- 
tained in  section  40  of  Article  3  of  the  Constitution  of  this 
State,  which  provides  that  "The  Gkrieral  Assembly  shall 
enact  no  law  authorizing  private  property  to  be  taken  for 
public  use,  without  just  compensation,  as  agreed  upon 
between  the  parties,  or  awarded  by  a  jurv^,  being  first  paid 
or  tendered  to  the  party  entitled  to  such  compensation." 
Amsperger  v.  Crawford,  101  Md.  251. 

This  constitutional  prohibition,  as  was  said  by  Jitdok 
Alvey  in  the  case  of  New  Central  Coal  Company  v.  Oeorqr's 
Creek  Coal  and  Iron  Co,,  37  ^fd.  559,  *^Is  but  declaratory 
of  the  previously  existing  universal  law,  which  forbids  the 
arbitrary  and  compulsory  appropriation  of  one  man's  prop- 
erty to  the  mere  private  use  of  another,  even  though  corn- 
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peusation  be  tendered."  And  "the  Legislature  cannot  make 
a  particular  use,  either  public  or  private,  merely  by  so 
declaring  it  If  it  could  do  so  the  constitutional  restraint 
would  be  utterly  nugatory."  Amsperger  v.  Crawford, 
supra;  New  Central  Coal  Co.  v.  George's  Creek  Coal  and 
Iron  Co,,  Supra.  Whether  the  use  for  which  private  prop- 
erty is  taken  is  public  or  private,  within  the  meaning  of  the 
above  provision  of  the  Constitution,  is  a  judicial  question  to 
be  determined  by  the  Courts.  Van  Witsen  et  al.  v.  Guiman, 
79  Md.  405. 

It  is  not  contended  by  the  defendants  that  the  use  of  the 
land  for  railroad  purposes  is  a  private  and  not  a  public  use, 
but  they  contend  that  the  use  of  a  part  of  the  land  for  the 
location  of  a  private  road  in  substitution  for  the  existing 
private  road,  which  is  to  be  closed  and  used  by  the  plaintiflF 
company  for  railroad  purposes,  is  a  private  use  of  said  land, 
and  that  in  as  much  as  the  petition  does  not  state  or  desig- 
nate how  much  and  what  part  of  the  entire  parcel  of  land  so 
sought  to  be  condemned  is  to  be  used  for  the  location  of 
said  private  road,  and  how  much  and  what  part  is  to  be 
used  for  railroad  purposes,  the  whole  must  fall. 

The  correctness  of  this  contention  must  be  conceded  should 
we  hold,  under  the  facts  and  circumstances  of  this  case,  that 
the  use  of  a  part  of  said  lands  for  such  private  road  or  way 
is  a  private  use  and  not  a  public  usa  But  is  it  a  private 
use?  In  determining  this  question  we  are  to  be  controlled 
by  the  facts,  circumstances  and  necessities  of  this  case. 

The  increase  in  the  business  of  the  plaintiff  company,  as 
flisclosed  by  the  testimony,  necessitates  an  enlargement  of 
what  is  known  as  the  yards  west  of  Hagerstown,  which  is 
fully  explained  in  the  record.  The  road  as  it  now  runs  is 
seven  hundred  feet  south  of  the  Pitznogle  lands,  but  by  the 
removal  of  cunes  in  it,  the  road  will  thereafter  run  about 
parallel  with  the  south  line  of  said  lands,  and  its  center  line 
will  be,  as  it  appears  from  the  plat,  at  the  nearest  point, 
nbout  thirty  feet,  and  at  the  farthest  point  not  over  forty 
feet  from  said  lands.    Upon  this  intervening  narrow  strip  of 
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land,  for  a  distance  of  several  hundred  feet  westward  from 
the  Schlotterbeck  lands,  and  occupying  the  most  of  it,  is 
located  a  private  road  or  way,  which,  at  the  point  named, 
turns  southward  and  crosses  the  proposed  track  of  the  rail- 
road. This  private  road-  or  way,  known  as  the  Startzman 
road,  in  which  Startzman  and  others  have  at  least  an  ease- 
ment, is  used  by  them  in  reaching  the  Clearspring  pike  north 
(>f  the  railroad  from  their  respective  homes. 

It  is  shown  that  the  whole  of  this  intervening  space,  in- 
cluding the  road  or  way  thereon,  is  required  for  railroad  pur- 
poses, that  is,  for  laying  the  tracks,  sidetracks  and  switches 
(if  said  road,  and  this  is  also  true  of  at  least  a  portion  of  the 
land  that  they  have  sought  to  condemn.  Without  the  use  of 
this  road  or  private  way  for  the  purposes  that  we  have  men- 
tioned, the  plaintiff  would  be  defeated  in  its  proposed  plan 
of  straightening  its  road  and  of  enlarging  its  yard,  and  to 
close  this  road  without  substituting  for  it  another  road  or 
way  would  deprive  those  entitled  to  its  use  of  the  means  of 
leaching  the  pipe  from  their  homes,  and  they  would  not  be 
permitted  to  condemn  a  private  road  or  way  {Atmsperger 
case)  in  substitution  for  the  road  lost  to  them,  resulting  from 
its  necessary  use  for  railroad  purposes^  which  this  Court 
has  time  and  again  said  was  a  public  and  not  a  private  use. 

The  right  of  eminent  domain  having  been  conferred  upon 
the  plaintiff  by  legislative  enactment,  it  has  the  undoubted 
right  to  condemn,  if  need  be,  the  aforementioned  Startzman 
road  or  private  way  for  railroad  purposes,  and  in  our  opinion 
it  was  not  intended  by  the  framers  of  the  Constitution  that 
there  should  be  no  adequate  relief  from  the  conditions  that 
we  have  mentioned,  resulting  from  the  taking  of  said  private 
road  for  public  use.  The  condemnation  of  a  part  of  this 
land,  here  sought  to  be  condemned,  for  a  substitute  private 
load  or  way  is  incident  to  and  results  from  the  taking,  by 
reason  of  public  necessity,  of  the  existing  private  road  for 
public  use,  and  the  use  of  it  for  such  purposes  should,  we 
think,  be  regarded  as  a  public  use  within  the  meaning  of  the 
Constitution. 


Digitized  by 


Google 


680      PITZiTOGLE  vs.  WESTEKN  MD.  R.  R  CO. 

Opinion  of  the  Court  [119 

The  Legislature  of  this  State  has,  by  enactment  of  section 
278  of  Article  23  of  the  Code  of  1912,  declared  it  lawful  for 
a  railroad  company,  where  its  tracks  cross  any  public  or  pri- 
vate road  or  way,  "to  carry  said  road  or  highway  over  its 
tracks  by  an  overgrade  crossing,  or  to  carry  it  under  its  track 
or  tracks  by  an  undergrade  crossing,  and  to  make  such  cross- 
ings, such  corporation  may  divert  any  road  or  highway,  so 
crossed  or  to  be  crossed,  from  its  present  or  existing  loca- 
tion; and  for  entering  upon,  taking  or  appropriating  any 
building,  gardens,  yards,  or  other  lands  which  may  be  neces- 
sary for  the  new  route  and  the  location  of  said  road  so  di- 
verted, said  corporation  may  proceed  as  in  case  of  land  neces- 
sary for  its  railroad." 

It  is  contended  by  the  plaintiflF,  although  controverted  by 
the  defendants,  that  this  statute  is  applicable  to  the  present 
case,  but  assuming,  without  deciding,  that  it  does  not  apply, 
the  uses  for  which  private  property  is  permitted  to  be  taken 
thereunder  are  similar  in  character  to  the  use  here  proposed 
to  be  made  of  the  land  sought  to  be  acquired  in  these  proceed- 
ings, and  the  validity  of  this  statute,  so  far  as  we  are  in- 
formed, has  never  been  assailed  because  of  its  contravening 
the  Constitution  of  this  State,  in  permitting  private  property 
to  be  taken  thereunder  for  private  and  not  for  public  use, 
although,  no  doubt,  it  has  been  many  times  availed  of  when 
tlie  necessity  for  its  application  arose  in  the  construction  of 
railroads. 

In  the  case  of  Van  Witsen  et  al  v.  Outman,  supra,  it  was 
held  by  this  Court  that  the  use  to  which  the  defendant,  Mrs. 
Gutman,  under  an  ordinance  of  the  Mayor  and  City  Coimcil 
of  Baltimore,  appropriated  the  property  of  the  plaintiff  in 
an  alley  upon  which  his  lands  abutted,  was  a  private  and  not 
a  public  use.  In  discussing  that  case,  this  Court  said :  "The 
extinguishment  of  their  (the  plaintiffs')  interest  does  not 
appear  to  enure  in  any  way  to  the  public  service,  nor  to  tend 
to  the  relief  of  any  public  necessity,  nor  promote  any  pub- 
lic interest,  nor  to  subserve  any  public  purpose,  nor,  in  short, 
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to  have  any  relation  to  the  public  convenience  or  public  wel- 
fare." This  'can  not  be  said  of  the  use  to  which  the  lands 
here  sought  to  be  condemned  are  to  be  appropriated,  for  the 
extinguishment  of  the  defendant's  interest  in  the  property 
here  mentioned  enures  to  the  public  service  and  has  connec- 
tion with  and  relation  to  the  public  welfare. 

Upon  the  Court  below  overriding  the  demurrer,  the  de- 
fendants answered  and  the  plaintiflF  filed  its  replication, 
whereupon  the  Court,  on  the  18th  of  September,  passed  its 
order  directing  the  sheriff  to  "summon  twenty  good  and  law- 
ful men  of  Washington  county  to  appear  at  the  Court  House 
on  the  17th  day  of  September,  1912,  at  the  hour  of  9.80 
A.  M.,  to  act  and  serve  as  jurors  at  the  hearing  and  determi- 
nation of  said  case."  The  sheriffs  return  thereto  was  "Jurors 
summoned  as  commanded."  For  some  reason  not  disclosed 
by  the  record  the  case  was  not  heard  on  the  l7th,  but  on 
September  19th,  two  days  thereafter,  at  which  time  the 
defendants  moved  to  quash  and  annul  the  said  order  of  Court 
passed  on  September  13th.  This  motion  being  overruled, 
the  defendants  then  moved  to  quash  the  proceedings  of  the 
sheriff  under  said  order,  and  particularly  his  return  thereto. 
This  motion,  too,  was  overruled,  whereupon  the  defendants 
entered  a  "challenge  to  the  array,"  which  was  denied  them, 
when  the  defendants  refused  the  list  of  jurors. 

These  various  motions  arose  from  the  contentions  of  the 
defendants,  which  were:  1st,  that  the  jury  was  not  selected 
in  the  manner  intended  and  provided  for  by  said  Chapter 
117  of  the  Acts  of  1912;  and  2nd,  that  the  return  of  the 
sheriff  "Jurors  summoned  as  commanded,"  was  not  a  proper 
return,  inasmuch  as  it  did  not  give  the  names  of  the  persons 
so  summoned  by  him. 

The  defendants  contend  that  in  cases  like  the  one  before 
us,  the  Act  of  1912,  Chapter  117,  prohibits  the  method  here 
adopted  of  selecting  persons  to  serve  as  jurors,  and  they  in- 
sist that  under  that  statute,  which  is  now  in  force,  jurors  in 
such  cases  should  be  selected,  in  the  usual  way,  from  those 
regularly  drawn  as  jurors  to  serve  at  a  given  term  of  the 
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Court  It  is  upon  the  following  language  found  in  the  title 
and  repeated  in  the  first  section  of  the  Act  that  the  defend- 
ants base  their  contention,  to  wit:  "Providing  that  the  pro- 
ceedings therefor  shall  be  before  a  jury  in  Court  instead  of 
before  a  sheriff's  jury.''  In  addition  to  this  language  there 
is  nothing  in  the  Act  that  sheds  further  light  upon  the  ques- 
tion here  raised. 

Prior  to  the  passage  of  this  Act,  in  proceedings  like  the 
one  before  us,  the  jury  was  not  only  selected  by  the  sheriff, 
but  the  hearing  was  before  him,  that  is,  in  his  presence,  and 
out  of  the  presence  of  the  Court,  and  it  is  to  such  a  jury  that 
the  statute  has  reference  when  it  speaks  of  a  ''sheriff's  jury/* 
and  it  is  it  which  the  statute  distinguishes  from  a  ''jury  in 
Court."  Under  the  present  law  there  is  no  express  direction 
as  to  how  a  jury  shall  be  selected,  but  it  is  required  that  the 
proceedings  shall  be  before  a  "jury  in  Court,"  that  is,  the 
testimony  shall  be  taken  and  the  case  tried  in  the  presence  of 
the  Court  and  subject  to  its  direction  as  in  other  cases. 

In  support  of  their  contention,  our  attention  has  been 
called  by  the  appellants  to  the  language  of  this  Court  in  the 
case  of  Baltimore  Belt  R.  R.  Co.  v.  BaUzell,  75  Md.  94,  in 
which  it  said:  "The  term  'jury^  used  in  a  constitution  or 
statute  will  be  understood  as  meaning  a  common  law  jury." 

This  expression  of  the  Court,  however,  taken  from  the  body 
of  the  opinion  is  misleading  when  not  considered  in  connec- 
tion with  what  else  said  by  the  Court  in  relation  thereto. 
The  Court  there  said:  "But  for  the  opinion  of  the  judge 
below,  it  would  not  have  occurred  to  us  there  was  any  dif- 
ficulty as  to  this  question.  Ordinarily,  it  is  true,  the  term 
^jury'  used  in  a  constitution  or  a  statute  will  be  understood 
as  meaning  a  common  law  jury,  and,  if  no  other  jury  had 
been  known  in  law  at  the  time  of  the  adoption  of  the  Con- 
stitution of  1851  (Art.  3j  sec.  40),  this  argument  might 
have  been  unanswerable.  But  it  is  conceded  from  the 
earliest  colonial  history,  and  from  the  formation  of  the 
State  Government  down  to  the  adoption  of  the  constitu- 
tion, the  Legislature  had  provided  for  the  taking  of  pri- 
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vate  property  for  public  use,  upon  TnaTciug  compensation 
to  the  owner,  as  assessed  by  a  special  jury  summoned  on 
warrant  *  *  *  As  to  railroads,  the  L^slature  without  excep- 
tion, provided  that  the  compensation  should  be  awarded  by  a 
special  jury  simmioned  as  directed  by  section  167  (Art  23, 
Code  1888).  In  two-thirds  of  the  counties  of  this  State,  there 
are  but  two  jury  terms  a  year,  each  about  six  months  apart, 
and  we  can  hardly  suppose  the  framers  of  the  constitution 
meant  to  delay  and  embarrass  the  construction  of  railroads 
and  other  public  improvements,  by  requiring  compensation 
to  be  awarded  in  Court  by  a  common  law  jury.  At  least,  if 
such  had  been  the  intention,  if  they  intended  to  deny  to  the 
Legislature  the  exercise  of  a  power  in  this  respect, — a  power 
which  had  been  exercised  from  the  beginning  of  the  Gk)vem- 
ment — it  is  but  fair  to  presume  this  intention  would  have 
been  declared  in  plain  and  explicit  terms." 

What  was  there  said  in  no  wise  supports  the  contention  of 
the  defendants,  but  on  the  contrary,  furnishes  us  with  author- 
ity to  hold  in  this  case  that  such  is  not  the  meaning  of  the 
constitution.  And  what  was  then  said  as  to  the  infrequent 
convening  of  the  jury  terms  of  our  Courts  in  many  counties 
of  this  State,  is  true  at  the  present  time,  and  it  has  special 
application  to  this  case.  They  have  in  Washington  county 
what  are  known  as  three  jury  terms  in  each  year,  which  con- 
vene on  the  second  Monday  in' February,  May  and  Novem- 
ber, respectively,  and  one  non-jury  term  which  convenes  on 
the  first  Monday  in  August.  It  will  thus  be  seen  that  be- 
tween the  first  Monday  in  August  and  the  second  Monday  in 
November  in  each  year,  a  period  of  three  and  one-half 
months,  there  is  no  regular  panel,  that  is,  a  panel  regularly 
drawn  for  a  given  term,  from  which  a  jury  could  be  selected 
to  hear  and  determine  cases  of  this  character.  The  petition 
in  this  case  was  filed  on  August  9th,  and  therefore  if  the 
case  was  to  be  heard  only  by  a  jury  such  as  we  have  men- 
tioned, regularly  selected  under  a  statute  for  a  given  term  of 
Court,  this  case  could  not  have  been  heard  for  more  than 
three  months  from  the  date  of  the  filing  of  the  petition.    And 
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as  was  said  in  the  case  from  which  we  have  just  quoted,  we 
can  hardly  suppose  the  framers  of  the  constitution  or  of  the 
statute  under  which  these  proceedings  were  instituted,  meant 
to  delay  and  emharrass  the  construction  of  railroads  and 
other  public  improvements  for  this  length  of  time. 

"If  for  any  reason  there  is  no  regular  panel  in  attendance 
and  there  are  cases  to  be  tried  which  require  the  interven- 
tion of  a  jury,  the  Court  has  power  to  order  a  special  venire. 
This  is  a  common  law  power  inherent  in  the  Courts."  24 
Cyc.  230;  17  Amer.  &  Eng.  Enc.  of  Law,  (N.  S.)  1192; 
Rockford  Ins.  Co.  v.  Nelson,  75  111.  552. 

When,  however,  at  the  time  to  be  fixed  by  the  Court  for 
trial  of  such  matters  as  are  to  be  heard  by  a  jury  the  regular 
panel  for  the  term  will  be  present,  or  under  practice  of  the 
Court,  or  existing  statutes,  can  be  reconvened  for  the  purpose 
of  hearing  such  matters  at  that  time,  the  Court  should  in  the 
absence  of  some  sufficient  cause  to  the  contrary  direct  the 
jury  to  be  selected  from  the  regular  panel,  and  for  that  pur- 
pose take  such  steps  as  may  be  necessary  to  have  them  preij- 
ent.  If  there  be  not  a  sufficient  number  of  qualified  jurors 
then  present,  the  Court  may,  of  course,  direct  such  number 
of  talismen,  as  may  be  necessary  to  be  summoned. 

The  objection  made  by  the  defendants  to  the  return  of  the 
sheriff  because  of  his  failure  to  return  therewith  the  names 
of  the  persons  summoned  by  liim,  under  the  order  of  Court, 
to  serve  as  jurors,  can  not,  in  our  opinion,  have  the  effect  of 
invalidating  the  return,  nor  can  it  affect  the  eligibility,  as 
jurors,  of  those  sunmioned  by  him  under  the  said  order  of 
Court  to  which  such  return  was  made.  Had  they  asked  for 
it,  the  Court  would  no  doubt  have  required  the  sheriff  to  have 
amended  his  return,  giving  the  names  of  those  simimoned  by 
him.  But  in  any  event,  it  would  not  have  invalidated  the 
return  or  rendered  ineligible,  as  jurors,  those  summoned  by 
him. 

In  the  progress  of  the  trial  six  exceptions  were  noted  by 
the  defendants,  five  to  the  rulings  of  tho  Court  on  the  admis- 
sion of  evidence,  and  one  to  its  rulings  on  the  prayers.     The 
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petitioner  offered  five  prayers,  all  of  which  were  granted, 
and  the  defendants  offered  eighteen  prayers,  two  of  wrhich, 
the  third  and  eighth,  were  granted  and  the  others  were 
rejected.  The  Court,  however,  granted  an  instruction  in  lieu 
of  the  fifth  prayer  offered  by  the  defendants.  The  defend- 
ants excepted  to  the  granting  of  the  plaintiff's  prayers  and 
to  the  rejection  of  their  prayers,  as  well  as  to  the  instruction 
of  the  Court  granted  in  lieu  of  their  fifth  prayer. 

The  five  exceptions  to  the  rulings  upon  the  evidence  were 
not  pressed  in  the  oral  argument  or  alluded  to  in  the  brief. 
We,  however,  discover  no  error  in  the  admission  of  the  testi- 
mony. 

As  we  have  already  very  fully  stated  the  law  of  this  case, 
we  will  not  now  discuss  each  of  the  five  granted  prayers  of  the 
plaintiff,  or  the  sixteen  rejected  prayers  of  the  defendants, 
but  will  state  generally  that  the  granted  instructions,  includ- 
ing the  prayer  of  the  Court,  properly  presented  the  law  of 
this  case  to  the  jury,  and  there  is  nothing  contained  therein 
that  is  materially  inconsistent  with  the  law  of  the  case  as 
we  have  stated  it  in  this  opinion.  We  will,  however,  discuss 
briefly  the  sixteenth  prayer  of  the  defendants,  to  which  our 
attention  has  been  particularly  called  and  which  is  not  cov- 
ered by  what  we  have  already  said. 

In  this  prayer  the  Court  was  asked  to  instruct  the  jury 
that  should  they  find  that  land  in  addition  to  that  already 
used  and  occupied  by  the  railroad,  was  reasonably  necessary 
for  tiie  construction  of  the  addition  to  the  yards  of  the  com- 
pany, "still  the  verdict  of  the  jury  should  be  for  the  defend- 
ants if  the  jury  shall  further  find  that  the  plaintiff  is  the 
owner  of  the  tract  of  land  spoken  of  by  the  witnesses  as  the 
Crawford  farm,  and  also  of  the  tract  spoken  of  by  the  wit- 
nesses as"  haying  been  purchased  by  the  plaintiff  from  Daniel 
Startzman,  provided  the  jury  shall  further  find  that  the  said 
plaintiff  can  with  reasonable  convenience  for  the  necessary 
extension  and  addition  to  its  yards  aforesaid,  use  the  afore- 
said lands  spoken  of  by  the  witnesses  as  the  Crawford  farm 
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and  the  Daniel  Startzman  lands  instead  of  the  land  described 
in  the  petition  filed  in  this  case,  for  such  addition." 

In  passing  upon  this  prayer,  it  is  not  necessary  for  us  to 
determine  whether  the  law  is  properly  stated  therein,  for 
should  it  be  properly  stated,  and  we  are  not  to  be  understood 
as  saying  that  it  is,  there  is  nothing  in  the  evidence  tending 
to  show  that  the  plaintiff  company  can.  with  reasonable  con- 
venience, for  the  necessary  extension  and  addition  to  its 
yards,  use  the  lands  in  the  prayer  mentioned  as  belonging 
to  said  company.  The  evidence  discloses  that  the  Crawford 
farm,  as  well  as  a  part  of  the  Startzman  land,  is  the  property 
of  the  plaintiff,  yet  there  is  no  evidence  whatever  as  to  the 
physical  character  and  conformation  of  said  land,  or  whether 
it  was  suitable  or  convenient  for  the  purposes  set  forth  in 
the  petition.  Two  of  the  employees  of  the  company  were 
upon  the  stand  and  the  fact  of  the  ownership  of  this  prop- 
erty by  the  plaintiff  company  was  elicited  from  them,  yet  no 
inquiry  was  made  on  the  part  of  the  defendants  as  to  the 
physical  character  of  this  land,  or  whether  or  not  it  was 
suitable  for  the  purposes  for  which  the  land  sought  to  be 
condemned  is  wanted,  or  whether  it  could  be  conveniently 
used  for  such  purposes.  There  is  no  evidence  in  the  record 
tending  to  show  the  existence  of  the  facts  which,  by  this 
prayer,  are  left  to  the  jury  to  find.  It  was,  however,  stated 
by  one  of  the  employees  of  the  company  that  if  the  road  or 
right  of  way  was  moved  to  the  South  of  the  proposed  rail- 
road, it  would  be  crowded  into  more  tracks,  and  this  they 
wished  to  avoid. 

It  follows  from  what  we  have  said  that  the  judgment  of 
the  lower  Court  should  be  affirmed. 

Judgment  affirmed  as  per  curiam  filed, 
with  costs  in  this  Court  to  the  appellee, 
the  costs  in  the  hirer  Court  to  be  paid 
by  the  appellees,  as  provided  for  by  the 
statute. 
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Of  Cases  [>esisrDated  not  to  be  Reported. 

CROFT  LUMBER  COMPANY  vs.  NINIAN  IT.  BOND. 

Directors  of  Corporations;  fiduciary  relations;  directors  acting  as 
purchase  agents. 

Where  a  director  of  a  corporation  acts  as  its  agent  in  purchasing 
real  estate,  and  directly  or  indirectly,  receives  a  share  in  the 
commissions  for  such  sales,  he  is  accountable  to  the  corporation 
therefor. 

Decided  Jamiary  nth,  191S, 

Appeal  from  the  Circuit  Court  of  Garrett  County  (Hen- 
derson, J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Burke,  Pattison,  Thomas.  Urner  and  Stock- 
bridge,  JJ. 

Albert  A.  Dovh  and  Ferdinand  Williams,  with  whom  was 
Gilmor  S.  HamUl  on  the  brief),  for  the  appellant. 

Edwin  H.  Sincell  and  Hcfrvey  F,  Smith  (with  whom  was 
Frederick  A.  Thayer  on  the  brief),  for  the  appellee. 

A  bill  was  filed  against  a  director  of  a  corporation,  alleg- 
ing that  while  such  director  and  acting  as  its  agent  in  the 
purchase  of  certain  lands,  he  had  received  a  portion  of  the 
commissions  from  the  vendor;  the  bill  was  filed  to  recover 
the  commissions,  and  to  enjoin  him  from  transferring  certain 
notes,  etc ;  on  appeal  from  an  order  dismissing  the  bill,  it 
was  held  that  sufficient  evidence  to  sustain  the  bill  had  not 
been  adduced. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court 
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ACCEPTANCE.    See  Deeds,  5,  6. 

ACCOUNTING.    See  Auditor's  Accounts:  Bill  foe — . 
Failure,  not  fraudulent. 

Failure  to  account  is  not  necessarily  a  fraudulent  failure. 

American  Surety  Co,  v.  Spice,  p.  7 

ACTS  OF  GENERAL  ASSEMBLY. 

1796,  ch.     68 — Markets;  regulations.  p.  617 

1798,  ch.  101— Testamentary  law.  p.  154 

1798,  ch.  101,  sub-sec.  8,  sec.  5 — Executors;  when  charge- 
able with  costs.  p.  154 
1802,  ch.  Ill — ^Religious   corporations;    trustees   of    Zion 
Chapel ;  incorporation  of — .             p.  513 
1810,  ch.     34 — ^Devises  and  l^acies  not  to  lapse  by  death 
of  legatee,  etc.                                  p.  438 
1832,  ch.  295 — ^Devises  and  legacies  not  to  lapse  by  death. 

p.  438 

1856,  ch.  154,  sees.  116-117 — Mortgages;  assignment  of — ; 

form.  pp.  585,  597 

1861,  ch.    44  (Special  Session) — Executors;  power  to  sue. 

p.  154 
1868,  ch.  373 — ^Mortgages ;  assignment ;  recording,  p.  597 
1884,  ch.  485 — ^Leases  redeemable  at  15  years.  p.  547 

1888,  ch.  262 — Executors;  right  to  sue.  p.  154 

1888,  ch.  395 — ^Leases  redeemable  after  10  years,      p.  547 
1890,  ch.     84 — Trustees  of  Presbytery  of  Baltimore;  in- 
corporation, p.  671 
1890,  ch.  411 — Judgment  by  confession;  power  of  clerk  to 
enter  during  recess.  p.  129 
1892,  ch.  392 — Promissory  notes;  presumption  of  owner- 
ship and  payment.                           p.  598 
1896,  ch.  160 — Surety    companies;    deposits    with    State 
Treasurer;  voluntary  dissolution,    p.  351 
1896,  ch.  202,  sec.  88 — Election  laws.                pp.  553,  555 
1898,  ch.  123— Baltimore  City  Charter.  p.  617 
1898,  ch.  531 — Road  Comm.  Anne  Arundel  Co.       p.  389 
1900,  ch.  207 — Leases ;  redeemable  after  6  years,      p.  547 
VOL.  119                                  44 
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ACTS  OF  GENERAL  ASSEMBLY— Continued. 

1906,  ch.  270 — Fiduciaries ;  deposit  of  monies.        •  p.  394 

1908,  ch.  179,  sec.   14,  p.   564 — ^Liquor  License  Law  for 

Baltimore  county;  parties  convicted  of 

second  offense.  p.  62 

1908,  ch.  214   (p.  649)— Baltimore  City;  water  supply; 

extension  of — .  pp.  191,  571 

1908,  ch.  240  (p.  23) — General  Corporation  Law.    p.  493 

1908,  ch.  240,  sec.  41  (p.  41)— Stockholders'  liability. 

p.  489 
1908,  ch.  240,  sec.  79  (p.  55)— Stockholders'  liability. 

pp.  490, 493 
1908,  ch.  305  (p.  58)— Stockholders'  liability.  p.  493 

1908,  ch.  737  (p.  103)— Election  laws;  counting  ballots. 

p.  544 
1910,  ch.     37  (p.  323) — Devises  and  l^acies  not  to  lapse 
because  of  death  of  legatee,  etc.       p.  437 
1910,  ch.     53  (p.  72)— Stockholders'  liabilities.        p.  490 
1910,  ch.  180,  sec.  16  (p.  358) — Common  carriers ;  rebates 
or  free  tickets.  p.  484 

1910,  ch.  741  (p.  113) — Election  Law;  primary  elections. 

p.  543 
1910,  ch.  744  (p.  575)— Roads  of  Baltimore  Co.        p.  475 
1910,  ch.  756  (p.  83) — ^Religious  corporations;  incorpora- 
tion ;  time  for  filing  certificate  extended. 

p.  514 
1912,  ch.       2— Primary  Election  Law.  pp.  544,  546 

1912,  ch.     32 — Condemnation  proceedings.  p.  571 

1912,  ch.  117 — Condemnation  proceedings. 

pp.  570,  589,  675,  681 
1912,  ch.  218 — Religious  corporations;  filing  copy  of  cer- 
tificate, p.  514 
1912,  ch.  345— Public  Road  Law.                       pp.  468,  480 

ADMTISriSTRATORS.      See    Admixistkation.      Execf- 

TORS^  ETC. 

ADMINISTRATION. 
Widow's  rights. 

Under  sees.  308  and  309  of  Art.  93  of  the  Code  of  1912,  if  a 
deoodent   leaves   a  widow   and  no   infant  child   or  children 
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ADMINISTRATION— Continued. 
surviving  him,  the  widow  is  entitled  to  an  allowance  of  $75.00^ 
or  its  equivalent  in  house  or  kitchen  furniture. 

Beachley  v.  Estate  of  Bollinger,    p.  .1 56 

ADVEESE    POSSESSION.      See    Eeligious    Corpora- 
tions. 

AGENTS.    See  Principai.  and  Agent. 

APPEALS. 

I.  In  Equity:  demurrers: 

For  the  purpose  of  appeal,  a  demurrer  to  a  whole  bill  will  be 
treated  as  an  answer  within  the  meaning  of  section  37  of 
Article  5  of  the  Codes,  (1912).  Dixon  v.  Dixon,    p  415 

3.  Parties. 

Persons  not  parties  to  a  suit  have  no  standing  or  right  to  take 
an  appeal.       Bernstein,  Cohen  £  Co,  v.  Stansbury,     p.  S^^O 

3.  Record:  petitions,  exhibits,  etc. 

Petitions,  affidavits  and  exhibits,  although  included  in  the  rec- 
ord, will  not  be  considered  on  appeal  to  the  Court  of  Appeals, 
unless  properly  set  out  in  bills  of  exceptions. 

Cochran  v.  State,     p  548 

APPEALS:  COURT  OF—.     . 
I.  Effect  of—. 

An  appeal  from  the  final  judgment  of  a  civil  court  brings  up 
the  Court's  rulings  on  demurrers  to  pleas  and  replications 
without  any  bill  of  exceptions  or  writ  or  error. 

Feldmeyer  v.  Wemtz.     p.  287 
2. Questions  raised  and  decided  on  appeal  are  not  open  to  ques- 
tion or  review  upon  a  second  appeal  of  the  same  cause. 

De  Beam  v.  Winans.     pp.  392-393 

3.  Where  a  decree  is  reversed  on  appeal,  on  certain  points  only, 
and  remanded  for  further  proceedings  in  accordance  with 
the  opinion  of  the  Court  of  Appeals,  it  is  error  to  alter  the 
decree  upon  points  as  to  which  there  had  been  no  reversal 
on  the  first  appeal.  De  Beam  v.  Winans.     p.  393 

4.  Second  appeal. 

Upon  a  second  appeal  of  a  case,  the  Court  of  Appeals  may 
look  into  and  decide  questions  involved  in  the  record  pre- 
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APPEALS;  COURT  OY— Continued. 

viously  brought  up;  provided  no  decision  of  those  qu^tions 
was  made  in  the  former  appeal. 

Carrington  v.  Basshor,     p.  381 
5«  But  the  Court  of  Appeals  is  presumed  in  every  case  to  have 
considered  all  questions  properly  presented  by  the  record,  and 
raised  on  appeal,  which  were  found  necessary  for  the  deter- 
mination of  the  rights  of  the  parties  to  the  suit. 

Carrington  v.  Basshor.     p.  381 

6.  Questions  considered. 

Questions  are  not  open  for  review  by  the  Court  of  Appeals  that 
do  not  appear  by  the  record  to  have  been  made  or  considered 
in  the  Court  below.        American  Surety  Co,  v.  Spice,    p.  2 

7.  Record:  costs;  irrelevant  matter. 

AYhere  the  record  contains  much  matter  which  should  not 
have  been  included,  and  the  main  questions  were  decided 
against  the  appellant,  the  costs  may  be  ordered  to  be  paid 
from  the  fund.  De  Beam  v.  Winans.    p.  402 

8.  Criminal  appeals. 

On  an  appeal  in  a  criminal  case,  where  the  only  error  is  in 
the  sentence  imposed,  the  Court  of  Appeals,  under  section  81 
of  Article  5,  may  remand  the  record  to  the  Court  below  in 
order  that  the  Court  may  enter  a  proper  judgment  or  sen- 
tence. But  where  there  are  other  reversible  errors,  in  addition 
to  the  error  in  the  imposing  of  the  sentence,  the  judgment 
must  be  reversed  and  a  new  trial  awarded. 

Cochran  v.  State,     pp.  557-558 

ATTACHMEXT. 

1.  Amendment. 

All  papers  in  attachment  cases  can  be  amended  in  the  same 
manner  and  to  the  same  extent  as  proceedings  in  any  other 
suit  or  action  at  law.  De  Beam  v.  De  Beam.    p.  429 

2.  Excess  condemnation. 

If  a  judgment  of  condemnation  exceeds  the  amounts  named 
in  the  account,  the  error  may  be  corrected  by  filing  a  remit' 
titur,  De  Beam  v.  De  Beam,    p.  423 

3.  Jurisdiction:  registered  bonds. 

Bonds  which  were  wrongly  distributed  to,  and  registered  in 
the  name  of  others  than  the  rightful  owner,  were  deposited 
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ATTACKMEIST—Contmved. 
hj  a  trustee  in  a  deposit  company.  The  owner,  who  was  a 
non-resident,  in  proper  proceedings  in  the  courts  of  Balti- 
more City  obtained  an  order  setting  aside  the  distribution, 
and  decreeing  that  the  registration  should  be  cancelled  and 
the  bonds  returned  to  him;  pending  these  proceedings,  cer- 
tain of  his  creditors  sought  to  attach  the  bonds;  the  owner 
objected  that  the  judgment  of  condemnation  was  rendered 
without  jurisdiction  over  any  property  of  the  defendant  in  the 
State ;  it  was  held,  that  as  the  bonds  were  in  the  City  of  Balti- 
more, and  as  they  had  been  awarded  to  the  owner  by  the 
courts  of  that  city,  and  as  they  were  still  under  the  jurisdic- 
tion of  the  Court,  it  had  jurisdiction  to  issue  the  writ  of  con- 
demnation in  the  attachment  proceedings,  at  the  instance  of 
the  owner's  creditors.  De  Beam  v.  De  Beam.    p.  429 

4.         — ;  creditors*  rights. 

Certain  bonds  held  by  trustees  had  been  wrongly  registered  in 
the  names  of  parties  other  than  the  true  owner;  the  owner 
had  obtained  a  decree  for  the  cancellation  of  such  registra- 
tion and  for  the  return  of  the  bonds  to  him;  meanwhile,  and 
pending  the  further  proceedings,  creditors  of  the  true  owner 
endeavored  to  attach  the  bonds  and  to  prevent  their  delivery 
to  him;  the  owner  then  instituted  proceedings  to  resist  the 
cancellation,  and  it  was  held,  that  equity  was  under  no  obli- 
gation to  aid  him  in  avoiding  his  creditors,  but  that  it  was 
its  duty  to  give  the  latter  the  equal  protection  of  the  laws, 
and  not  to  exercise  its  power  to  put  the  bonds  beyond  their 
reach.  De  Beam  v.  Winans.    p.  397 

5-  Should  the  real  owner  of  the  bonds  interfere  with  the  cancel- 
lation, then,  it  was  further  held,  the  trustees  should  be  ordered 
to  deliver  the  bonds  to  the  sheriff,  to  be  sold  while  still  regis- 
tered, the  purchaser  to  take  necessary  steps  to  have  the  regis- 
tration cancelled.  De  Beam  v.  Winans.     p.  401 

^«  But  the  decree  should  not  authorize  the  seizure  or  sale  of  the 
bonds  in  the  condemnation  proceedings  until  after  the  can- 
cellation of  the  registration,  so  as  not  to  sacrifice  the  bonds. 

De  Beam,  v.  Winans.     pp.  401-402 

7.  Proof  of  debt. 

The  provisions  of  section  13  of  Article  9  of  the  Code  requir- 
ing proof,  in  attachment  cases,  of  the  debt  due,  and  also  the 
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amount  of  the  assets  in  the  hands  of  the  garnishee  subject 
to  attachment,  only  apply  in  cases  where  there  are  garnishees, 
and  do  not  apply  to  judgments  or  condenmations  nUi  of  prop- 
erty attached  as  per  schedule. 

De  Beam  v.  De  Beam.    pp.  422-423 

8.  Sale  of  property. 

Property  attached  is  not  sold  under  the  attachment  proceed- 
ings; but,  after  a  judgment  of  condemnation,  an  order  of 
fieri  facias  is  issued  for  the  purpose  of  selling  the  property 
condemned.  De  Beam  v.  Winans.    p.  398 

9.  Seizure  of  property:  when  unnecessary. 

In  attachment,  actual  seizure  of  the  property  is  not  always 
necessary ;  but  when  it  can  not  be  seized  and  taken  from  the 
hands  of  a  garnishee  the  plaintiff  has  the  right  to  interro- 
gate the  garnishee  and  thus  get  a  description  of  the  property 
into  the  record,  so  that  judgment  of  condemnation  of  equi- 
table interests  may  be  definite  and  certain. 

De  Beam  v.  De  Beam.    p.  427 

10.  But  if  the  garnishee  voluntarily  files  a  list  of  the  securities, 
with  their  name  and  number,  etc.,  the  securities  may  be 
taken  and  condemned  without  actual  seizure. 

De  Beam  v.  De  Beam.    p.  428 

11.  Sufficiency  of  cause  of  action. 

In  attachment  proceedings,  when  the  sufficiency  of  the  cause  of 
action  filed  with  the  attachment  was  not  decided  or  raised 
in  the  Court  below,  the  question  can  not  be  raised  on  appeal. 

De  Beam  v.  De  Beam.   p.  430 

AUDITOK'S  ACCOUNT.    See  Bill  for  Accounting. 

BALLOTS.     See  Election  Laws. 

JiALTIMOHE  CITY.    See  Stbeets,  etc. 

BALTIMORE  CITY  WATER  SUPPLY.  See  Injunc- 
tions. 

BALTIMORE  COUNTY  ROAD  LAW.  See  Constitu- 
tional Law,  6. 

BANKRUPTCY. 
I.  Failure  to  account. 

Failure  to  account  is  not  necessarily  a  fraudulent  failure. 

American  Surety  Co.  v.  Spice,    p.  7 
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2,  Fraudulent  failure  to  account. 

The  term  fiduciary  capacity  as  used  in  sec.  17  of  the  Bankrupt 
Act  of  1898,  refers  to  technical  and  express  trusts  and 
excludes  conversions  and  frauds  by  commission  men,  brokers, 
agents,  parties,  etc.,  and  other  implied  trusts. 

American  Surety  Company  v.  Spice,    p.  9 

S»  Discharge. 

A  judgment  of  a  surety  against  the  principal  for  money  paid 
for  and  on  account  of  a  default  of  the  latter  in  his  contract 
with  his  employer,  is  not  a  judgment  in  an  action  for  fraud 
or  created  by  the  debtor's  fraud,  etc.,  so  as  to  be  excluded 
from  the  benefit  of  discbarge  under  sec.  17  of  the  Bankrupt 
Act  of  1898.  American  Surety  Company  v.  Spice,    p.  7 

4.         — ;  extension  of  time. 

When  the  time  for  the  filing  of  an  auditor's  account  had  been 
duly  extended  by  the  Court,  objection  can  not  be  made  on 
appeal  that  the  account  had  not  been  filed  on  the  date  of  the 
original  order.  Wilmer  v.  Placide.    p.  62 

BILL  FOR  AN  ACCOUNTING. 

1.  Commissions:  waiver. 

On  a  bill  for  an  accounting  where  the  right  to  claim  commis- 
sions had  been  waived  and  had  not  been  raised  below,  the 
claim  can  not  be  considered  on  appeal. 

Wilmer  v.  Placide,    p.  62 

2.  Limitations:  waiver. 

The  defense  of  limitations  is  lost  if  the  defendant  before  plead- 
ing or  relying  upon  it  does  some  act,  or  stands  by  and  suffers 
some  act  to  be  done,  which  necessarily  implies  a  waiver  of 
such  defense  on  his  part.  Wilmer  v.  Placide.    pp.  63-54 

3.  Where  a  complainant  presents  his  claim  with  a  bill,  and  the 
defendant  in  his  answer  denies  its  existence,  but  does  not 
plead  limitations  thereto,  he  can  not  after  the  case  has  been 
contested  on  the  groimd  of  the  existence  of  the  claim,  rely 
upon  the  statute  by  way  of  exception  to  the  audit  which 
allows  it.  Wilmer  v.  Placide.    p.  64 

BILL  OF  PARTICULAES. 
1.  Waiver. 

By  pleading  to  the  declaration  a  defendant  waives  his  right  to 
exact  a  bill  of  particulars. 

White  Automobile  Co.  v.  Dorsey.    p.  286 
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BONDS.    See  Attachment. 

BOOKS :  ENTRIES  IN—.    See  Evidence,  3,  10. 

BOOKS :  PRODUCTION  OF—.    See  Evidence,  15. 

BOOKS:  SCIENTIFIC.    See  Evidence,  17. 

BRITISH  STATUTES.    See  Statute  of  Uses. 

CEMETERY  COMPANIES.    See  Liens. 
I.  Insolvency. 

Upon  the  insolvency,  dissolution  and  sale  of  a  cemetery  com- 
pany  which  had  sold  lots  under  an  agreement  for  their  per- 
petual care  and  maintenance,  it  is  proper  that  a  stipulation 
should  be  made  for  the  assumption  of  this  duty  by  the  pur- 
chaser of  the  cemetery  property. 

Oregory  v.  Chapman,    p.  509 

CLERICAL  ERRORS.    See  Pleading. 

CLOUD  UPON  TITLE. 

1.  Deeds  wron^ully  placed  on  record. 

Placing  on  record  a  deed  and  mortgage  conveying  property  to 
which  the  grantors  and  mortgagors  had  no  right,  is  liable 
to  cause  a  cloud  upon  the  title  to  jthe  property,  and  by  a 
proper  proceeding  such  deeds  may  be  declared  null  and  void. 

Stewart  v.  May.    p.  16 

2.  Possession:  tenant. 

Possession  by  a  tenant  is  such  possession  as  will  enable  the 
landlord  to  maintain  a  bill  to  remove  a  cloud  upon  the  title. 

Stewart  v.  May.     p.  17 

CODE  OF  PUBLIC  GENERAL  LAWS  (1860). 

Art.  10,  sec.     12 — Scire  facias.  p.  426 

Art.  93,  sec.  105 — Distribution   among  creditors,  p.  155 

Art.  93,  sec.  304 — Legacies  not  to  lapse.  p.  438 

CODE  OF  PUBLIC  GENERAL  LAWS  (1888). 

Art.  23,  sec.     53 — Corporations;  power  to  own  land. 

p.  505 
Art.  23,  sec.     64 — Stockholders'  liability  to  creditors. 

p.  492 
Art.  23,  sec.  167 — Condemnation  proceedings.  p.  683 
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CODE  OF  PUBLIC  GENERAL  LAWS  (1888)— Cont'd. 
Art.  26,  sec.       6 — Judgment  by  confession ;  power  of  clerk 

during  recess.  p  129 

Art.  93,  sec.  314 — ^Devises  and  legacies  not  to  lapse  by 

death  of  legatee.  p.  438 

CODE  OF  PUBLIC  GENERAL  LAWS  (1904). 

Art     9,  sec.     10 — Fiduciaries;  bond  for  safety  of  securi- 
ties, p.  394 

Art.  23,  sec.  1  to  92 — General  Corporation  Law.       p.  493 

Art.  23,  sec.     72 — Stockholders'  liability  to  creditors. 

p.  492 

Art.  23,  sec.  251  to  256,  sec.  360  to  366— Condemnation  by 
corporations.  p.  477 

Art.  27,  sec.  166 — Chattel  mortgages;  fraudulent  removal 
of  property.  p.  244 

Art.  66,  sec.     25 — Promissory  notes;  presumption  of  own- 
ership and  payment.  p.  598 

Art.  75,  sec.       2 — Pleading;  plain  statement  of  facts  suf- 
ficient, p.  290 

Art.  81,  sec.  112 — Taxation;  executors'  commission. 

p.  157 

Art.  81,  sec.  113 — Taxation;  executors'  commissions;  duty 
of  Orphans'  Court.  p.  157 

Art.  93,  sec.       6 — Executors'  commissions;  legacy  in  lieu 
of—.  p.  157 

Art.  93,  sec.  320 — Legacies;  not  to  lapse  by  death  of  leg- 
atee, p.  438 

CODE  OF  PUBLIC  GENERAL  LAWS  (1912). 

Art.     5,  sec.     10 — Appeals  in  criminal  cases.  p.  548 

26 — ^Appeals  in  equity.  p.  320 

27 — Special  orders  from  which  appeal  may 
be  taken.  p.  414 

80 — Appeals  in  criminal  cases.  p.  542 

81 — ^Appeals  in  criminal  cases;  remanding 
for  sentence.  pp.  68,  557 

10— What  may  be  attached.         pp.  421, 425 
13 — Attachment;  proceedings  on  judgment 
nid.  p.  422 

Art.  13,  sees.  47  and  77 — Negotiable  instruments;  want  of 
consideration.  p.  43 
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CODE  OF  PUBLIC  GENERAL  LAWS  (1912)— Cont'd. 

Art.  16,  sec.  142 — Practice  in  equity;  process — ^when  to 
issue ;  filing  exhibits,  etc.         p.  415 

Art.  16,  sec.  205— Equity;  preliminary  decision  of  ques- 
tions of  law.  p.  494 

Art.  21,  sees.  34,  35 — Mortgages;  assignment  of.       p.  597 

Art.  23,  sec.     66 — Stockholders'  liability  to  creditors. 

pp.  489, 494 

Art.  23,  sec.  80 — Corporations;  dissolution  otherwise 
than  by  judicial  proceedings,    p.  31 

Art.  23,  sec.  104 — Stockholders'  liability  to  creditors. 

p.  490 

Art.  23,  sec.  278 — ^Railroads ;  grade  crossings  unlawful 

p.  680 

Art.  23,  sees.  428  and  440 — Common  carriers;  free  trans- 
portation, p.  484 

Art.  25 — County  Commissioners ;  powers  of — .  p.  387 

Art.  25,  sees.  91,  105  and  106 — County  Commissioners; 
powers  of — .  Public  wharves  and 
landings.  pp.  387-389 

Art.  26,  sec.  6 — Judgment  by  confession;  power  of  clerk 
to  enter,  during  recess.  p.  129 

Art.  33,  sec.     78 — Election  laws ;  ballot  boxes.  p.  550 

Art.  33,  sec.     76 — Election  laws ;  spoiled  ballots,      p.  557 

Art.  33,  sec.  96 — Election  laws;  clerks;  wilful  neglect  of 
duty,  etc.  p.  555 

Art.  35,  sec.       3 — Evidence;  competency  of  witnesses. 

p.  608 

Art.  53,  sec.       1 — Landlord  and  tenant;  notice  to  remove. 

p.  123 

Art.  75,  sec.     24,   sub-sec.   36 — Pleading;  wrongs  not  in 
contract.  p.  486 

Art.  75,  sec.  24,  sub-sec.  108 — Pleading;  in  corporation; 
partnership;  presumptions.        p. 48 

Art.  81,  sec.  120 — Taxation;  collateral  inheritance. 

p.  230 

Art.  93,  sec.       5 — Administrators ;  commissions.        p.  156 

Art.  93,  sec.     39 — Fiduciaries ;  deposit  of  monies,    p.  394 

Art.  93,  sec.  104 — Executors  and  administrators;  suits  by 
and  against.  p.  154 
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CODE  OF  PUBLIC  GENERAL  LAWS  (1912)— Confrf. 

Art.  93,  8ec.  235— Orphans^  Court ;  jurisdiction ;  estate  of 

parties  not  heard  of  for  7  years,   p.  232 

Art.  93,  sec.  308,    309 — Widows;    allowances;    how    and 

when  to  be  paid.  p.  156 

Art.  93,  sec.  323— Wills;  requisites.  p.  458 

Art.  93,  sec.  326— Wills;  probate  of.  p.  437 

Art.  93,  sec.  338— Wills;  probate  of—.  p.  652 

Art.  93,  sees.  342,  343,  344,  345,  346,  348,  349  and  355— 

Wills ;  probate  of — .  p.  651 

Art.  93,  sec.  353 — ^Wills ;  probate  when  attesting  witnesses 

are  dead  or  missing.  p.  461 

CODE  OF  BALTIMORE  CITY  (1879). 

Art.  35,  sec.  108 — Markets;  limits  of  Lexington — . 

p.  618 
CODE  OF  BALTIMORE  CITY  (1893). 

Art.  35,  sec.     12 — Markets ;  resisting  clerk.  'p.  620 

.  Art.  35,  sec.     53 — Markets ;  obstructing  streets.        p.  619 
Art.  35,  sees.  62  and  63 — ^Markets;  days  and  hours. 

p.  619 
Art.  35,  sec.  136 — Markets ;  limits  of  Lexington — .   p.  619 

CODE  OF  BALTIMORE  CITY  (1906). 

Art.  23,  sec.  57 — Markets ;  obstructing  streets.  p.  619 
Art.  23,  sec.  97 — Markets ;  limits  of  Lexington — .  p.  619 
Art.  23,  sees.  112  and  113 — Markets;  days  and  hours. 

p.  619 

COMMISSIONS.  See  Executors,  etc.  Orphans'  Courts. 

CONDEMNATION.     See  Attachment. 

CONDEMNATION  OF  LAND. 

I.  Acts  of  I9i3»  Chapter  117. 

By  Chapter  117  of  the  Act  of  1912,  the  Legislature  intended 
to  provide  a  new  and  conclusive  method  of  procedure  for 
the  acquisition  of  private  property  for  public  use  by  con- 
demnation, excepting  in  cases  for  the  opening,  closing,  widen- 
ing or  straightening  of  highways. 

Ridgely  v.  Baltimore  City.    p.  574 

J.  Action  at  law. 

A  condemnation  proceeding  for  the  acquisition  of  private  prop- 
erty for  public  use,  under  the  Act  of  1912,  is  a  proceeding 
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at  law,  and  the  Act  of  1912  does  not  change  the  proceeding 
into  an  equitable  one.        Ridgely  v.  Baltimore  City.    p.  577 

3*  Appraisers  appointed  by  Court:  Judicial  act. 

The  execution  of  the  method  provided  in  the  Act  for  ascer- 
taining the  compensation  due  'an  owner  for  property  taken 
in  the  proceeding  pending  in  Court,  is  a  matter  so  closely 
associated  with  the  administration  of  justice,  that  the  ap- 
pointment of  appraisers  by  the  Court  may  be  said  to  be  a 
judicial  act.  At  least,  it  is  not  so  far  non-judicial  as  to  ren- 
der the  Act  of  1912  void  for  that  reason. 

Ridgely  v.  Baltimore  City.    p.  574 

4.  Damages:  question  of  law.  ' 

The  rule  by  which  damages  are  to  be  considered  in  condemna- 
tion cases,  as  in  all  other  cases,  is  a  question  of  law.  It  is 
the  duty  of  the  Court  to  inform  the  jury  what  is  the  proper 
rule  by  which  damages  shall  be  measured. 

Ridgely  v.  Baltimore  City.     p.  581 

5.  Due  process  of  law. 

Property  taken  in  condemnation  proceedings  under  Chapter 
117  of  the  Acts  of  1912,  with  its  provisions  for  personal  sum- 
mons and  notice  by  publication  to  non-resident  owners,  etc., 
is  not  a  taking  without  due  process  of  law. 

Ridgely  v.  Baltimore  City.     pp.  577,  578 

6.  Constitutional  limitations. 

The  mode  and  manner  of  the  exercise  of  the  power  of  emi- 
nent domain  is  exclusively  vested  in  the  judgment  and  discre- 
tion of  the  Legislature,  subject  only  to  the  provisions  of  sec- 
tion 40  of  Article  3  of  the  Constitution,  declaring  that  pri- 
vate property  may  not  be  taken  for  public  use,  without  just 
compensation,  etc.,  being  first  paid  or  tendered. 

Ridgely  v.  Baltimore  City.     p.  574 

7.  Chapter  117  of  the  Acts  of  1912  does  not  attempt  to  estab- 
lish a  rule  or  measure  by  which  the  value  of  property  taken 
is  to  be  estimated.  That  is  a  judicial  question  to  be  deter- 
mined by  the  Court  upon  exceptions  to  the  award;  if  the 
appraisers  act  upon  an  erroneous  theory  in  awarding  com- 
pensation, the  Court  has  the  power,  and  it  would  be  its  duty, 
to  correct  the  error  and  give  the  correct  rule  to  guide  them 
in  awarding  damages.        Ridgely  v.  Baltimore  City.     p.  582 
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8.  — ;  remainder  of  tract. 

A  statute  which  provided  for  an  assessment  of  the  value  of  the 
land  taken  will  be  held  to  include  damages  to  the  remainder 
of  the  tract  as  well.  Ridgely  v.  Baltimore  City,    p.  581 

9.  Judgment  in  rem. 

The  judgment  contemplated  by  the  Act  of  1912,  as  in  all  other 
condemnations  of  private  property  for  public  use,  is  not  in 
personam,  but  is  a  judgment  in  rem  against  the  property 
sought  to  be  condemned.    Ridgely  v.  Baltimore  City.    p.  577 

10.  Procedure  under  Acts  of  191a,  Cliapter  117. 

Chapter  117  of  the  Acts  of  1912,  relating  to  condemnation  pro- 
ceedings, is  a  valid  Act;  the  proceedings  for  condemnation 
under  the  Act  are  proceedings  at  law,  and  the  pleadings  there- 
in should  come  as  near  as  may  be  to  the  pleadings  in  an 
action  at  law.  In  proceedings  under  it,  questions  at  law  are 
to  be  presented  by  a  demurrer  and  questions  of  fact  by  a 
proper  plea  or  "answer,"  representing  in  such  plea  or  "an- 
swer" some  one  material  issue  or  fact  for  the  determination 
of  the  jury.  Ridgely  v.  Baltimore  City.    p.  589 

11.  Railroads'  riglits:  public  use. 

The  right  that  railroads  acquire  over  the  lands  they  occupy 
is  not  for  a  private,  but  for  a  public  use. 

Pitznogle  v.  Western  Md.  R.  R.  Co.    p.  679 

12-  Where  a  railroad  company  having  power  of  condemnation 
sought  by  apt  proceedings  to  acquire  certain  land,  including  a 
strip  on  which  to  open  a  new  private  road  to  replace  a  pri- 
vate road  which  it  wished  to  close,  in  order  to  widen  its 
right  of  way  and  provide  additional  tracks,  etc.,  it  was  held, 
that  it  could  not  be  objected  that  the  strip  of  land  so  acquired 
would  not  enure  to  the  public  service  nor  tend  to  promote 
public  use  nor  have  relation  to  the  public  welfare  and  con- 
venience.      Pitznogle  v.  Western  Md.  R.  R.  Co.    pp.  678-681 

13.  Acts  of  191a,  Chapter  117:  Jury  in  Court. 

Chapter  117  of  the  Act  of  1912,  providing  that  the  condemna- 
tion proceedings  therein  provided  for  "shall  be  before  a  jury 
in  Court  instead  of  before  a  sheriff's  jury,"  does  not  require 
such  jury  to  be  selected  in  the  usual  way  from  those  regu- 
larly drawn  as  jurors,  to  serve  at  a  given  term  of  the  Court. 
Pitznogle  v.  Western  Md.  R.  R.  Co.     p.  684 
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14*  But  the  testimony  in  such  proceedings  is  to  be  taken  and  the 
case  tried  in  the  presence  of  the  Court  and  subject  to  its 
direction  as  in  other  cases. 

Pitznogle  v.  Western  Md.  R.  R.  Co.    p.  684 

15-  In  condemnation  proceedings,  a  prayer  by  the  defendant 
based  upon  the  theory  that  the  plaintiff  corporation  could 
'*with  reasonable  convenience,  for  the  necessary  extension  and 
addition  to  its  yards  aforesaid,"  use  certain  other  lands  spoken 
of  by  the  witnesses,  is  erroneous  where  there  was  no  testimony 
in  the  case  that  the  plaintiff  could  use  such  lands  with  reason- 
able convenience. 

Pitznogle  v.  Western  Md.  R.  R.  Co.    pp.  685-686 

1 6.  Sheriff's  return:  names  of  Jurors  summoned. 

The  failure  of  the  sheriff  (in  condemnation  proceedings)  to 
include  in  his  return  the  names  of  the  persons  summoned 
under  the  order  of  the  Court  to  serve  as  jurors,  can  not  invali- 
date the  return  nor  affect  the  eligibility  as  jurors  of  those 
summoned  by  him  under  the  order  of  Court  to  which  such 
return  was  made.  Pitznogle  v.  Western  Md.  R.  R.  Co.     p.  684 

COXSIDERATION.     See  Specific  Pebfoemance. 

CONSTITUTIONAL  LAW. 

1.  Powers  of  government. 

Plenary  power  in  the  legislature  for  all  purposes  of  civil  gov- 
ernment is  the  rule;  a  prohibition  to  exercise  a  particular 
power  is  an  exception.  Painter  v.  Mattfeldt.     p.  472 

2.  The  Constitution  apportions  the  power  of  government,  but 
does  not  make  any  of  the  three  departments  subordinate  to 
the  others  when  exercising  the  trusts  committed  to  it. 

Painter  v.  Mattfeldt.     p.  472 

3.  Title  to  statutes. 

Section  29  of  Article  3  of  the  Constitution,  declaring  that  a 
statute  shall  embrace  but  one  subject  to  be  clearly  described 
in  the  title,  is  mandatory;  yet  while  the  title  must  indicate 
the  subject,  it  need  not  give  an  abstract  of  the  Act,  nor  men- 
tion the  means  and  the  methods  by  which  the  purpose  is  to 
be  accomplished.  Painter  v.  Mattfeldt.     pp.  474,  475 

4-  But  the  title  must  not  be  misleading;  it  must  not  apparently 
limit  the  enactment  to  a  much  narrower  scope  than  the  body 
of  the  Act  imposes.  Painter  v.  Mattfeldt.     p.  474 
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5.  Under  section  3  of  Article  29  of  the  Constitution,  only  the 
subject  of  an  Act  need  be  described  in  the  title;  there  is  no 
requirement  that  the  means,  instrumentalities  or  the  proced- 
ure by  which  the  subject  of  the  Act  is  to  be  carried  into 
effect  shall  be  there  described. 

Ridgely  v.  Baltimore  City,    p.  674 

6.  — ;  Baltimore  County  Road  Law,  191a. 

Chapter  845  of  the  Acts  of  1912,  relating  to  good  roads  in 
Baltimore  County,  which  by  its  title  apparently  limits  the 
cost  to  one  million  and  a  half  dollars  there  mentioned,  while 
in  fact  liable  to  involve  and  burden  the  county  with  costs 
largely  in  excess  of  that  sum,  is  therefore  unconstitutional 
and  void.  Painter  v.  Mattfeldt.    pp.  479, 480 

7.  Eminent  Domain:  taking  private  property  for  public  use. 

There  is  no  express  prohibition  in  the  Constitution  or  Decla- 
ration of  Eights  against  taking  private  property  for  private 
use;  but  the  prohibition  is  implied  in  section  40  of  Article 
3  of  the  Constitution. 

Pitznogle  v.  Western  Md.  R.  R,  Co.    p.  677 

8.  Power  of  Legislature:  public  or  private  use. 

The  Legislature  can  not  make  a  particular  use  public  or  pri- 
vate, merely  by  so  declaring  it. 

Pitznogle  v.  Western  Md.  R.  R.  Co.    p.  679 

9.  — ;  Judicial  question. 

Whether  the  use  for  which  private  property  is  taken  is  to 
be  public  or  private,  within  the  meaning  of  the  Constitu- 
tion, is  a  judicial  question  to  be  decided  by  a  Court. 

Pitznogle  v.  Western  Md.  R.  R.  Co.    p.  678 

CONSTITUTION  OF  MARYLAND  (1851). 

Art.     3,  sec.  46 — Taking  private  property  for  public  use. 

p.  682 
CONSTITUTION  OF  MARYLAND  (1867). 

Art.     3,  sec.  24 — Grand  Inquest.  p.  557 

Art.     3,  sec.  29 — Laws  to  embrace  but  one  subject,   de- 
scribed in  title.  pp.  475,  572 
Art.     3,  sec.  30 — Authentication  of  laws,  etc.  p.  583 
Art.     3,  sec.  40 — Taking  of  private  property  for  public 
use.                                    pp.  572,  579 
Art.  15,  sec.     5— Criminal  cases;  the  jury  is  judge  of  the 
law.                                               p.  552 
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CONTRACTS.    See  Coubt  and  Jubt.    Liquidated  Dam- 
ages.    Mistake.     Specific  Pebfobmance. 
J.  Construction:  for  Court. 

The  construction  of  contracts  is  a  question  for  the  Court,  and 
not  for  the  jury. 

Eckels  V.  Cornell  Economizer  Co.     pp.  116-117 

2.  Parol  evidence:  reference  to  other  papers. 

Where  the  written  contract  for  the  purchase  of  an  automobile 

concluded:  "Here  follow  with  form  of  warranty,"  but  the 

terms  of  the  warranty  were  omitted,  parol  evidence  may  be 

introduced  to  show  what  were  the  terms  of  the  warranty. 

White  Automobile  Co.  v.  Dorsey.    p.  268 
.1.  In  such  a  case  such  proof  does  not  contradict,  or  vary,  but  is 
perfectly  consistent  with  the  written  contract. 

White  Automobile  Co.  v.  Dorsey.     p.  268 

4,  Preliminary  drafts. 

In  a  suit  involving  a  contract,  preliminary  drafts  of  the  con- 
tract that  were  not  signed  or  entered  into,  were  not  admis- 
sible in  evidence;  from  them  the  jury  might  draw  unwar- 
ranted inferences.  Warfield  v.  Keyset,    p.  166 

5.  — ;  surrounding  circumstances. 

In  construing  contracts,  courts  may  consider  the  situation  and 
circumstances  of  the  parties  at  the  time  it  was  entered  into. 

StonebraJcer  v.  Littleton,     p.  179 

CORPORATIONS.   See  Dibectobs.   Religious—.   Stock 

AND   StOCKHOLDEBS, 

1.  Cemetery  companies:  no  capital  stock;  land  certificates. 

A  cemetery  company,  not  authorized  to  issue  any  capital  stock, 
in  order  to  pay  for  its  land,  issued  obligations  called  'land 
certificates,"  the  holders  of  which  were  to  receive  one-half 
of  the  proceeds  of  the  sale  of  the  use  of  lots  for  burial  pur- 
poses ;  upon  the  insolvency  and  dissolution  of  the  corporation, 
and  sale  of  its  assets  by  a  receiver,  it  was  held,  that  such  'land 
certificates"  were  not  liens  on  the  land,  but  were  at  most  only 
liens  upon  the  proceeds  of  the  sale,  and  did  not  affect  the 
title  of  the  purchaser  at  the  receiver's  sale. 

Gregory  v.  Chapman,    p.  503 

2.  This  plan  for  the  purchase  of  property  by  a  corporation, 
which  is  not  authorized  to  issue  capital  stock,  is  neither  ultra 
vires  nor  illegal.  Gregory  v.  Chapman,     p.  505 
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3.  — -;  rights  of  holders  of  land  certificates. 

The  holders  of  such  certificates  had  no  voting  privileges,  no 
say  in  the  management  of  the  company,  and  had  no  interest 
but  to  receive  one-half  of  the  proceeds  of  the  sale  of  the  use 
of  lots;  they  were  not  stockholders  of  the  company,  but  were 
vendors,  with  claims  contingent  both  as  to  the  amount  and 
time  of  payment  of  the  purchase  money. 

Gregory  v.  Chapman,    p.  507 

4.  Insolvency. 

Such  a  corporation  became  insolvent,  and  as  the  proceeds  from 
the  receiver's  sales  included  not  only  the  returns  from  the  sale 
of  the  use  of  burial  lots,  referred  to  in  the  land  certificates, 
but  also  from  the  sale  of  permanent  and  expensive  improve- 
ments made  by  the  company,  to  which  the  holders  of  the  cer- 
tificates had  not  contributed,  the  latter  had  no  lien  upon  the 
whole  of  such  proceeds;  they  were  held,  to  be  creditors  only 
of  the  company  and,  as  such,  entitled  to  participate  with  the 
other  claimants,  but  with  no  priority  over  them. 

Gregory  v.  Chapman,   pp.  606-507 

5-  They  should  be  treated  as  creditors,  with  claims  aggregating 
one-half  of  the  proceeds  from  the  sale  of  the  cemetery  and, 
in  addition,  one-half  of  the  amounts  realized  by  the  com- 
pany, and  its  receivers,  from  the  sale  of  the  use  of  burial 
lots,  on  account  of  which  the  certificate  holders  had  received 
no  payments;  and  upon  the  basis  of  the  claims  so  ascer- 
tained, the  certificate  holders  should  share  in  proportion  to 
their  respective  interests,  pro  rata  with  all  other  creditors. 

Gregory  v.  Chapman,    p.  508 

6.  In  the  distribution  of  the  assets  of  a  corporation  because  of 
insolvency,  the  principles  of  equity  must  be  applied. 

Gregory  v.  Chapman,    p.  508 

COSTS.    See  Appeals  :  'Court  of — .,  7. 

COUNTY  COMMISSIONERS. 
I.  Powers. 

Under  the  Code  of  Public  (Jeneral  Laws,  Article  25,  regulating 
the  powers  of  County  Commissioners  as  bodies  corporate, 
they  are  of  limited  authority,  and  can  only  perform  acts 
conferred  upon  them  by  the  General  Assembly. 

Chancy  v.  Co.  Commrs.  A.  A.  Co.    p.  387 
VOL.  119  45 


Digitized  by 


Google 


706  INDEX.  [119 

COUNTY  COMMISSIONEES— Con^mttki. 
3.  Discretion. 

But  in  the  execution  of  their  powers,  whether  expressed  or 
implied,  they  are  generally  vested  with  discretion. 

Chanei/  v.  Co.  Commrs.  A.  A.  Co.    p.  387 

3.  Public  and  Local  Laws. 

Unless  there  is  a  conflict,  the  Public  General  law,  governing 
the  County  Commissioners  and  their  powers  and  duties,  is 
not  repealed  by  the  enactment  of  a  local  law. 

Chaney  v.  Co.  Commrs.  A.  A.  Co.    p.  389 

4.  Wharves. 

Under  section  91,  giving  County  Commissioners  power  to  con- 
tract for  land  for  public  wharves,  they  have  an  implied 
power  to  build  such  a  wharf,  and  section  105  confers  upon 
them  power  to  establish  public  landings  in  all  cases  where 
public  convenience  requires  it. 

Chaney  v.  Co.  Commrs.  A.  A.  Co.  pp.388,  389 

5.  Public  convenience. 

The  determination  of  what  the  public  convenience  requires  is 
left  to  the  judgment  of  County  Commissioners,  and  from  the 
exercise  of  their  discretion  there  is  no  appeal. 

Chaney  v.  Co.  Commrs.  A.  A.  Co.    p.  389 

COUKT  OF  APPEALS.      See  Appeam:  Coubt  of—. 

COUET  AND  JUEY.    See  Criminai.  Law. 
I.  Questions  for  Jury. 

Where  there  is  a  contradiction  upon  material  questions  of  fact 
it  is  a  matter  for  the  consideration  of  the  jury. 

Co.  Com.  of  Howard  Co.  v.  Pindell.    p.  79 
7.  Contracts:  construction. 

The  construction  of  contracts  is  for  the  Court  and  not  for 
the  jury.        Eckels  v.  Cornell  Economizer  Co.    pp.  116-117 

CEIMINAL  LAW.    See  Election  Laws. 
1.  Second  offenses. 

Where  a  penal  statute  provides  a  heavier  punishment  for  a 
traverser  convicted  of  its  violation  a  second  time,  in  order 
so  to  convict  for  such  second  offence  the  indictment  must 
aver  that  the  offense  charged  is  a  second  offense. 

Ooeller  v.  State,    p.  65 
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CRIMINAL  LAW— Cantvtvued. 
J.  Liquor  laws. 

The  Act  of  1908,  Ch.  179,  providing  that  persons  convicted  a 
second  time  for  the  violation  of  the  liquor  laws  of  Baltimore 
county  shall  pay  a  heavier  fine  than  for  a  conviction  of  a 
first  offence  and  providing  that  the  Court  may  determine  the 
fact  as  to  the  prior  conviction  of  such  an  offence  by  consult- 
ing the  Court  docket  is  unconstitutional. 

Ooeller  v.  State,    p.  68 

J.  Infomiation  as  to  accusation:  copy  of  indictment. 

Under  Art.  21  of  the  Declaration  of  Eights,  every  man  has 
the  right  in  all  criminal  proceedings  against  him  to  be 
informed  of  the  accusation ;  the  information  so  guaranteed  is 
not  to  be  conveyed  by  word  of  mouth  or  by  any  other  means 
that  by  a  copy  of  the  indictment  or  charge  under  which  he  is 
to  be  tried ;  and  he  must  be  informed  of  the  whole  charge  and 
not  of  a  part  only.  Ooeller  v.  State,    p.  63 

4.  No  new  trial  after  acquittal. 

After  the  acquittal  of  a  party  upon  a  regular  trial  on  an  in- 
dictment for  either  a  felony  or  misdemeanor,  the  verdict  can 
never  be  set  aside,  or  a  new  trial  granted,  whether  the  ver- 
dict be  the  result  of  a  misdirection  on  a  question  of  law,  or  a 
misconception  of  fact  by  the  jury.    Cochran  v.  State,    p.  544 

5.  Appeals. 

An  appeal  by  a  traverser  in  a  criminal  case  brings  up  for 
review  the  rulings  of  the  Court  on  the  whole  record,  includ- 
ing the  Court's  ruling  on  demurrers. 

Cochran  v.  State,    p.  542 

6.  Exceptions. 

No  exception  is  necessary  in  the  ruling  of  a  court  upon  a  de- 
murrer to  an  indictment.  Cochran  v.  State,    p.  547 

7.  Repealing  statutes. 

Where  a  repealing  statute  contains  a  substantial  re-enactment 
of  the  previous  law,  the  operation  of  the  latter  continues 
uninterrupted.  Cochran  v.  State,    p.  547 

8.  Jury:  province  of — . 

By  section  5  of  Article  15  of  the  Constitution,  in  all  criminal 
cases  the  jury  is  the  judge  of  the  law  as  well  of  the  facts. 

Cochran  r.  State,     p.  552 
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CKIMIIf  AL  'LAW— Continued. 

9.  Instructions  by  Court. 

While  the  Court  may  give  advice  to  the  jury  in  criminal 
prosecutions,  yet,  if  it  is  erroneous,  and  the  jury  followed  it, 
to  the  injury  of  the  traverser,  it  may  be  made  the  subject  of 
an  exception  and  may  be  corrected  on  appeal. 

Cochran  v.  State,    p.  552 

10.  Where  a  Court  in  a  criminal  case  gives  an  advisory  instruc- 
tion which  is  erroneous,  too  general,  and  assumes  facts  as 
proved  which  should  have  been  left  for  the  finding  of  the 
jury,  and  upon  such  segregated  facts  practically  directs  a 
verdict  of  guilty,  it  presents  reversible  error.        Ibid.    p.  555 

11.  Where  a  judge  in  a  criminal  case  instructs  the  jury,  and  in 
his  instructions  makes  assertions  as  facts  as  to  matters  which 
had  not  been  sustained  by  proof,  and  of  which  there  was  no 
evidence,  it  constitutes  reversible  error,  although  the  instruc- 
tion was  only  advisory  in  form.  Smith  v.  State,    p.  566 

DAMAGES.     See  Condemnation  of  Land.     Liquidated 

Damages.     Malice.     Negligence.    Wakkanty. 
DAMS.    See  Riparian  Rights. 
DECLARATIONS.     See  Pleading. 

DECLARATION  OF  RIGHTS  (1776). 

Art.  34 — Legislative  sanction  necessary  to  validate  "sale, 
gifts,  etc.,  of  land  to  religious  corpora- 
tions, p.  513 
Art.  21 — Criminal  prosecutions;  right  of  the  accused. 

p.  63 

DEEDS.    See  Cloud  on  Title.     Deeds  of  Trust.    Reli- 
gious COBPOKATIONS.      SaNITY.      SeALED  INSTRUMENTS. 

1.  In  escrow. 

After  a  grantor  has  executed,  acknowledged  and  delivered  a 
deed  to  a  third  person  for  the  grantee,  the  conveyance  is  com- 
plete and  title  passes,  although  the  grantee  may  be  ignorant 
of  the  fact  of  the  delivery  of  the  deed  to  another  for  his 
benefit.  Houlton  v.  Houlton.    p.  184 

2.  Fraudulent  intent  of  grantor. 

The  fraudulent  purpose  of  a  grantor  does  not  vitiate  or  affect 
the  sale  unless  the  vendee  had  knowledge  of,  or  participated 
in,  the  fraudulent  intent.  Tyner  v.  Johnson,    p.  632 
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3.  Burden  of  proof. 

The  burden  of  proof  is  upon  a  complainant  to  show  that  a  deed 
was  made  without  consideration,  or  that  it  was  made  with 
fraudulent  intent,  and  that  the  intent  was  known  to  the 
grantee.  Tyner  v.  Johnson,   p.  632 

4.  Presumptions  favor—. 

The  law  presumes  that  a  deed  is  hona  -fide  until  the  contrary 
is  shown;  and  a  deed  is  prima  facie  evidence  of  what  the 
consideration  was  under  which  it  was  executed. 

Tyner  v.  Johnson,    p.  632 

5.  Recording:  effect  of—. 

Execution,  acknowledgment  and  enrollment  of  a  deed  make  it 
obligatory  on  a  grantor,  and  an  enrollment  is  an  acceptance 
by  all  the  parties  under  it,  unless  the  contrary  be  shown. 

Hovlton  V.  Houlion,    p.  187 

6.  — ;  acceptance  presumed. 

In  general,  the  intention  of  a  grantee  to  accept  a  deed  in  his 
favor  would  be  presumed,  as  the  law  intends  that  a  party  will 
accept  what  is  for  his  benefit.       Houlton  v,  Houlion,    p.  186 

7.  Restrictions  by  vendor. 

A  vendor  may  impose  restrictions  on  land  conveyed  by  him, 
for  the  benefit  of  his  remaining  land,  in  such  a  manner  as  to 
be  binding,  not  only  on  the  vendee,  but  on  his  assigns,  even 
though  they  are  not,  strictly  speaking,  covenants  running 
with  the  land.  Wood  v.  Stehrer,    p.  148 

8.  A  vendor  may  also  impose  obligations  upon  his  remaining 
land  for  the  benefit  of  land  conveyed  by  him,  so  that  the 
restrictions  shall  bind  his  heirs  and  assigns. 

Wood  V.  Stehrer,  p.  148 
9-  But  the  mere  fact  that  the  vendor  has  imposed  restrictions  on 
certain  lots  conveyed  by  him  does  not  make  the  same  restric- 
tions binding  upon  his  adjoining  lands;  and  the  fact  that  he 
binds  himself  by  covenants  in  reference  to  restrictions,  does 
not  make  them  follow  the  land  and  bind  his  heirs. 

Wood  V.  Stehrer,    p.  148 
DEEDS  OF  TRUST.    See  Deeds. 
I.  Setting  aside. 

On  appeal  from  an  order  refusing  to  set  aside  a  deed  of  trust 
made  by  a  husband  in  favor  of  his  wife,  after  delivery  by 
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DEEDS  OF  TRUST— Contimied. 

him  to  a  third  party  for  her  and  after  it  waa  put  upon  rec- 
ordy  it  was  held^  that  there  was  no  sufficient  evidence  in  the 
ease  to  support  the  plaintiff's  theory,  that  he  executed  the 
deed  under  a  misapprehension,  or  to  overcome  the  presump- 
tion of  delivery  arising  from  the  execution  and  recording  of 
the  deed.  Hoviton  v.  Houlton.    p.  185 

DEMURRERS.    See  Appeals  ;  Coubt  of  — ,  1.    Pleading. 

DEMURRERS  IN  EQUITY.    See  Appeals,  1. 

DIRECTORS. 

1.  Breach  of  trust:  interest. 

T.  C.  B.,  the  director  of  a  corporation,  and  member  of  a 
building  committee,  to  whom  certain  funds  were  entrusted, 
personally  participated  in  and  profited  by  a  wrongful  con- 
version and  application  of  some  of  such  funds;  and  on  a 
former  appeal  wds  found  personally  liable  for  $21,000;  no 
mention  of  interest  was  made  in  the  decision  or  decree  in 
that  appeal;  oh  a  second  appeal  it  was  held,  that  in  view  of 
all  the  circumstances  of  the  case  it  would  not  be  equitable  or 
reasonable  to  charge  him  with  interest,  excefpting  from  the 
date  of  the  decree  of  the  lower  Court  to  which  the  case  had 
been  remanded  for  further  proceedings. 

Carrington  v.  Basshor.    pp.  380,  384 

2.  Fiduciary  relation. 

"Where  a  director  of  a  corporation  acts  as  its  agent  in  purchas- 
ing real  estate,  and  directly  or  indirectly  receives  a  share  in 
the  commissions  for  such  sales,  he  is  accountable  to  the  cor- 
poration therefor.  Croft  Lumber  Co.  v.  Bond,    p.  687 

DIVIDENDS.    See  Stock  and  Stockholders. 

DUPLICITY.    See  Pleading. 

EASEMENTS. 

I.  Not  over  own  land. 

A  party  can  not  have  an  easement  over  his  own  land. 

Stewart  v.  May,    pp.  18-19 

2«  When  an  owner  owns  two  properties  no  use  of  one  property  by 
him  can  give  rise  to  an  easement  by  prescription  over  the 
other.  Stewart  v.  May.    p.  18 
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EASEMENTS— Conimwed. 
3.  Cesser. 

A  <»es8er  of  a  use,  coupled  with  an  act  clearly  indicating  an 
intention  to  abate  the  right,  has  the  same  effect  as  an  express 
release  of  an  easement  without  any  reference  to  time. 

Stewart  v.  May,    p.  19 

4'  Certain  parties,  owners  of  a  comer  lot,  claimed  an  easement 
in  the  use  of  an  alley  in  the  rear  of  the  property  and  leading 
to  the  street  from  an  adjacent  lot;  the  fact  that  they  had 
long  closed  up  a  window  overlooking  the  alley;  that  they 
no  longer  let  their  eaves  drip  on  the  alley,  and  they  had 
extended  their  building  so  as  to  close  the  alley  operated  as 
a  cessor  of  the  easement.  Stewart  v.  May.    pp.  19-20 

EJECTMENT. 
T.  Equitable  pleas. 

In  an  action  of  ejectment  by  a  landlord  against  a  tenant  on  the 
expiration  of  a  lease,  an  equitable  plea  based  on  the  fact  that 
the  lessor  or  his  successors  did  not  exercise  their  option  of 
purchasing  the  improvements  made  by  the  lessee,  or  ofFer  to 
appoint  appraisers  as  provided  in  the  lease^  and  gave  no 
notice  to  vacate,  etc.,  is  a  valid  plea. 

Feldmeyer  v.  Wemtz.    pp.  289,  296 

2.  Termination  of  lease. 

In  an  action  of  ejectment  by  a  landlord  against  a  tenant  the 
question  whether  or  not  the  lease  is  still  in  force,  whether  the 
defendant  is  not  legally  in  possession  under  the  lease,  is  prop- 
erly raised  by  the  prayers  and  not  by  alleging  legal  conclu- 
sions by  way  of  a  plea.  Feldmeyer  v.  Wemtz.    p.  290 

3*  Restitution  of  possession. 

In  an  action  of  ejectment  for  the  restoration  of  possession  and 
future  damages  of  property  held  under  a  lease,  by  the  terms 
of  which  no  rent  was  to  be  paid  but  in  which  the  lessee  was 
to  keep  and  maintain  a  certain  space  for  the  lessor,  evidence 
is  admissible  on  the  part  of  the  plaintiff  to  show  what  a  fair 
value  of  rental  would  be,  in  order  to  estimate  damages. 

Feldmeyer  v.  Wemtz.   p.  291 

ELECTION  LAWS. 

I.  Chapter  737  of  the  Acts  of  1908,  relating  to  primary  elec- 
tion laws,  was  repealed  by  Chapter  741  of  the  Acts  of  1910. 

Cochran  v.  State,    p.  644 
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ELECTION  LAWS— Contiiiued. 

3.  Ballot  boxes  and  baOoU. 

Ballot  boxes  are  not  to  be  opened  so  as  to  permit  acts  of  sworn 
officers  to  be  inquired  into  without  an  adequate  and  well- 
defined  cause ;  yet  when  an  indictment  has  been  returned  by  a 
Orand  Jury  against  election  officials,  it  constitutes  a  prima 
facie  case  and  presents  a  sufficient  reason  for  a  judicial  exam- 
ination of  the  ballot  boxes.  Cochran  v.  State,    p.  551 

3*  Evidence. 

Where  a  traverser,  an  election  judge,  is  charged  with  neglect 
of  duty,  in  counting  and  canvassing  the  ballots  as  voted,  etc, 
the  ballots  kept  as  required  by  statute,  and  subject  to  the 
proper  court  in  a  judicial  investigation,  are  the  best  evidence 
of  which  the  case  is  susceptible.        Cochran  v.  State,    p.  551 

4.  — ;  certificates  of  canvassers,  etc. 

The  certificates  of  canvassing  boards,  etc.,  are  conclusive  in 
collateral  inquiries,  but  they  are  only  prima  facie  evidence 
in  direct  proceedings  undertaken  in  court  to  correct  the  re- 
turns. Cochran  v.  State,    p.  551 

5.  — ;  voters*  testimony. 

En  the  trial  of  election  officials  for  unlawful  neglect  in  the 
counting  of  ballots,  exceptions  because  certain  voters  were 
allowed  to  testify  as  to  others  having  voted  and  how,  can  not 
be  sustained,  where  the  actual  ballots  cast  were  subsequently 
inspected  and  counted  by  the  jury.    Wagner  v.  State,    p.  562 

6.  But  evidence  of  that  character  presented  after  the  ballot  boxes 
were  opened  after  the  order  of  the  Court,  is  secondary  evi- 
dence and  inadmissible.  Wagner  v.  State,    p.  562 

7.  Unawful  neglect  of  duty. 

In  the  case  of  a  prosecution  of  election  officials  under  section 
160N"  of  Chapter  741  of  the  Acts  of  1910,  for  unlawful  neg- 
lect of  duty,  where  the  judge,  in  an  advisory  instruction  to 
the  jury,  informed  them  that  section  96  of  Article  33  of  the 
Code  was  applicable,  which  makes  wilful  neglect  of  duty  an 
offense,  with  a  penalty,  etc.,  it  constitutes  reversible  error. 

Cochran  v.  State,    p.  555 

ELECTRIC  CARS.    See  Negligence. 

EillXENT  DOMAIX.     See  Coxstitutional  Law. 
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ENTEIES  IN  BOOKS.    See  Evidence,  3. 
EQUITABLE  DEFENSES.    See  Pleading. 

EQUITY.    See  Appeals,  1.    Demurrers  in  Equity.     In- 
terest.   Mistake. 
T.  Jurisdiction:  decedents*  estates. 

In  order  to  give  a  Court  of  Equity  jurisdiction  over  the  estates 
of  deceased  persons,  some  special  circumstance  must  appear, 
as  when  a  trust  has  devolved  upon  a  trustee  about  which  he  is 
doubtful.  Ha^erstown  Trust  Co.,  Ex.  of  Medley,    p.  233 

EQUITY:  PLEADING  AND  PBACTICE. 
J.  Jurisdiction. 

The  objection*!  on  tho  ground  of  want  of  jurisdiction,  or  want 
of  capacity  of  a  plaintiff  may  be  made  by  demurrer,  plea  or 
answer,  or  n\iy  be  taken  advantage  of  at  the  hearing. 

Bait  Tr.  Co.  v.  George's  Creek  C.  &  I.  Co.  p.  35 

ESCBOW.    See  Deeds,  1. 

ESTOPPEL.    See  Partners  and  Partnerships. 

1.  B.  anl  W.,  officers  of  a  corporation,  signed  individually  some 
notes  executed  by  the  corporation,  in  order  to  have  them 
discounted;  subsequently  certain  parties,  including  the  said 
B.  and  W.,  agreed  to  advance  sums  proportionate  to  their 
holdings  of  stock  to  form  a  fund  sufficient  to  pay  off  all  the 
company's  debts;  when  such  subscriptions  matured  and 
became  due,  B.'s  father,  E.,  was  representing  him  and  acting 
in  his  place,  and  "W.  collected  from  him  B.'s  contribution  to 
said  fund,  but  did  not  tell  him  of  B.'s  liability  on  the  notes. 
The  notes  signed  by  B.  and  "W.,  not  being  paid  at  maturity, 
were  paid  by  W.,  and  in  a  suit  by  him  against  B.'s  admin- 
istrator for  his  proportionate  share  of  the  notes,  it  was  held, 
that  no  principle  of  estoppel  prev«ited  W.  from  recovering 
B.'s  proportion  for  his  liability  on  the  notes,  merely  because, 
when  W.  had  solicited  K.  for  B.'s  share  of  the  subscription 
to  the  fund  for  the  corporation,  he  had  not  informed  K.  as  to 
B.'s  liability  on  the  notes.  Warfield  v.  Keyser.   p.  167 

2.  The  fact  that  B.  at  the  time  of  making  the  notes  knew  or  sus- 
pected that  the  corporation  was  insolvent,  and  did  not  so 
inform  W.,  who  was  unaware  of  the  fact,  would  not  have 
estopped  B.  from  relying  on  any  other  defense  that  he  might 
have  had.  Warfield  v.  Keyser.   p.  172 
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3.  The  president  of  a  corporation  personally  promised  another 
officer  that  if  the  latter  joined  him  in  personally  signing 
certain  notes  to  be  discounted  by  the  corporation,  certain 
debts  due  the  corporation  by  the  B.  &  O.  E.  E.  would,  when 
collected,  be  applied  to  the  payment  of  one  of  the  notes.  The 
notes,  not  being  paid  by  the  corporation,  were  paid  by  the 
president,  and  in  a  suit  by  him  against  the  estate  of  the  other 
officer  for  his  contribution,  it  was  held,  that  the  failure  of 
the  corporation  to  apply  to  such  notes  the  collections  made 
from  the  B.  &  O.  E.  E.  did  not  operate  as  an  estoppel  to  pre- 
vent his  recovery  for  the  contribution  due  on  the  notes. 

Warfield  v.  Keyser.    pp.  170, 171 

EXPERTS.    See  Evidence,  7. 

EVIDENCE. 

1.  Allegata  and  Probata. 

Evidence  must  correspond  with  the  all^ations  and  be  confined 
to  the  issues  of  fact  made  by  the  pleadings. 

White  Automobile  Co,  v.  Dorsey,    p.  259 

2.  Collateral  facts. 

Any  circumstances  that  may  afford  a  fair  and  reasonable  pre- 
sumption of  the  facts  to  be  proved  are  to  be  received  and  left 
to  the  consideration  of  the  jury;  but  collateral  facts  which 
are  essentially  misleading  should  not  be  received  in  evidence. 
White  Automobile  Co.  v.  Dorsey,    p.  259 

3.  Entries  in  boolcs. 

Entries  made  by  a  party  himself  charging  another,  are  not 
admissible  as  evidence  per  se,  Wilmer  v.  Placide,    p.  55 

4'  Such  entries,  however,  are  admissible  when  to  be  used  merely 
for  the  purpose  of  refreshing  the  memory  of  a  witness. 

Wilmer  v.  Placide.     p.  55 

r.  Exclusion  of  proper  evidence. 

But  the  exclusion  of  part  of  the  paper  from  the  jury's  con- 
sideration is  not  reversible  error  when  the  part  excluded 
could  not  have  benefited  the  exceptant. 

Eckels  X.  Cornell  Economizer  Co.    p.  116 

6.  Exclusion,  where  same  facts  have  already  been  proved. 

It  is  not  reversible  error  to  exclude  testimony  proper  to  intro- 
duce in  evidence,  where  the  same  facts  have  already  been 
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proved  by  other  testimony,  and  its  exclusion  did  not  injure 
the  party  who  sought  to  offer  it. 

Eckels  V.  Cornell  Economizer  Co.    p.  113 

7.  Experts. 

Persons  having  technical  and  peculiar  knowledge  on  certain 
subjects  are  allowed  to  give  their  opinions  as  experts,  when 
the  question  involved  is  such  that  the  jurors  would  be  incom- 
petent to  draw  their  own  conclusions  from  the  facts  without 
the  aid  of  such  evidence. 

'White  Automobile  Co.  v.  Dorsey.   p.  258 

S.  A  witness  not  possessed  of  the  requisite  technical  knowledge 

and  experience  should  not  be  allowed  to  testify  as  an  expert. 

White  Automobile  Co.  v.  Dorsey.    p.  263 

9«  Injury  to  furniture. 

In  a  suit  against  a  storage  company  for  damages  for  injury  to 
the  furniture  of  the  plaintiff,  while  being  delivered  by  the 
defendant,  the  testimony  of  an  expert  was  held  to  be  admis- 
sible, who  valued  the  goods  after  the  injury,  and,  from  the 
testimony  of  the  plaintiff,  appraised  their  value  before  the 
injury  complained  of.    Security  Storage  Co.  v.  Denys.   p.  341 

10.  Evidence  Acts. 

The  object  of  the  Evidence  Acts  (Code,  Article  35,  section  3) 
was  to  remove  restrictions  and  not  to  impose  them;  only 
such  exceptions  were  made  as  seemed  necessary  to  preserve 
mutuality  and  prevent  undue  advantage  to  a  survivor  in  a 
contract  when  the  other  contracting  party  is  dead. 

Temple  v.  Bradley,   p.  608 

11.  One  party  to  the  contract,  dead. 

It  is  only  where  the  suit  is  upon  a  cause  of  action  one  of  the 
parties  to  which  is  dead,  that  the  other  party  is  denied  the 
right  to  testify,  so  as  to  preserve  the  mutuality. 

Temple  v.  Bradley,   p.  608 

I  a.  Parol  evidence. 

The  maker  of  a  note  will  not  be  allowed  to  destroy  its  legal 
import  and  operation  by  the  introduction  of  parol  testimony ; 
he  will  not  be  allowed  to  contradict  the  note  by  any  alleged 
previous  statement  of  the  payee  that  the  note  would  not  have 
to  be  paid.  Echels  v.  Cornell  Economizer  Co.    p.  120 
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13.  — ;  antecedent  conversions. 

An  antecedent  conversation  is  inadmissible  to  supplant  an  agree- 
ment in  wirting.        Eckels  v.  Cornell  Economizer  Co.   p.  Ill 

14.  — ;  reference  to  other  documents. 

Where  the  description  of  a  document  referred  to  is  not  per- 
fectly distinct,  yet  if  it  is  in  terms  sufficiently  definite  to 
render  it  capable  of  identification,  extrinsic  evidence  is  ad- 
missible, together  with  such  evidence  as  may  be  found  in  the 
document  itself,  to  supply  the  necessary  proof. 

Temple  v.  Bradley,    p.  608 

15.  Production  of  iKM>lc8. 

The  rule  that  the  Court  has  power  to  compel  a  cross-examining 
counsel  to  produce  a  book  or  paper  as  to  which  he  is  exam- 
ining a  witness,  and  to  submit  it  to  the  examination  of  the 
opposing  counsel  so  that  he  may  use  it  for  re-examining  the 
witness,  does  not  apply  to  evidence  that  would  be  inadmis- 
sible if  offered.  EcJcels  v.  Cornell  Economizer  Co.   p.  115 

16.  Where  a  paper  called  for  by  one  party  is  produced  by  the 
other  and  inspected  by  the  party  calling  for  it,  it  becomes 
evidence  for  both  parties,  and  the  jury  can  not  be  restricted 
to  a  consideration  of  part  of  it  alone. 

Echek  V.  Cornell  Economizer  Co.    p.  116 

17.  Scientific  iKM>lc8. 

Scientific  books  are  not  admissible  in  evidence. 

Eckels  V.  Cornell  Economizer  Co.    p.  113 

18.  VerlMd  facts. 

Where  it  is  a  controverted  question  whether  certain  statements 
were  made  or  not,  irrespective  of  their  truth,  evidence  may 
be  given  of  the  conversation,  as  of  other  facts  sought  to  lie 
proved.  Eckels  v.  Cornell  Economizer  Co.    p.  113 

i9»  But  in  cross-examination  questions  may  be  based  upon  the 
contents  of  such  books,  or  upon  extracts  from  them,  in  order 
to  test  the  value  of  the  opinion  of  a  witness. 

Eckels  V.  Cornell  Economizer  Co.    p.  114 

EXECUTORS  AXD  ADMINISTRATORS.    See  Admin- 
istration.   Admixistrators. 
T.  Administrators  d.  b.  n.  c.  t.  a. 

A  husband,  by  his  will,  left  all  his  estate  to  his  wife,  for  and 
during  her  natural  life,  to  be  used  and  enjoyed  by  her  as  she 
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should  think  proper,  as  fully  as  though  in  fee  simple,  and, 
after  her  death,  to  pass  to  his  children  then  living,  and  to 
the  descendants  of  any  deceased  child;  no  interest  or  estate, 
however,  was  to  vest  in  any  child,  etc.,  until  the  death  of  the 
wife.  The  widow,  in  her  account,  as  executrix,  charged  her- 
self with  the  securities  and  property  of  the  estate,  and  gave 
herself  credit  for  the  debts  paid,  taxes,  costs  and  commis- 
sions, etc.,  and  stated  that  the  accountant  retained  the  br.l- 
ance  of  the  estate  which  was  bequeathed  to  her  by  the  testa- 
tor, subject  to  the  provisions  of  the  will,  and  stated  the 
amount  of  the  stocks,  bonds  and  cash  so  retained,  which  was 
the  total  balance  of  the  estate  according  to  the  inventory. 
It  was  held,  that  this  account  distributed  the  property  to  the 
widow  as  life  tenant,  and  tended  to  show  that  all  of  the  estate 
was  meant  to  be  administered.         Sydnor  v.  Graves,    p.  329 

3.  No  property  so  distributed  to  the  widow  as  life  tenant  could 
vest  in  an  administrator  d.  h,  n,  c.  t  a.  of  the  testator. 

Sydnor  v.  Graves,    p.  327 

3.  There  is  committed  to  an  administrator  d.  h.  n.  c.  t.  a.  only 
the  administration  of  property  which  remains  in  specie  and 
that  has  not  already  been  administered. 

Sydnor  v.  Graves,    p.  329 

-!•  An  administrator  d.  b.  n.  c.  t.  a.  can  not  sue  for  a  devastavit 
committed  by  his  predecessor.        Sydnor  v.  Graves,    p.  329 

5.  Debts  of  decedents. 

It  is  the  duty  of  an  executor  or  an  administrator,  if  he  has 
assets,  to  pay  the  debts  of  the  decedent  without  delay,  imless 
he  has  good  cause  to  contest  them;  he  enters  into  such  a 
contest  at  his  own  peril  and  becomes  personally  liable  for  the 
costs.  Beachley  v.  Estate  of  Bollinger,    p.  155 

6.  Personal  liability. 

Where  without  probable  cause  an  administrator  resists  pay- 
ment of  a  claim  against  the  decedent's  estate,  an  allowance 
of  counsel  fees  and  costs  is  improper. 

Beachley  v.  Estate  of  Bollinger,   p.  156 

7.  Judgments  against—. 

Although  a  creditor  of  a  decedent's  estate  may  recover  judg- 
ment against  the  administrator  personally,  yet  the  Orphans' 
Court  has  no  jurisdiction  in  settling  the  estate  to  enforce  the 
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payment  by  the  executor;  the  creditor  must  resort  by  proper 
proceedings  to  other  tribunals  to  assert  whatever  right  he  has. 
Beachley  v.  Estate  of  Bollinger,   p.  157 

8.  Commissions. 

It  is  the  duty  of  the  Orphans'  Court  to  fix  and  award  com- 
missions to  the  executor,  even  though  such  commissions  are 
not  claimed.  Beachley  v.  Estate  of  Bollinger,    p.  157 

9.  — discretion  of  Orplians*  Court. 

The  amount  of  commissions  to  be  allowed,  within  the  limits 
fixed  by  law,  is  discretionary  with  the  Orphans'  Court,  and 
from  their  decision  no  appeal  will  lie. 

Beachley  v.  Estate  of  Bollinger,   p.  156 

10.  Trustee  and  executor. 

When  the  same  person  is  executor  and  trustee,  and  where  the 
executor's  account  has  been  passed  before  the  expiration  of 
the  year  allowed  him  within  which  to  pass  his  account,  the 
question  whether  the  estate  has  passed  from  the  executor,  as 
such,  to  the  same  party  as  trustee  does  not  arise. 

Hagerstown  Trust  Co.,  Ex.  of  Medley,  p.  233 

11.  By  his  will  a  testator,  after  making  certain  legacies,  left  the 
residue  of  his  estate  to  a  trustee,  in  trust  to  pay  the  pet 
income  to  his  wife  for  life;  on  her  death  the  trustee  was 
to  pay  over  the  property  to  certain  remaindermen;  the 
widow  died  within  a  year  of  her  husband's  death,  and  before 
the  executor  (who  was  also  the  trustee),  had  made  any  pay- 
ment to  her  or  for  her,  and  before  he  had  passed  any  account. 
Held,  that  in  the  final  accoimt  of  the  executor  a  proper  allow- 
ance and  entry  would  be,  from  the  full  amount  of  income 
with  which  the  executor  charged  himself,  to  deduct  the  net 
amoimt  of  the  income  collected  and  owing  by  him  to  the  wife 
up  to  the  time  of  her  death. 

Hagerstown  Trust  Co.,  Ex.  of  Mealey.    p.  231 

12.  If  there  had  been  active  duties  for  the  trustee  to  perform  for. 
the  benefit  of  the  remaindermen,  other  than  the  mere  passing 
over  of  the  estate  to  them,  it  would  have  been  the  duty  of  the 
executor  to  turn  the  property  in  his  hands  over  to  the  trustee, 
whether  himself  or  some  other. 

Hagerstown  Trust  Co.,  Ex,  of  Mealey.   p.  234 
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FIDUCIARIES.    See  Bankruptcy. 

FIRE  INSURANCE. 

I.  Temporary  insurance;  binding:  slips. 

Where  the  binding  slip  given  by  an  insurance  company  for 
temporary  insurance  is  in  the  form  of  an  executed  contract, 
and  not  in  the  form  of  a  contract  executory  only,  the  condi- 
tions of  a  policy  issued  and  tendered,  after  the  applicant  has 
sustained  a  loss,  can  not  be  read  into  the  contract. 

Mut  F.  Ins.  Co.  Mont.  Co.  v.  Goldstein,  pp.  86, 87 

a.  "Otlier**  insurance. 

Where  such  a  binding  slip  and  application  is  silent  as  to  the 

question  of  "other  insurance"  it  is  not  competent  subsequently 

to  inject  into  the  contract  any  restrictions  of  that  character. 

Mut.  F.  Ins.  Co.  Mont.  Co.  v.  Goldstein,  pp.  87-88 

3.  Loss  pending  application. 

After  a  loss  has  occurred  it  is  too  late  in  such  a  case,  to  reject 
the  application. 

Mut.  F.  Ins.  Co.  Mont.  Co.  v.  Goldstein,    p.  88 

FIXTURES. 

1.  Maciiinery. 

By  section  15  of  Chapter  214  of  the  Acts  of  1908,  empowering 
the  Mayor  and  City  Council  of  Baltimore  to  enlarge  and 
extend  the  water  supply  for  the  city,  the  Water  Board  was 
expressly  authorized  to  acquire  by  condemnation  or  other- 
wise certain  "mills,  factories  and  industrial  plants  of  every 
description  and  their  appurtenances";  upon  a  bill  for  spe- 
cific performance  of  a  contract  by  the  Water  Board  to  pur- 
chase certain  lands,  mills,  etc.,  and  machinery,  that  would  be 
covered  by  the  water  of  a  stream  across  which  it  was  pro- 
posed to  erect  a  dam,  it  was  held,  that  the  Act  authorized  the 
purchase  of  machinery  in  and  attached  to  the  mill. 

Warren  Mnfg.  Co.  v.  Baltimore,    p.  204 

2.  The  fact  that  the  Act  required  that  the  title  should  be  in  fee 
simple  to  the  City  of  Baltimore  does  not  exclude  the  right 
to  purchase  machinery  or  other  personal  property  affixed  to 
the  freehold.        Warren  Mnfg.  Co.  v.  Baltimore,   pp.  204,  205 

FORGERY.    See  Xegotiable  Instruments. 
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FKATEENAL  BENEFICIAL  ASSOCIATIONS. 
J.  By-Laws:  presumptions. 

In  the  absence  of  anything  to  the  contrary  appearing  in  the 
record,  it  is  to  be^  assumed  that  the  by-laws  of  a  benevolent 
association  have  been  regularly  and  properly  passed  in  con- 
formity to  its  constitution  and  by-laws. 

Heptasophs  v.  Rehan.    p.  94 

a.  Amendments. 

A  constitution  of  a  benevolent  association  with  a  general  power 
to  amend  the  by-laws  does  not  authorize  amendments  which 
impair  the  vested  rights  of  members. 

Heptasophs  v.  Rehan.     p.  95 

3.  Suicides. 

At  the  time  a  certificate  of  membership  in  a  benevolent  associa- 
tion was  issued,  the  rules  and  regulations  contained  no  restric- 
tion as  to  payments  to  beneficiaries  of  a  member  who  died  by 
his  own  hand;  but  the  application  contained  the  assent  of  the 
applicant  that  he  would  be  bound  by  the  present  and  future 
by-laws  of  the  association;  after  his  election  a  rule  was 
adopted  that  full  payment  should  nqt  be  made  to  the  benefi- 
ciary of  a  member  committing  suicide,  whether  sane  or  insane. 
Held,  such  a  rule  is  unreasonable  and  invalid  as  to  the  benefi- 
ciaries of  members  who  committed  suicide  while  insane. 

Heptasophs  v.  Rehan,    pp.  103, 106 

4.  Beneficiaiy  bound  by  certificate. 

The  beneficiary  in  a  certificate  of  a  fraternal  beneficial  order 
is  bound  by  the  terms  of  the  contract  of  the  member. 

McCann  v.  Heptasophs,   p.  665 

5.  Membership  by  false  representations;  ris:ht  of  order. 

The  financial  officer  of  a  beneficial  fraternal  order,  learning 
that  a  member  had  been  fraudulently  and  erroneously  elected, 
refused  to  accept  any  more  dues  on  his  account,  advising  the 
wife  and  brother-in-law  of  the  member  that  it  woidd  be  better 
to  allow  him  to  'lapse  out,"  but  that  if  the  wife  preferred, 
the  matter  could  be  brought  to  the  proper  board.  No  fur- 
ther payments  were  made  and  no  action  taken  by  the  wife  or 
on  her  behalf  to  bring  the  matter  up  before  the  proper  board 
of  the  order.  Upon  the  death  of  the  member,  the  wife,  the 
beneficiary,  brought  suit  for  the  benefits;  and  it  was  held, 
that,  by  her  acquiescence,  she  was  estopped  from  questioning 
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the  right  of  the  society  to  let  the  membership  lapse,  and  that 
since  the  dues  had  not  been  paid  and  were  in  arrear  under  the 
rules  of  the  order,  she  was  not  entitled  to  recover. 

McCann  v.  Heptasophs.   p.  664 

6.  If  a  fraternal  beneficial  order  discovers  that  a  member's  ad- 
mission had  been  procured  by  false  and  fraudulent  repre- 
sentations, it  is  its  duty  not  to  accept  any  more  payment  of 
dues  on  account  of  the  member  until  the  matter  can  be  acted 
upon  in  accordance  with  the  order's  rules. 

McCann  v.  Heptasophs.   p.  664 

7.  Sick  bencffits. 

The  balance  that  may  be  due  on  sick  benefits  by  a  Subordinate 
Conclave  on  the  part  of  the  Heptasophs,  is  not  applicable  to 
the  payment  of  dues  in  arrear  by  the  member  to  the  Supreme 
Conclave.  McCann  v.  Heptasophs,   pp.  665-666 

FRAUD.    See  Bankeuptcy,  1.    Deeds,  2. 

GRAND  JURY. 

Where  the  Grand  Jury  indicts  election  officials  for  unlawful 
neglect  to  coimt  ballots,  etc.,  and  sends  for  the  sealed  ballot 
boxes,  the  fact  that  one  of  the  Police  Commissioners  pro- 
duced the  ballot  box,  dnd  one  of  the  Board  of  Election  Super- 
visors was  present  to  produce  the  keys,  returns  and  tally 
sheets,  etc.,  and  was  present  while  the  Grand  Jury  counted 
the  ballots,  but  did  not  participate  in  the  count,  and  during 
their  presence  in  the  room  no  question  was  deliberated  by 
the  Grand  Jury ;  held,  that  as  the  presence  of  such  persons  in 
the  grand  jury  room  did  not  in  any  way  injure  or  prejudice 
the  traverser,  it  does  not  present  reversible  error. 

Cochran  v.  State,    p.  657 

HOISTING  ENGINES.     See  Negligence. 

INCOME. 

I.        — ;  or  corpus. 

The  principle  for  determining  whether  a  fund  received  by  an 
estate  is  to  be  treated, as  corpus  or  as  income,  as  laid  down  in 
Thomas  v.  Oregg,  78  Md.  666,  affirmed. 

Hagerstown  Trust  Co,,  Ex.  of  Medley,    p.  330 
VOL.  119  46 
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INJUNCTIOXS. 

I.  Baltimore  water  supply. 

On  an  application  for  an  injunction  to  enjoin  the  Mayor  and 
City  Council  of  Baltimore  from  constructing  a  dam  across  a 
stream  for  the  purpose  of  increasing  the  water  supply  of  the 
city,  evidence  showed  that  the  erection  of  the  dam  at  an 
elevation  of  186  feet  would  not  damage  the  appellant^s  prop- 
erty, and  as  there  was  no  evidence  to  show  that  the  property 
would  be  flooded  or  damaged  by  the  erection  of  movable  flash 
boards  raising  the  height  of  the  dam  to  192  feet,  which  were 
to  be  removed  in  advance  of  a  flood,  it  was  held,  that  the  ap- 
plication for  the  injunction  shoiJd  be  refused. 

Warren  Mnfg,  Co,  v.  Baltimore,   p.  223 

3.  Bai  and  exhibit 

In  all  applications  for  an  injunction  or  for  a  receiver,  the 
Court  must  be  informed  by  the  bill  itself  and  its  accompany- 
ing exhibits,  if  any,  of  every  material  fact  constituting  the 
case  of  the  plaintiff,  in  order  that  it  may  be  seen  whether 
there  is  a  just  and  proper  ground  for  the  application  of  so 
summary  a  remedy.  Dixon  v.  Dixan.    p.  416 

3.  Nuisances. 

Injunctions  should  only  be  granted  to  restrain  an  actual  exist- 
ing nuisance;  but  where  it  can  be  plainly  seen  that  an  act 
which,  when  completed,  will  certainly  constitute  or  result  in  a 
grievous  nuisance,  or  where  a  party  threatents  or  begins  to 
do,  or  insists  upon  his  right  to  do,  certain  acts,  the  Court  will 
interfere,  though  no  nuisance  may  have  been  actually  com- 
mitted, provided  the  circumstances  of  the  case  enable  the 
Court  to  form  an  opinion  as  to  the  illegality  of  the  acts, 
or  of  the  irreparable  injury  which  will  ensue. 

Warren  Mnfg,  Co,  v,  Baltimore,    p.  222 

4.  — ;  tlireatened  injury. 

In  such  a  case,  however,  the  Court  must  at  the  time  the  motion 
is  made,  be  enabled  either  to  form  its  own  opinion,  under 
the  circumstances  of  the  case,  as  to  the  legality  of  the  medi- 
tated purpose  of  the  defendant,  or  to  put  that  question  on  a 
course  of  immediate  trial;  and  where  that  can  not  be  done, 
the  motion  for  the  injunction  will  not  be  allowed  to  stand 
over  until  the  purpose  of  the  defendant  has  been  so  far  exe- 
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cuted  that  its  character  may  be  judged,  but  the  application 
will  be  at  once  refused,  though  without  prejudice  to  any 
future  application.    Warren  Mnfg.  Co,  v.  Baltimore,    p.  222 

5.  — ;  dam  across  stream. 

"W^here  it  is  sought  to  restrain  the  construction  of  a  dam  over 
a  stream,  the  work  being  in  the  nature  of  a  public  improve- 
ment authorized  by  an  Act  of  the  Legislature,  equity  will  not 
enjoin  its  construction  merely  upon  the  theoreticf^l  opinion 
as  to  injury.  Warren  Mnfg,  Co.  v.  Baltimore,    p.  222 

6.  Prima  facie  facts. 

Strong  prima  facie  evidence  of  facts  on  which  the  plaintiff 
rests  must  be  presented  to  the  Court.   Dixon  v.  Dixon,   p.  416 

7.  Unconstitutional  law. 

An  injunction  may  be  issued  at  the  instance  of  a  taxpayer  to 
enjoin  the  individuals,  or  officials  named  in  an  act,  from  car- 
rying out  any  of  its  provisions,  or  contracting  any  obligations 
thereunder,  where  the  act  is  unconstitutional  and  void. 

Wyse  V.  Yellott.     p.  465 

S.  It  is  within  the  power,  and  it  is  the  duty  of  courts  of  equity 
to  grant  relief  to  taxpayers  against  a  statute  that  is  lUtra 
vires  and  greatly  injurious  to  the  complainant  as  taxpayers. 

Painter  v.  Mattfeldt.    p.  471 

9.         — ;  costs. 

On  a  bill  to  test  the  constitutionality  of  an  Act,  and  to  enjoin 
the  officers  named  in  the  Act  from  acting  under  it,  if  the 
officers  are  sued  individually,  the  law  is  declared  unconstitu- 
tional, it  is  inequitable  to  impose  the  costs  upon  them. 

Wyse  V.  Yellott.     p.  465 

IXSOLVEXCY.     See  Cemetery  Companies.     Corpora- 
tions. 

IXSURAXCE.    See  Fire  Insurance. 

IXTEKEST.    Sec  Stock  and  Stockholders^  9. 
I.  Equity. 

The  allowance  of  interest  as  a  general  rule  is  discretionary 
with  the  Court  in  equity  cases.  It  may  be  allowed  or  not, 
according  to  the  equity  or  justice  between  the  parties,  except 
in  cases  where  interest  is  recoverable  as  a  matter  of  right. 

Carrington  v.  Basslior,    pp.  383,  384 
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JUDGMENTS. 

I.         — ;  strildns:  out. 

A  motion  to  strike  out  a  judgment,  when  made  during  the  term 
at  which  judgment  was  rendered,  is  within  the  sound  discre- 
tion of  the  Court  and  from  its  ruling  upon  such  motion  no 
appeal  will  lie.  Sunderland  v.  Braun  Packing  Co.  p.  138 

3.         — ;  by  confession. 

The  same  rule  applies  to  a  judgment  entered  hy  confession. 

Sunderland  v.  Braun  Packing  Co,   p.  130 

3*  A  Court  has  the  same  control  over  a  judgment  by  confession 
entered  during  the  recess  of  the  Court  as  it  has  over  a 
judgment  entered  during  the  session  of  the  Court. 

Sunderland  v.  Braun  Packing  Co.   p.  131 

JUDICIAL  NOTICE. 
I.  Facts  common  to  all. 

In  deciding  claims  for  damages  against  railroads,  courts  are  not 
to  divest  themselves  of  knowledge  of  the  incidents  of  railway 
travel  that  are  common  to  all. 

Dawson  v.  Md.  Electric  Railway,   p.  376 
3.  Facts,  when  judicially  noticed,  fulfill  the  object  for  which  evi- 
dence is  designed,  arid  make  evidence  of  them  unnecessary. 

Line  v.  Line.    p.  408 

3.  Days  of  week. 

It  is  the  duty  of  the  Court  to  notice  the  days  of  the  week  on 
which  particular  days  fall,  provided  the  attention  of  the 
Court  be  called  to  it  and  provided  it  is  not  a  date  that  fell 
long  before  (as  eight  or  nine  years).       Line  v.  Line.    f».  407 

4.  When  the  date  upon  which  a  bond  was  executed  fell  upon  a 
Sunday,  but  no  objection  to  the  bond  as  evidence  was  made 
upon  that  point  below,  and  the  attention  of  the  Court  below 
was  not  called  to  it,  such  objection  may  not  be  raised  and  will 
not  be  considered  on  appeal.  Line  v.  Line.    p.  408 

JURISDICTION.     See  Equity.     Pleading  and   Prac- 
tice^ 1. 

JURORS.    See  Grand  Jurors. 
T.  Regular  and  special  panels. 

In  general,  if  for  any  reason  there  is  no  regular  panel  in  at- 
tendance, when  there  are  cases  to  be  tried  which  require  the 
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intervention  of  a  jury,  tlie  Court  has  power  to  order  a  special 

venire.    This  is  a  common  law  power  inherent  in  the  courts. 

Pitznogle  v.  Western  Md.  R.  R.  Co.  p.  684 

3.  When,  however,  at  the  time  to  be  fixed  by  the  Court  for  trial 
of  such  matters  as  are  to  be  heard  by  a  jury,  the  regular 
panel  for  the  term  will  be  present,  or  imder  the  practice  of 
existing  statutes  it  can  be  reconvened  for  the  purpose  of  hear- 
ing such  matters  at  that  time,  the  Court  should,  in  the  absence 
of  some  sufficient  cause  to  the  contrary,  direct  the  jury  to  be 
selected  from  the  regular  panel,  and  for  that  purpose  take 
such  steps  as  may  be  necessary  to  have  them  present.  K  there 
be  not  a  suMcient  number  of  qualified  jurors  then  present,  the 
Court  may,  of  course,  direct  such  number  of  talesmen  as  may 
be  necessary  to  be  summoned. 

Pitznogle  v.  Western  Md.  R.  R.  Co.  p.  684 

JURY.    See  Court  and — .    Grand  Jury. 
JUSTICES  OF  THE  PEACE. 
7.  Appeals:  points  reviewed. 

Appeals  to  the  Court  of  Appeals  from  the  decision  of  a  Circuit 
Court  reviewing  the  judgment  of  a  justice  of  the  peace,  the 
only  question  that  can  be  considered  is  whether  the  Circuit 
Court  had  jurisdiction  to  decide  the  matter,  and  the  correct- 
ness of  its  decision  is  not  reviewable. 

Matthews  v.  White  ford.    p.  124 

3.  Where  a  Circuit  Court  reviews  the  decision  of  a  justice  of  the 
peace  in  a  suit  brought  by  a  landlord  to  recover  possession 
of *the  premises  from  the  tenant,  the  sufficiency  of  the  notice 
to  quit  and  the  effect  of  a  clause  in  the  lease  waiving  notice 
is  properly  reviewable.  Matthews  v.  Whiteford.    p.  124 

LANDLORD  AND  TENANT.     See  Ejectment. 
I.  Notice  to  quit:  sufficiency. 

Where  a  Circuit  Court  reviews  the  decision  of  a  justice  of 
the  peace  in  a  suit  by  a  landlord  to  recover  possession,  the 
sufficiency  of  the  notice  to  quit,  etc.,  is  properly  reviewable. 

Matthews  v.  Whiteford.    p.  124 

a.  Occupation  by  landlord  in  lieu  of  rent. 

An  agreement  between  a  lessor  and  lessee,  providing  that  the 
lessor  may  occupy  the  second  story  of  the  building,  the  lessee 
to  pay  taxes,  is  equivalent  to  rent. 

Feldmeyer  v.  Wemtz.   p.  289 
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3.  Covenants  to  renew. 

Where  the  lessor  covenants  for  the  renewal  of  the  lease,  or  to 
pay  for  the  improvements  made  by  the  lessee,  the  option  rests 
upon  him;  the  lessee  can  not  compel  a  renewal,  and  if  the 
landlord  elects  to  renew  later,  the  tenant  can  not  require  pay- 
ment for  the  improvements.      Feldmeyer  v.  Wemtz.    p.  294 

4.  In  such  a  case  if  the  landlord  fails  to  exercise  either  of  his 
alternative  rights,  he  is  bound  to  give  a  new  lease  for  a  like 
term,  and  if  the  tenant  remains  in  possession  with  the  land- 
lord's consent,  a  renewal  of  the  term  is  presumed  according 
to  the  original  conditions  of  the  lease. 

Feldmeyer  v.  Wemtz.    p.  296 

LAPSING  OF  LEGACIES. 

1.  Administration. 

The  legatee  died  before  the  testatrix,  and  the  firm  of  which 
he  was  a  member  was  indebted  to  the  testatrix;  at  the  time 
of  the  death  of  the  latter,  her  claim  had  been  barred  by  lim- 
itations; the  testatrix  had  become  insane,  after  making  her 
will,  but  before  the  passage  of  the  Act  of  1910;  held,  that  the 
legacy  passed  to  those  entitled  to  it,  as  representatives  of  the 
legatee,  free  from  all  claim  on  account  of  the  indebtedness 
that  may  have  been  due  from  him  to  the  testatrix. 

Hemsley  v.  Hollingsworth.    p.  444 

^.  But  in  the  case  of  a  legatee,  the  other  member  of  the  firm,  who 
had  waived  the  question  of  limitations,  it  was  held,  that  the 
executors  of  the  testatrix  were  entitled  to  apply  the  legacy  for 
the  payment  of  her  claim. 

Hemsley  v.  Hollingsworth.   pp.  445-447 

LEASES.    See  Ejfxtmext. 

LIEXS. 

1.  Implies  right  to  appropriation  of  property. 

An  interest  amounts  to  a  lien  only  where  it  is  susceptible  of 
enforcement  by  the  sale  or  appropriation  of  the  property  to 
which  it  relates.  Gregory  v.  Chapman,    p.  503 

2.  Cemetery  company:  *'Iand  certificates.** 

A  cemetery  company,  not  authorized  to  issue  any  capital  stock, 
in  order  to  pay  for  its  land,  issued  obligations  called  *1and 
certificates,"  the  holders  of  which  were  to  receive  one-half 
of  the  proceeds  of  the  sale  of  the  use  of  lots  for  burial  pur- 
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poses;  upon  the  insolvency  and  dissolution  of  the  corpora- 
tion, and  a  sale  of  its  assets  by  a  receiver,  it  was  held,  that 
such  'land  certificates"  were  not  liens  on  the  land,  but  were 
at  most  only  liens  upon  the  proceeds  of  the  sale,  and  did  not 
affect  the  title  of  the  purchaser  at  the  receiver's  sale. 

Gregory  v.  Chapman,    p.  603 

LIMITATIONS.    See  Bill  for  an  Accounting. 

1.  Removal  of  bar. 

An  express  promise  is  not  necessary  to  remove  the  bar  of  the 
statute  of  limitations;  the  acknowledgment  of  a  subsisting 
indebtedness,  unaccompanied  by  any  sufficient  cause  for  not 
paying  the  debt,  will  operate  to  remove  the  bar. 

Hemsley  v.  Hollingsworth.   p.  446 

2.  A  member  of  an  insolvent  firm,  in  writing,  authorized  the  re- 
ceiver to  distribute  to  the  creditors  of  the  firm  any  and  all 
sums  theretofore  or  thereafter  paid  by  him  to  the  receiver,  and 
any  and  all  sums  theretofore  or  thereafter  received  by  the  re- 
ceiver on  his  account,  and  especially  certain  amounts  collected 
on  life  insurance  policies,  etc. ;  heldy  that  such  a  paper  was  a 
sufficient  acknowledgment  of  debts  proved  and  allowed  in  the 
insolvency  proceedings,  and  operated  to  remove  the  bar  of 
the  statute  of  limitations. 

Hemsley  v.  Hollingsworth,  p.  446-447 

LIQUIDATED  DAMAGES. 

1.  Running  from  date  before  breach. 

The  fact  that  the  liquidated  damages  commenced  to  run  from  a 
date  before  the  day  of  the  breach  does  not  affect  the  question. 

Graham  v.  Cooper,    p.  371 

2,  Building  contract. 

By  a  written  contract,  a  builder  agreed  to  erect  and  com- 
plete a  dwelling  house  for  the  defendant  by  the  1st  of  Sep- 
tember of  a  certain  year  for  a  sum  named.  The  house  not 
being  completed  on  that  date,  it  was  agreed  between  the  par- 
ties by  a  supplemental  contract  that,  unless  the  house  should 
be  completed  before  the  1st  of  the  next  October,  the  builder 
should  pay  to  the  defendant  as  liquidated  damages  $5.00  a 
day,  commencing  with  the  1st  day  of  September,  ''until  the 
building  was  completed  and  ready  for  occupancy."     Held, 
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that  in  view  of  all  the  facts  of  the  case,  and  the  inconvwi- 
ience  that  it  was  known  that  delay  in  completing  the  house 
would  cause  the  defendant,  the  provision  should  be  consid- 
ered as  in  the  nature  of  liquidated  damages^  and  not  as  a 
penalty.  Grdham  v.  Cooper,   pp.  370-871 

LIQUOR  LAWS.    See  Crimixal  Law. 

MACHINERY.     See  Fire  Insurance. 

MALICE. 

1.  Punitive  damages. 

Where  the  foundation  of  an  action,  is  malice,  and  punitive  dam- 
ages are  to  be  awarded,  the  condition  and  means  of  the  par- 
ties are  proper  subjects  of  inquiry. 

Mertens  v.  Mueller,    p.  534 

2.  Partners. 

Malice  can  not  be  alleged  of  a  firm,  unless  all  the  parties  are 
concerned.  Mertens  v.  Mxieller.    p.  536 

MALICIOUS  PROSECUTION. 

1.  Burden  on  plaintiffs;  failure  of  prosecution. 

In  an  action  for  damages  for  malicious  prosecution  it  is  nec- 
essary for  the  plaintiff  to  show  that  such  suit  had  been  dis- 
missed. Smith  V.  Brown,    p.  249 

2,  Based  on  defective  warrant. 

For  the  defects  in  a  warrant  of  arrest,  on  which  is  based  an 
action  for  malicious  prosecution,  to  be  such  as  to  render  the 
warrant  of  no  effect  and  thereby  defeat  the  liability  of  the 
defendant,  they  must  be  so  glaring  and  palpable  that  any 
person  of  ordinary  intelligence,  by  merely  looking  at  and 
reading  the  warrant,  will  at  once  pronounce  it  null  and  void. 

Smith  V.  Brown,    p.  246 

*^.  Where  such  a  warrant  charged  a  party  for  illegally  "removing 
from  the  city,  hypothecating  or  secreting  a  piano  valued  at 
$325.00  without  first  obtaining  in  writing  the  consent  of  the 
mortgagor'  in  Baltimore  City,  without  the  words  "tvith  the 
intent  to  defraud  the  mortgagee/'  etc.,  according  to  the  lan- 
guage of  the  statute,  it  was  held,  that  the  defect  did  not  ren- 
der the  declaration  null  so  as  to  prevent  the  liability  of  the 
defendant  for  a  malicious  prosecution. 

Smith  V.  Brown,   p.  246 
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4.  The  justice  of  the  peace  had  jurisdiction  of  both  the  subject- 
matter  and  the  person,  and  the  liability  of  the  defendant  in 
the  suit  for  malicious  prosecution  was  not  prevented  by  rea- 
son of  the  defects  in  the  charge  of  the  warrant  under  which 
the  plaintiff  was  arrested.  Smith  v.  Brown,  p.  247 

5.  Malice. 

In  a  suit  for  malicious  prosecution,  the  grayamen  of  the  action 
is  malice.  Mertens  v.  Mueller,    p.  536 

6.  — ;  evidence  of. 

In  an  action  for  damages  for  malicious  prosecution,  evidence 
tending  to  show  actual  malice  is  admissible. 

Mertens  v.  Mueller,    p.  633 

7.  Arrest  for  larceny. 

Where  a  malicious  prosecution  is  based  upon  an  arrest  for 
larceny,  evidence  as  to  what  railroad  station  the  goods  in 
question  were  taken  by  the  plaintiff  is  admissible,  as  reflect- 
ing upon  the  question  of  criminal  intent. 

Mertens  v.  Mueller,  p.  533 

8.  — ;  prayers. 

In  such  a  suit  an  instruction  to  the  effect  that  the  defendant  is 
liable  if  the  jury  find  he  aided,  etc.,  in  procuring  the  arrest 
and  prosecution  of  the  plaintiff  imder  such  circumstances  as 
would  not  have  induced  a  reasonable  and  dispassionate  man 
to  have  undertaken  such  prosecution  from  public  motives, 
correctly  represents  the  law  as  to  probable  cause. 

Mertens  v.  Mueller,  p.  635 

9.  — ;  swearing  out  warrant. 

In  an  action  of  malicious  prosecution,  it  is  not  necessary  to 
prove  that  the  defendant  himself  swore  out  the  warrant ;  it  is 
sufficient  to  show  that  he  voluntarily  aided  in  the  prosecution. 

Mertens  v.  Mueller,    p.  637 

10.  — ;  summons  from  State's  Attorney. 

Where  a  witness  testifies  in  response  to  a  summons  from  the 
State's  Attorney,  it  is  not  a  volimtary  aiding  or  abetting  of 
the  suit.  Mertens  v.  Mueller,    p.  537 

11.  — ;  members  of  firm. 

Individual  members  of  a  firm  are  not  liable  in  such  a  suit 
merely  because  one  of  the  firm  ordered  the  arrest ;  it  must  be 
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MALICIOUS  FROSECVTIO:^— Continued. 
shown  that  siich  action  by  the  member  of  the  firm  had  re- 
ceived prior  authority  or  had  been  subsequently  ratified  by 
the  firm.  Mertens  v.  Mvsller.    p.  536 

12.  A  prayer  which  leaves  it  to  the  jury  in  such  a  case  to  find  a 
member  of  the  firm  individually  liable,  without  requiring 
them  to  find  whether  such  prior  authority  or  ratification  had 
been  given  to  the  act  complained  of,  is  erroneous. 

Mertens  v.  Mueller,    p.  536 

MARKETS.     See  Streets,  4. 

A  market  is  a  public  place  appointed  by  public  authority  for 
the  sale  of  wares  necessary  to  the  maintenance  or  conven- 
ience of  life.  State  v.  Burkett,   p.  617 

MISREPRESENTATION.     See  Specific  Performance. 

MISTAKE. 

I.  Correction  in  equity:  burden  of  proof. 

Where  the  proof  can  leave  no  doubt  in  the  mind  of  the  Court 
that  a  mistake  has  intervened  and  that  the  instrument  sought 
to  be  rectified  is  variant  from  the  actual  contract  intended  by 
the  parties,  equity  may  amend  the  instrument  so  as  to  make 
it  conform  to  the  parties'  real  intent.    Gaver  v.  Oaver.    p.  639 

3.         — ;  mutuality. 

But  it  is  not  sufficient  to  show  the  intention  of  only  one  of  the 
parties  to  the  contract ;  proof  must  establish  incontrovertibly 
that  the  error  or  mistake  was  common  to  both  parties. 

Gaver  v.  Oav(^r,   p.  639 

3.  A  guardian  had  loaned  the  ward's  money  to  J.  W.  G.,  and 
had  taken  as  security  his  bond  running  to  the  State  with 
other  sureties;  in  the  bond  J.  W.  G.  wjis  inaccurately  de- 
scribed as  the  custodian  of  the  money,  and  the  bond  was  on 
the  condition  that  J.  W.  G.,  custodian  and  holder  of  the 
funds,  should  faithfully  account  to  the  Orphans'  Court,  etc. ; 
the  bond  was  afterwards  declared  void  as  not  being  required 
by  law,  and  which  should  have  been  made  to  the  State,  and 
because  of  its  not  having  been  accepted.  Upon  a  bill  filed 
by  the  guardian  to  have  the  instrument  reformed,  so  as  to 
make  it  run  to  the  guardian,  it  was  held,  that  the  burden  of 
proof  was  upon  the  guardian  by  incontrovertible  evidence 
to  show  that  it  had  been  the  intention  of  the  obligors  that  the 
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bond  was  to  have  been  made  payable  to  the  guardian,  and, 
falling  in  such  proof,  it  was  held,  that  equity  could  not  re- 
form the  instrument.  Gaver  v.  Oaver.    p.  644 

MORTGAGES. 

1.  Assignments:  priorities. 

Since  the  passage  of  that  Act,  the  title  of  a  bona  fide  assignee 
of  the  holder  of  the  record  title  to  such  a  mortgage  is  no 
longer  affected  by  prior  unrecorded  assignments. 

Morrow  v.  Stanley,    p.  599 

2.  — ;  unrecorded  assignments. 

Since  the  title  is  presumed  to  be  in  such  an  assignee  of  recx)rd, 
it  carries  with  it  the  presumption  that  the  mortgage  debt 
belongs  to  him  also,  and  one  taking  such  an  assignment  of 
the  mortgage  can  not,  in  general,  be  charged  with  notice  of 
any  prior  unrecorded  assignment.   Morrow  v.  Stanley,   p.  599 

3.  — ;  recording  or  endorsing  assignments. 

The  short  form  of  assignment  of  a  mortgage  authorized  by  sec- 
tion 34  of  Article  21  of  the  Code  of  1912,  may  be  written  on 
the  mortgage  record,  or  may  be  endorsed  on  the  original 
mortgage.  Morrow  v.  Stanley,   p.  600 

4-  An  assignment  made  upon  a  valid  consideration,  without 
actual  notice  of  any  other  claims,  and  accepted  in  good  faith, 
can  not  be  affected  by  any  prior  imrecorded  mortgage. 

Morrow  v.  Stanley,   p.  600 

5.  Notes:  title  to—. 

By  Chapter  392  of  the  Act  of  1892,  as  amended  (Article  66, 
section  25  of  the  Code  of  Public  Laws,  1912),  the  title  of 
all  promissory  notes,  etc.,  and  debts  that  are  contracted,  se- 
cured by  mortgage,  both  before  and  after  maturity,  is  conclu- 
sively presumed  to  be  vested  in  the  holder  of  the  record  title 
to  the  mortgage.  Morrow  v.  Stanley,    p.  599 

NAMES. 

I.  Firm  name:  assignment  of — . 

The  right  to  use  a  fictitious  name,  a  trade  name,  or  trade- 
mark, or  a  corporate  name  composed  of  individual  names,  or 
the  good  will  of  a  business  where  it  includes  the  right  to  use 
names  of  that  character,  is  assignable  by  the  purchaser  and 
passes  with  the  business.  Marcus  v.  McFarland.    p.  277 
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2.  But  if  a  contract  merely  gives  one  person  the  right  to  use  the 
name  of  another,  such  right  is  personal,  and  in  the  absence  of 
express  stipulation  to  that  effect,  can  not  be  assigned  or  trans- 
ferred by  the  purchaser  to  a  third  party. 

Marcus  v.  McFarland.  p.  278 

3.  For  several  years  a  partnership  and  business  had  been  con- 
ducted under  the  name  of  H.  M.  &  Son,  although  H.  M.  had 
long  been  dead  and  different  sons  of  his  had  at  different 
times  composed  the  firm;  at  a  time  when  the  firm  had  con- 
sisted of  W.  M.,  one  of  the  sons,  and  W.  A.  McF.,  it  had 
been  dissolved,  and  W.  M.  granted  and  assigned  to  W.  A. 
McF.  the  good  will  of  the  business  '^hitherto  carried  on  by 
said  M.  &  McF.  under  the  firm  name  of  H.  M.  &  Son, 
together  with  the  right  to  use  said  firm  name'';  and  after- 
wards W.  M.  again  entered  the  firm  under  the  same  firm 
name;  subsequently  the  relation  was  again  severed,  each 
partner  receiving  half  the  profits  and  assuming  half  the  lia- 
bilities; there  was  no  assignment  or  transfer  of  the  good 
will.  W.  M.  sought  by  injunction  to  restrain  W.  A.  McF. 
from  continuing  the  business  under  the  said  name  of  H.  M. 
&  Son;  on  appeal  from  an  order  refusing  the  injunction, 
it  was  held,  that  the  injunction  was  properly  refused,  as  the 
name  should  be  considered  as  a  fictitious  one,  and  one  which 
was  assignable  by  McF.  and  under  which  he  might  associate 
with  himself  a  third  party.  Marcus  v.  McFarland,  p.  278 

NEGLIGENCE. 

I.  Damages:  insurance  paid  to  plaintiff. 

In  a  suit  for  damages  as  the  result  of  an  accident  due  to  the 
negligence  of  the  defendant,  the  fact  of  insurance  can  not  be 
set  up  in  mitigation  of  damages,  and  it  is  no  defense  that  the 
injured  party  has  been  indemnified  by  such  insurance,  al- 
though he  may  have  collected  all  or  part  of  it. 

Ches.  Iron  Works  v.  Hochschild,   pp.  307-308 

3.  Hoisting  structural  iron. 

The  defendant  was  engaged  in  erecting  structural  iron  work 
for  an  addition  to  the  plaintiff's  store ;  the  derrick  and  other 
appliances  used  in  the  work  were  under  the  management  and 
control  of  the  defendant  and  its  servants;  while  the  defend- 
ant's servants  were  engaged  in  hoisting  a  heavy  iron  joist  it 
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struck  against  and  broke  the  automatic  sprinkler  apparatus 
of  the  store,  to  the  great  injury  of  the  goods  there  contained. 
It  was  held,  that  the  accident  was  such  as  in  the  ordinary 
course  of  things  would  not  and  should  not  happen  if  those 
in  charge  of  the  work  used  proper  care,  and  that  the  happen- 
ing of  the  accident  in  the  manner  and  under  the  circumstances 
iisclosed  by  the  plaintiff's  evidence,  in  the  absence  of  som« 
explanation  by  the  defendant,  justifies  the  presumption  that 
it  was  due  to  the  defendant's  negligence  or  want  of  care. 

Ches.  Iron  Works  v.  Hochschild,    pp.  310-311 

3.  — ;  tag  line  breaking. 

The  mere  fact  that  the  tag  line  broke  is  not  sufficient  to  show 
that  it  was  insufficient  for  the  purpose  for  which  it  was  pro- 
vided. Ches,  Iron  Works  v.  Hochschild.    p.  314 

4.  Negligence  of  plaintiff. 

Even  though  the  plaintiffs  were  negligent  in  allowing  the  pipe 
that  was  broken  to  remain  where  it  was  during  the  erection 
of  said  addition  to  their  building,  such  negligence  should  not 
prevent  the  plaintiff  from  recovering  when  the  evidence  shows 
that  the  defendant,  by  the  use  of  reasonable  care,  might  have 
avoided  the  consequences  of  the  plaintiff's  negligence. 

Ches.  Iron  Works  v.  Hochschild.  pp.  313-314 

5-         — ;  presumption  and  burden  of  proof. 

Where  a  presumption  of  negligence  arises  from  the  happen- 
ing of  an  accident  under  the  circumstances  shown  in  the  evi- 
dence produced  by  the  plaintiff,  the  burden  of  proof  is  cast 
upon  the  defendant  to  show  that  the  injury  was  not  caused  by 
any  want  of  care  on  his  part. 

Ches.  Iron  Works  v.  Hochschild.    p.  311 

6.  — ;  burden  of  proof. 

In  an  action  for  damages  for  injuries  claimed  to  have  been 
due  to  the  negligence  of  the  defendant,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  injury  was  caused  by 
the  negligence  of  the  defendant  as  alleged  in  the  pleadinijsr 
and  the  defendant  has  the  right  to  have  the  jury  confined  to 
the  issue  as  made  by  the  pleadings. 

Smith  Co.  V.  Smick.    p.  281 

7.  Cause  and  effect. 

The  negligence  alleged  and  the  injury  sued  for  must  bear  the 
relation  of  cause  and  effect.  Smith  Co.  v.  Smick.  p.  283 
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NEGLIGENCE— Con/mt^ed. 

8.  Printing  presses:  evidence. 

In  a  suit  for  damages  against  a  printing  company  for  inju- 
ries received  by  a  minor,  alleged  to  have  been  injured  by 
the  employer's  negligence,  it  was  held,  that  the  charge  of  neg- 
ligence in  the  declaration  was  not  supported  by  the  evidence. 

Smith  Co.  V.  Smicl\    p.  284 

9.  Negligence  of  plaintiff. 

"Where  a  plaintiflF  sues  for  damages  occasioned  by  the  wrong 
or  negligence  of  the  defendant,  all  consequences  resulting 
from  his  own  wilful  failure  or  gross  neglect  to  use  timely  and 
reasonable  precautions  to  prevent  an  extension  or  increase 
of  the  injury  fall  upon  himself.  Groh  v.  South,    p.  301 

10.  But  want  of  some  diligence  on  his  part  does  not  necessarily 
exclude  his  every  right  of  recovery.        Groh  v.  South,    p.  301 

11.  Prayers:  without  evidence. 

A  prayer  is  erroneous  which  is  to  the  effect  that  the  defendant 
was  to  be  found  guilty  of  negligence  if  the  Court  sitting  as 
a  jury  should  find  that  the  tag  line  used  by  the  defendant 
in  placing  said  column  in  position  was  not  sufficient  to  con- 
trol the  swing  of  the  column,  and  that  the  tag  line  parted  by 
reason  of  it  being  insufficient  and  caused  the  injury  loir- 
plained  of,  where  there  is  no  evidence  in  the  case  that  such 
tag  line  was  in  any  way  defective. 

Ches.  Iron  Works  v.  Hochschild.    p.  315 

ij.  Passengers  voluntarily  assuming  dangerous  position. 

Where  a  passenger  voluntarily  takes  a  position  in  a  parr  of  a 
car  not  intended  for  passengers,  as  in  a  baggage  car,  he  dofts 
so  at  his  own  risk. 

Dawson  v.  Md,  Electric  Railway,    pp.  375,  377 

13.  Electric  cars:  jerky  motion. 

The  mere  fact  that  an  electric  car  gives  a  sudden  jerk  is  no 
evidence  of  negligence  on  the  part  of  the  railroad  company, 
where  it  does  not  appear  that  the  sudden  movement  was  due 
to  any  defect  in  the  cars,  or  to  any  carelessness  or  negligenct? 
of  those  in  charge. 

Dawson  v.  Md.  Electric  Railway,    p.  376 

14.  Res  ipsa  loquitur. 

Where  a  sudden  jolt  of  an  electric  car  caused  a  door  in  a  bng- 
gage  compartment,  where  the  plaintiff  had  voluntarily  placed 
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himself,  violently  to  shut  and  crush  his  fingers  and  hand,  it 
was  held,  not  to  be  a  case  of  res  ipsa  loquitur. 

Dawson  v.  Md,  Electric  Railway,    pp.  376,  377 

15.  Judicial  notice. 

In  deciding  claims  for  damages  against  railroads,  courts  are 
not  to  divest  themselves  of  knowledge  of  the  incidents  of 
railway  travel  that  are  common  to  all. 

Dawson  v.  Md,  Electric  Railway,    p.  376 

1 6.  Free  passengers. 

A  gratuitous  passenger  of  a  common  carrier  is  ordinarily  enti- 
tled to  the  same  care  and  protection  on  the  part  of  the 
carrier  as  to  those  who  pay  regular  fare. 

Smith  V.  N,  C.  Rwy.  Co.   p.  483 

17.  Ice  on  platforms. 

A  common  carrier  may  be  liable  for  injuries  sustained  through 
its  negligence  in  permitting  a  platform  provided  by  it  for 
the  use  of  its  passengers  to  be  in  an  unsafe  condition  on 
account  of  the  presence  of  ice. 

Smith  V.  N.  C,  Rwy,  Co.    p.  484 

1 8.  Pleading:  declaration;  sufficiency. 

In  a  suit  brought  against  a  railroad  company  by  a  passenger 
for  injuries  received  by  him  upon  leaving  the  train,  due 
to  ice  on  the  platform,  it  is  a  sufficient  allegation  of  the 
defendant's  negligence,  if  the  declaration  avers  that  the  in- 
jury occurred  through  the  gross  negligence  of  the  defendant 
with  respect  to  the  duty  it  owed  him  of  providing  a  safe 
means  of  departure  from  the  trains. 

Smith  V.  .Y.  C.  Rwy,  Co,    p.  486 

XEGOTIABLE    IXSTROIEXTS.      See   Notes:    Title 


1.  Parol  evidence. 

The  maker  will  not  be  allowed  to  destroy  the  legal  import  of 
the  note  by  parol  evidence,  nor  contradict  it  by  alleged  pre- 
vious statements.       Eckels  v.  Cornell  Economizer  Co,    p,  120 

2.  — ;  surrounding  circumstances. 

In  suits  between  the  payee  and  maker  of  a  note,  the  parties 
may  show  all  the  facts  and  circumstances  surrounding  its 
execution  and  relating  to  the  existence  of  a  consideration. 

Herrman  v.  Combs,    p.  44 
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NEGOTIABLE  INSTRUMENTS— Ccmiim^ki. 

3.  Consideration. 

But  where  a  consideration  is  shown,  the  legal  import  and  oper- 
ation of  the  note,  as  such,  can  not  be  contradicted  by  parol 
testimony.  Herrman  v.  Combs,    p.  44 

4.  Execution. 

The  execution  of  a  note  is  a  question  of  fact  for  the  determina- 
tion of  the  jury.  Herrman  v.  Comhs.   p.  47 

5.  — ;  waiver. 

Under  Art.  75,  sec.  24,  sub-sec.  108,  of  the  Code  of  1912,  if  the 
signature  of  a  note  is  not  denied  by  the  pleas,  proof  of  that 
fact  is  considered  as  waived.  Herrman  v.  Combs,    p.  48 

6.  For8:cry. 

Whether  a  note  is  a  forgery,  or  whether  it  was  obtained  by 
improper  means  or  influence,  is  a  question  for  the  jury. 

Herrman  v.  Combs,   p.  47 

« 

NOTES :  TITLE  TO.    See  Mortgages,  5. 

NOTICE. 

I.  Judgments  in  rem. 

Constructive  notice  by  publication  is  sufficient  to  support  a 
judgment  in  rem  as  against  non-residents,  unknown  persons, 
or  persons  who  can  not  be  found.       Ridgely  v.  Baito.    p.  578 

NUISANCES.    See  Injunctions. 

ORPHANS'  COUETS. 
I.  Jurisdiction:  trusts. 

It  is  not  within  the  jurisdiction  of  the  Orphans'  Court  to 
decide  whether  or  not  a  trust  has  ceased  or  determined.  Such 
power  is  vested  solely  in  Courts  of  Equity,  and  without  such 
affirmative  adjudication  a  trustee  may  properly  decline  to 
pay  over  the  trust  fimd  in  his  hands. 

Hagerstown  Trust  Co.,  Ex.  of  Medley,    p.  235 

a.         — ;  construction  of  wills. 

The  Orphans'  Court  is  a  Court  of  limited  jurisdiction  and  has, 
in  general,  no  power  either  to  construe  wills  or  administer 
trusts  under  the  general  powers  given  by  Article  93,  section 
235  of  the  Code  of  Public  General  Laws  (1912). 

Hagerstown  Trust  Co,,  Ex.  of  Mealey.    p.  232 
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OKPHANS'  COJJRTS—Contvrmed. 

3*  Orphans'  Courts  are  the  proper  tribunals  to  settle  the  estates 
of  deceased  persons,  and  under  their  power  such  Courts  may 
in  certain  instances  construe  wills,  as,  for  example,  when 
they  use  that  power  to  approve  accounts  of  executors  by  which 
payments  of  legacies  have  been  made. 

Hagerstown  Trust  Co.,  Ex,  of  Medley,    p.  232 

4.  Probate  of  wills. 

The  jurisdiction  conferred  by  section  338  of  Article  93  of  the 
Code  (1912)  upon  the  Orphans'  Court  is  exclusive,  but  in  its 
exercise  such  courts  are  limited  to  the  probate  of  wills,  testa- 
ments ^nd  codicils,  and  they  are  not  authorized  by  it  to  take 
the  probate  of  any  paper  writing  not  of  such  a  character. 

Bradley  v.  Bradley,  p.  652 

5.  Issues  to  court  of  law:  Judgments. 

A  Circuit  Court  has  no  authority  to  enter  judgment  on  a  ver- 
dict rendered  on  issues  sent  it  from  the  Orphans'  Court. 

Conrades  v.  Heller,    p.  462 

6.  — ;  appeals. 

Where  appeals  are  taken  from  judgments  of  a  Circuit  Court 
on  issues  from  the  Orphans'  Court,  the  Court  of  Appeals 
does  not  enter  costs  whether  the  judgment  is  reversed  or 
aflirmed ;  costs  are  left  to  the  Orphans'  Court. 

Conrades  v.  Heller,    p.  462 

7.  — ;  costs. 

If  a  judgment  for  costs  in  such  a  case  were  entered  by  the 
Circuit  Court,  it  would  be  ground  for  a  reversal,  in  order 
that  such  judgment  might  be  gotten  rid  of. 

Conrades  v.  Heller,    p.  462 

8.  Order  and  opinion. 

It  is  the  order  of  an  Orphans'  Court,  and  not  its  opinion,  that 
affects  the  rights  of  parties,  and  on  appeal  to  the  Court  of 
Appeals  from  the  Orphans'  Courts  it  is  only  with  such  orders 
that  the  Court  is  concerned. 

Hagerstown  Trust  Co.,  Ex.  of  Mealey.    p.  229 
See  also —  Beachley  v.  Bollinger,   p.  156 

0.  Presumptions  favor  court. 

On  appeal  from  a  ruling  of  the  Orphans'  Court,  it  is  to  be 
presumed  in  the  absence  of  any  facts  upon  which  to  base  a 
conclusion,  that  the  ruling  of  the  Court  was  correct. 

Hagerstown  Trust  Co.,  Ex,  of  Mealey,    p.  230 
VOL.  119  47  n  \ 
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ORPHANS'  COTJRTS— Continued. 
lo.  Commissions  to  executor:  duty  of  court. 

It  is  the  duty  of  the  Orphans'  Court  to'  fix  and  award  com- 
missions of  an  executor,  even  though  commissions  are  not 
claimed.  Beachley  V.  Estate  of  Bollinger,    p.  157 

PAROL    EVIDENCE.       See    Contbacts.       Evidence. 
Wills,  6. 

PARTIES.    See  Appeals,  2.    Names. 

PARTNERS  AND  PARTNERSHIPS.     See  Malicious 

Prosecution.    Names. 
T.  Partners:  who  are—;  estoppel. 

One  who  in  a  proceeding  upon  a  petition  for  the  adjudication 
in  insolvency  of  a  firm  and  the  appointment  of  a  receiver, 
alleges  in  the  bill,  to  which  he  swore,  that  he  is  a  partner, 
and  who  testifies  on  the  witness  stand  that  he  is  a  partner, 
and  that  he  was  held  out  to  the  public  as  a  member  of  the 
firm,  and  was  generally  known  as  such,  was  held  to  be  a  part- 
ner of  the  firm  as  far  as  the  rights  of  creditors  and  his  lia- 
bility for  the  debts  of  the  firm  were  concerned,  although,  hy 
agreement  between  the  parties,  he  was  employed  on  a  salary, 
and  was  not  to  receive  a  share  of  the  profits  until  the  profits 
should  exceed  an  amount  which,  in  fact,  they  never  attained. 
Hemsley  v.  Hollingsworth.    pp.  444, 445 

PASSENGERS.    See  Negligence. 

PERPETUITIES:  STATUTE  AGAINST—. 

I-  Where  property  is  rendered  inalienable,  or  its  vesting  is  de- 
ferred for  a  longer  period  than  a  life  or  lives  in  being  and 
21  years  and  9  months  thereafter,  the  law  denounces  the 
devise,  bequest  or  grant  as  a  perpetuity,  and  declares  it  void. 

Levenson  v.  Manly,     p.  523 

^.  The  event  upon  the  happening  of  which  the  remainder  is  to 
vest  must  be  one  that  is  certain  to  happen  within  the  pre- 
scribed period,  or  the  limitation  will  be  void. 

Levenson  v.  Manly,   p.  523 

3.  A  daughter  and  her  prospective  husband  conveyed  to  a  trustee 
certain  of  her  real  property,  reserving  to  herself  alone  the 

'  full  power  and  authority  to  sell,  dispose  of  or  convey  the 
same,  and  reserving  to  herself  the  right  to  receive  and  appro- 
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PEEPETUITIES:  STATUTE  AQAIN8T— Continued. 
priate  the  income ;  subsequently,  with  her  husband  and  trustee 
she  conveyed  the  property  to  the  same  trustee  that  had  been 
named  in  the  will  of  her  father,  and  subject  to  all  the  powers, 
declarations  and  limitations  mentioned  and  declared  in  her 
father's  will.  By  his  will  the  father  had  left  his  property  in 
trust  for  the  said  daughter,  and  after  her  death,  as  she  should 
by  will,  etc.,  direct.  The  daughter,  by  her  will,  devised  all 
of  her  property  in  trust,  with  certain  limitations  and  powers 
of  appointment,  to  M.  In  such  a  case,  the  validity  of 
limitations  contained  in  the  will  of  M.,  as  to  the  property 
so  devised,  should  be  considered  as  written  in  the  will  of  the 
daughter  of  the  original  testator,  and  not  as  though  written 
in  the  will  of  the  testator  himself.  Levenson  v.  Manly,   p.  524 

4"  In  determining  whether  limitations  are  void  as  against  the 
statute  of  perpetuities',  it  is  immaterial  to  what  number  of 
lives  the  property  be  restricted,  so  that  the  property  will 
certainly  vest  within  the  period  prescribed  by  law. 

Levenson  v.  Manly,  p.  523 

PLEADING. 

T.  Clerical  errors. 

Mere  clerical  errors  in  a  declaration  or  in  a  record  may  be 
overlooked.  Smith  v.  Brown,   p.  245 

3.  Declarations:  several  counts. 

Where  a  declaration  contains  several  counts,  some  of  which 
are  good  and  some  bad,  a  demurrer  to  the  whole  declaration 
should  be  overruled.    White  Automobile  Co,  v.  Dorsey,   p.  255 

3.         — ;  several  causes  of  action. 

A  coimt  which  embraces  a  breach  of  express  warranty  that  a 
machine  is  sound,  etc.,  and  a  breach  of  a  contract  to  keep 
the  machine  in  repairs,  etc.,  violates  the  rule  against  duplicity 
in  pleading.  White  Automobile  Co.  v.  Dorsey,    p.  256 

4'  A  plaintiff  can  not,  in  order  to  sustain  a  single  demand,  rely 
upon  two  or  more  distinct  groimds  or  matters,  each  of  which 
independently  of  the  other,  amounts  to  a  good  cause  of  action 
in  respect  to  such  demand.  Smith  Co.  v.  Smich,  •  p.  282 

5.  Duplicity. 

A  count  in  a  declaration  which  embraces  two  or  more  dis- 
tinct causes  of  action,  is  void  for  duplicity. 

White  Autojnobile  Co.  v.  Dorsey,    p.  256 
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VLEADING—C(mtmued. 

6.  It  18  not  upon  the  evidence  alone,  but  upon  the  pleadings  and 
the  evidence  applicable  to  the  pleadings  that^a  plaintiff  mav 
recover  in  any  case.  Smith  Co.  v.  Smick.    p.  281 

7.  Equitable  defenses. 

A  defense  which  is  a  good  defense  at  law  can  not  be  pleaded  as 
an  equitable  defense.  Feldmeyer  v.  Wemtz.    p.  287 

8.  Plaintiff's  right:  at  commencement  of  suit. 

In  general,  the  right  of  a  plaintiff  to  recover  depends  entirely 
upon  the  right  and  title  which  he  has  at  the  commencement 
of  the  suit,  and  the  non-existence  of  a  cause  of  action  at  that 
time  is  fatal  to  his  right  to  recover  and  may  be  availed  of  by 
a  demurrer.  Stonebraker  v.  Littleton,    p.  178 

o.  Questions  at  law. 

Pleas  are  erroneous  that  involve  conclusions  of  law. 

Feldmeyer  v.  Wemtz.  p.  290 

10.  Res  adjudicata. 

The  defense  of  res  adjudicata  should  be  made  by  a  special  plea. 

Feldmeyer  V.  Wemtz.  p  290 

"•To  constitute  a  valid  defense  on  the  ground  of  res  adjudicata 
there  must  be  identity  of  parties,  a  decision  of  the  case  on  its 
merits,  and  the  jurisdiction  of  the  Court  over  both  the  parties. 

Feldmeyer  v.  Wemtz.    p.  292 

12-  The  former  decision  need  not  have  been  on  the  precise  point ; 
a  judgment  or  decree  in  res  adjudicata  as  to  all  matters  of 
defence  existing  and  which  were  available  to  the  defendant 
at  its  date.  Feldmeyer  v.  Wemtz.  p.  292 

13-  Persons  who  are  directly  interested  in  a  suit,  who  have 
knowledge  of  its  pendency,  and  who  refuse  or  neglect  to 
appear  and  avail  themselves  of  their  rights,  are  concluded  by 
the  proceeding  as  fully  as  if  they  had  been  parties  named  in 
the  record..        Bernstein,  Cohen  &  Co.  v.  Stanshury.    p.  319 

14.         — ;  points  covered. 

The  plea  of  res  adjudicata  applies,  except  in  special  cases, 
not  only  to  the  points  under  which  the  Court  was  required  b\ 
the  pnrties  to  form  an  opinion  and  pronoimce  a  judgment,  but 
to  all  points  which  properly  belonged  to  the  subject  in  litiga- 
tion, and  which  the  parties  exercising  reasonable  judgment, 
might  be  brought  forward  at  the  time. 

Bernstein,  Cohen  &  Co.  v.  Stanshury.   p.  320 
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PLEADING  AND  PEACTICE  IN  EQUITY. 
J.  Appeals:  answers  and  demurrers. 

For  the  purpose  of  appeal,  a  demurrer  to  a  whole  bill  will  be 
treated  as  an  answer  within  the  meaning  of  section  27  of 
Article  5  of  the  Code  (1912).  -Dixon  v.  Dixon,    p.  416 

a.  Exhibits  to  be  actually  filed. 

Under  section  142  of  Article  16  of  the  Code  (1912),  no  order 
or  process  may  be  made  or  issued  upon  any  bill,  petition  or 
other  paper,  until  such  bill,  petition,  etc.,  with  all  the  exhibits 
referred  to  as  part  thereof,  is  actually  filed  with  the  Clerk  of 
Court.  Dixon  v.  Dixon,    p.  416 

3.  Questions  of  law  raised  in  advance. 

No  appeal  from  an  order  overruling  a  plea  to  the  entire  bill 
can  be  sustained  under  section  206  of  Article  16  of  the  Code, 
providing  that  the  lower  Court  may  pass  an  order  directing 
that  such  questions  of  law  as  are  to  be  decided  in  advance 
be  raised,  for  the  opinion  of  the  Court,  either  by  special  case, 
or  otherwise,  when  no  such  order  was  passed. 

Hall  V.  Hughes,   p.  494 

PEACTICE.     See  Attachment.     Jitdgment. 

1.  Sealed  verdict:  errors. 

When  a  sealed  verdict  has  been  rendered  the  Court  may  amend 
it  as  to  inadvertent  errors,  omissions  or  inaccuracies  in  mat- 
ters of  form.  Bronstein  v.  American  Ice  Co.    p.  137 

2.  If  a  plaintiff  fails  to  answer,  when  called  before  the  verdict 
is  announced,  a  non-suit  is  entered. 

Bronstein  v.  American  Ice  Co.    p.  141 

3.  — ;  calling  plaintiff. 

When  a  sealed  verdict  is  returned,  the  plaintiff  should  be  called, 
and  he  must  then  elect  to  hear  the  verdict  or  take  a  non  suit, 
and  the  election  should  be  made  before  the  sealed  4erdiet 
is  delivered  to  the  Court. 

Bronstein  v.  American  Ice  Co.    p.  142 

4.  Where  a  plaintiff  is  called,  when  a  sealed  verdict  is  presented 
to  the  Court,  and  answers,  and  then  agrees  that  the  jury 
should  be  allowed  to  return  to  their  room  to  correct  the  ver- 
dict, the  plaintiff  need  not  again  be  called  upon  the  return  of 
the  jury  with  their  corrected  verdict. 

Bronstein  v.  American  Ice  Co.     p.  141 
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PHACTICE—Contirmed. 

5.  Time  for  introducing  evidence. 

After  the  closing  of  a  defendant's  case  the  plaintiff  is  entitled 
to  introduce  no  other  evidence  except  it  be  in  rebuttal. 

Hemnan  v.  Combs,   p.  48 
PEAYEKS. 

1.  Against  evidence. 

Where  the  defendant  in  a  suit  for  malicious  prosecution  admits 
that  he  swore  out  a  warrant  for  the  arrest  of  the  plaintiff, 
a  prayer  instructing  the  jury  that  there  was  no  legally  suffi- 
cient evidence  to  prove  that  the  defendant  ever  swore  out 
the  warrant,  etc.,  is  erroneous. 

Smith  V.  Brown,   pp.  246-247 

2.  Assuming  facts. 

In  a  suit  for  malicious  prosecution,  a  prayer  to  instruct  the 
jury,  that  there  is  legally  sufficient  evidence  of  probable  cause, 
etc.,  does  not  leave  the  jury  to  find  the  existence  of  the  facts 
relied  on  as  constituting  such  probable  cause,  and  is  erroneous. 

Smith  V.  Brown,    p.  247 

3*  Conceded  facts. 

Conceded  prayers  are  the  law  of  the  case. 

Smith  V.  Brown,  p.  248 

See  also —  Oroh  v.  South,  p.  302 

3a,  Prayers  inconsistent  with  conceded  prayers  are  erroneous. 

Smith  V.  Brown,  p.  248 

See  also —  Oroh  v.  South,  p.  302 

4.  Confusing  the  jury. 

The  tendency  of  two  or  more  prayers  upon  the  same  subject, 
in  different  phraseology,  is  to  mislead  or  confuse  the  jury; 
and  where  a  correct  prayer  has  been  granted  upon  a  ques- 
tion, that  correctly  states  the  law  upon  the  subject,  it  is  not 
error  to  refuse  other  prayers,  though  correct  in  themselves, 
embracing  the  same  subject.  Doyle  v.  Oibson.    p.  40 

5.  "No  evidence.'* 

If  at  the  close  of  the  plaintiff's  case  the  defendant  upon  the 
refusal  of  his  prayer  directing  the  jury  that  the  plaintiff  is 
not  entitled  to  recover,  proceeds  with  his  case,  and  adduces 
evidence  in  support  of  it,  he  thereby  waives  his  right  to 
rely,  on  appeal,  on  such  refusal  as  groimd  for  a  reversal. 

Doyle  V.  Oibson.   p.  39 
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6.  Rejecting  theory  properly  in  case. 

It  is  error  to  reject  prayers  when  by  so  doing  the  theory 
of  one  of  the  parties,  of  which  there  is  evidence,  is  entirely 
eliminated  from  the  consideration  of  the  jury. 

Co.  Com.  of  Howard  Co.  v.  Pindell.    p.  81 

7.  Refusal  of  correct — ;  when  no  error. 

If  a  granted  prayer  contains  the  law  of  the  case  the  judgment 
will  not*  be  reversed  although  other  prayers  correct  in  them- 
selves may  have  been  rejected. 

Co.  Com.  of  Howard  Co.  v.  Pindell.    p.  81 

8.  Taking  case  from  Jury. 

Where  there  is  any  evidence  tending  to  support  the  defence, 
a  plaintiff's  prayer  is  erroneous  which  asserts  that  there  is 
no  evidence  legally  suflicient  to  support  the  defense. 

Eckels  V.  Cornell  Economizer  Co.    p.  116 

9.  — ;  without  evidence. 

I'rayers  are  erroneous  when  based  upon  a  theory  of  which  there 
is  no  evidence  legally  in  the  case. 

White  Automobile  Co.  v.  Dorsey.    p.  266 

10.  — ;  on  improper  theory. 

Where  a  defendant,  in  a  suit  for  the  purchase  price  of  a  guar- 
anteed article,  takes  defense  on  one  clause  only  of  the  war- 
ranty, a  prayer  that  directs  a  verdict  in  his  favor,  if  the  jury 
find  any  failure  in  any  other  clauses  of  the  warranty,  is  erro- 
neous. Eckels  V.  Cornell  Economizer  Co.   p.l21 

11.  — ;  must  guide  Jury. 

In  a  suit  for  the  purchase  price  agreed  to  be  paid  for  a 
machine,  a  prayer  requiring  the  jury  to  find  for  the  defend- 
ant if  they  should  find  that  the  machinery  was  not  a  "prac- 
ticable appliance"  is  erroneous,  as  it  would  allow  the  jury  to 
find  as  they  pleased. 

Eckels  V.  Cornell  Economizer  Co.    p.  119 

12.  — ;  without  evidence. 

Prayers  of  a  plaintiff  not  based  upon  any  theory  set  out  in 

the  pleadings  are  erroneous.           Smith  Co.  v.  Smick.  p.  284 

See  also —                 Ches.  Iron  Works  v.  Hochschild.  p.  315 

Security  Storage   Co.   v.   Denys.  p.  347 
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I3«         — ;  ignoring  tlieory  of  which  there  is  evidence. 

Prayers  ignoring  a  theory  of  whicli  there  is  evidence  prop- 
erly in  the  case,  are  erroneous.      Storage  Co.  v.  Denys.  p.  347 

i^.         — ;  indefinite. 

A  prayer  that  is  indefinite  and  uncertain,  and  that  may  mis- 
lead the  jury,  is  erroneous.  Line  v.  Line.   p.  411 

PEINCIPAL  AND  AGENT. 

Where  an  agent  violates  the  instructions  of  his  principal  as  to 
the  shipment  of  goods,  he  assumes  the  risk  of  injuries. occur- 
ring in  the  course  of  the  unauthorized  transportation. 

Security  Storage  Co.  v.  Denys.     p.  346 

PEINCIPAL  AND  SURETY.     See  Bankruptcy. 

PRINTING  PRESSES.    See  Negligence. 

PROBABLE  CAUSE. 

Probable  cause  is  a  mixed  question  of  law  and  of  fact;  and 
the  jury  should  be  instructed  hypothetically  as  to  what  con- 
stitutes probable  cause,  leaving  to  them  to  find  the  facts 
embraced  in  the  hypothesis.  Smith  v.  Brown,    p.  247 

PROFITS. 
I.  Net  profits. 

In  estimating  the  net  profits  of  a  manufacturing  business,  an 
allowance  should  be  made  for  the  deterioration  of  machinery; 
and  the  officers'  salaries  and  attorneys'  fees  should  be  charged 
to  the  expense  account,  and  deducted  from  the  earnings. 

Warren  Mnfg.  Co.  v.  Baitimore.    p.  212 

PUBLIC  AND  LOCAL  LAWS:  CONFLICT.    See  Coun- 
ty COMMISSIONEKS. 

PUBLIC  SERVICE  COMMISSION. 
I.  Free  transportation. 

It  is  not  a  violation  of  the  Public  Service  Commission  Law, 
section  16  of  Chapter  180  of  the  Acts  of  1910  (Code,  Art. 
23,  sees.  428-440),  for  a  railroad  to  give  free  transportation 
to  an  employee  of  an  express  company  doing  business  over  its 
lines.  Smith  v.  N.  C.  Rwy.  Co.   p.  485 

RAILROADS.     See  Condemnation  of  Lands. 
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Unless  the  necessity  be  of  the  most  stringent   character,   a 

receiver  should  not  be  appointed  until  the  defendant  is  first 

heard  in  response  to  the  application. 

Bait  Tr.  Co.  v.  George's  Creeh  C.  &  I.  Co.    p.  30 

RECORD.       See  Appeals,  3.     Appeals:  Court  of — ,  7. 

RELIGIOUS  CORPORATIONS. 
z.  Confirmatory  Act. 

In  order  to  perfect  the  incorporation  of  the  religious  society, 
Chapter  756  of  the  Acts  of  1910  provided  for  the  recording  of 
the  original  certificate,  which  should  have  been  recorded 
under  the  requirements  of  the  Act  of  1802,  but  which  certifi- 
cate had  been  set  out  in  full  and  in  due  order  among  the 
ancient  records  of  the  society,  and  there  certified  to  by  the 
Justice  of  the  Peace  of  that  time  and  for  that  county.  Held, 
that  for  the  purpose  of  the  Act  of  1910,  such  certificate 
should  be  considered  as  the  original. 

Mills  V.  Zion  Chapel,   p.  515 

2.  Deeds  for  land. 

A  deed  of  land  to  trustees  in  trust  for  a  place  of  worship  is 
void,  unless  sanctioned  by  the  Legislature. 

Mills  V.  Zion  Chapel,  p.  613 

3.  — ;  adverse  possession. 

By  open,  notorious  and  undisputed  possession  of  the  land  for 
over  sixty  years,  such  title  may,  however,  become  valid,  and 
the  successors  of  the  trustees  acquire  title  against  all  persons 
except  those  under  legal  disabilities. 

Mills  V.  Zion  Chapel,    p.  514 

4.  Incorporation  of:  failure  of  cleric  to  provide  record  1m>oIc 
The  Clerk  of  a  Circut  Court  had  failed  to  provide  and  keep 

the  record  book  for  recording  certificates  of  religious  socie- 
ties desiring  to  incorporate  under  the  provisions  of  Chapter 
III  of  the  Acts  of  1802;  the  trustees  of  a  religious  corpora- 
tion of  that  county  filed  a  bill  for  the  specific  performance 
of  a  contract  for  the  sale  of  land,  occupied  by  it  for  over 
sixty  years,  against  the  vendees,  who  refused  to  accept  the 
property  on  the  ground  that  the  vendor  had  never  recorded 
any  certificate  of  incorporation,  as  required  by  law,  and  that 
it  was  not  a  corporation  and  could  not  convey  title ;  on  appeal 


Digitized  by 


Google 


746  INDEX.  [119 

EELIGIOUS  COEPOEATIONSr—Conimwd 

from  an  order  directing  the  purcliase  money  to  be  brought 
into  Court,  it  was  held,  that  it  would  be  inequitable  to  hold 
that  the  plaintiff  had  never  had  any  legal  corporate  existence 
merely  because  of  the  failure  of  the  Clerk  of  Court  to  per- 
form his  duty.  Mills  v.  Zion  Chapel,    p.  515 

REPEAL  OF  STATUTES.     See   Statutes:  Constbttc- 

TION,   7. 

RES  ADJUDICATA.    See  Pleading. 
RES  IPSA  LOQUITUR.     See  Negligence. 
RIPARIAN  RIGHTS. 

1.  The  right  of  every  riparian  owner  is  to  enjoy  a  stream  of 
running  water  in  its  natural  state,  as  to  flow,  quantity  and 
quality.  Warren  Mnfg,  Co.  v.  Baltimore,   p.  222 

2.  Without  a  grant,  either  express  or  implied,  no  proprietor  has 
the  right  to  obstruct,  diminish  or  accelerate  the  impelling 
force  of  a  stream  of  running  water,  exceptipg  as  to  such  rea- 
sonable use  which  is  common  to  all. 

Warren  Mnfg.  Co.  v.  Baltimore,   p.  223 

3.  According  to  the  maxim  aqua  currit  ei  .debet  currere,  an  indi- 
vidual is  prohibited  from  interfering  with  the  natural  flow 
of  water.  Groh  v.  South,   p.  299 

4.  Dams:  nesligence  of  plaintiff. 

A  riparian  landowner  built  a  dam  across  a  stream,  thereby 
causing  the  waters  to  back  up  and  flood  and  render  useless 
a  spring  of  an  owner  of  other  riparian  land  further  up  the 
stream ;  it  was  held,  that  a  prayer  that  the  plaintiflF  was  not 
entitled  to  recover  if  they  should  find  that  he  contributed  to 
the  alleged  injury,  was  erroneous.        Groh  v.  South,    p.  301 

ROADS. 

1.  County  Commissioners'  liability. 

In  general,  County  Commissioners  are  not  liable  for  accidents, 
due  to  the  bad  condition  of  the  county  roads,  unless  they  have 
had  notice  of  such  condition  in  time  for  them  to  make 
repairs.  Co.  Com.  of  Howard  Co.  v.  Pindell.    p.  81 

2.  Prayers  in  action  for  damages. 

In  an  action  against  a  Board  of  County  Conmiissioners  for 
damages  for  injuries  received  from   the  bad  condition  of 
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the  county  roads,  a  prayer  that  leaves  to  the  consideration 
of  the  jury  whether  the  plaintiff  did  receive  such  injury, 
and  if  so,  whether  the  same  was  permanent^  and  how  far, 
if  at  all,  it  was  calculated  to  disable  her  from  engaging  in 
employment,  for  which,  in  the  absence  of  such  injury,  she 
would  have  been  qualified,  is  proper. 

Co.  Com.  of  Howard  Co.  v.  PindelL   p.  79 

SAXITY. 

I.  Capacity  to  execute  valid  deed:  prayers. 

An  instruction  to  the  jury,  that  if  L.,  at  any  time  prior  to  the 
execution  of  a  note,  was  incapable  of  executing  a  valid  deed 
or  contract,  however  remote  the  time  may  have  been,  and 
without  stating  the  character  of  the  insanity,  etc.,  whether 
permanent  or  otherwise,,  then  the  burden  of  proof,  etc.,  was 
on  the  plaintiff,  is  erroneous.  Line  v.  Line.    p.  411 

SECOXD  OFFEXSE.     See  Criminal  Law. 

SEALED  INSTEUMEXTS. 

If  a  scroll  (or  seal)  is  placed  upon  an  instrument  before  it  is 
executed,  although  it  be  done  by  another,  nevertheless  it  is  the 
seal  of  the  signer  as  much  as  though  placed  there  by  himself. 

Line  v.  Line.    p.  407 

SERVICES. 

1.  Implied  promise. 

Where  no  family  relation  exists  between  the  parties,  there  is 
implied  a  promise  to  pay  for  services  rendered  and  accepted; 
and  the  burden  of  proof  is  on  the  party  resisting  payment  to 
show  that  no  charge  was  to  be  made,  if  the  rendition  and 
acceptance  of  the  services  are  proved. 

Doyle  V.  Oibson.     p.  38 

2.  Value. 

To  prove  the  value  of  personal  service  and  nursing,  given  to 
one  in  his  latter  years  and  last  illness,  the  witness  need  not 
be  what  is  usually  known  as  a  trained  nurse. 

Doyle  V.  Oibson.     p.  39 

SPECIFIC  PERFORMANCE. 

1.  Discretion  of  Court. 

Application  for  specific  performance  is  addressed  to  the  sound 
and  reasonable  discretion  of  the  Court;  not  to  be  used  arbi- 
trarily, but  according  to  fixed  and  established  rules. 

Warren  Mnfg.  Co.  v.  Baltimore,    p.  205 
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^'  The  Court  must  be  satisfied  that  the  contract  sought  to  be 
enforced  is  fair,  just,  reasonable  and  equal  in  all  its  parts, 
and  founded  on  an  adequate  consideration,  before  it  will 
extend  this  extraordinary  assistance. 

Warren  Mnfg,  Co,  v.  Baltimore,    p.  205 

3.  Inadequacy  of  consideration. 

While  mere  inadequacy  of  consideration  is  not  sufficient  ground 
for  refusing  to  decree  specific  performance  of  a  contract,  yet 
it  may  be  taken  into  consideration  with  other  facts  in  deter- 
mining the  right  to  such  relief. 

Warren  Mnfg,  Co.  v.  Baltimore,    p.  213 

4.  Interest. 

Where  a  vendee  refuses  to  complete  his  contract  of  purchase, 
because  of  objections  to  the  title,  and  equitable  proceedings 
are  instituted  to  determine  the  matter,  the  vendee  should  be 
charged,  in  general,  with  interest  only  from  the  date  of  the 
final  decree.  Mills  v.  Zion  Chapel,    p.  515 

5.  Misrepresentations. 

Misrepresentations  as  to  material  matters,  even  innocently 
made,  if  relied  upon  to  the  extent  of  making  the  contract 
unconscionable,  will  debar  the  party  making  them  from  the 
aid  of  equity  in  its  enforcement. 

Warren  Mnfg.  Co.  v.  Baltimore,    p.  217 

6.  — ;  by  one  of  tlie  parties. 

Where  it  is  shown  that  one  of  the  parties  made  representa- 
tions, whether  innocently  or  fraudulently,  as  to  material  mat- 
ters, which  were  false  and  which  were  relied  upon  by  the  other 
party,  or  which  influenced  him  in  entering  into  the  contract, 
a  Court  of  Equity  will  not  compel  its  specific  performance. 

Warren  Mnfg.  Co.  v.  Baltimore,    p.  215 

7.  Not  ex  debito  justitiae. 

Specific  performance  is  not  ex  dehito  justitice;  to  warrant  its 
application,  the  terms  of  the  contract  must  be  fair,  founded 
on  a  valuable  consideration,  and  entered  into  under  circum- 
stances commending  it  to  the  favorable  apprehension  of  the 
Court.  Warren  Mnfg.  Co.  v.  Baltimore,    p.  205 

8.  Wlien  a  matter  of  course. 

But  if  a  contract  for  the  sale  of  real  estate  is  in  writing  and 
is  certain,  fair,  based  on  adequate  consideration  and  capable 
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of  being  performed,  it  is  as  much  a  matter  of  course  for  a 
Court  of  Equity  to  decree  its  specific  perf onnance  as  it  would 
be  for  a  Court  of  Law  to  award  damages  for  its  breach. 

Warren  Mnfg,  Co.  v.  Baltimore,    pp.  205,  206 

9.  Other  relief;  when  erroneous. 

On  a  bill  filed  for  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate  and  praying  for  no  other  relief,  it  is 
error  for  the  Court  to  order  the  property  to  be  resold  unless 
the  purchase  money  be  brought  into  Court  within  a  time 
named.  Mills  v.  Zion  Chapel,    p.  516 

STATUTES:  CONSTRUCTION.  See  Acts  of  Assem- 
bly. British  Statutes.  Constitution  Same.  Coun- 
ty.   County  Commissioners. 

1.  Baltimore  County  Road  Law — 1913. 

(chapter  345  of  the  Acts  of  1912,  relating  to  good  roads  in 
Baltimore  County,  which  by  its  title  apparently  limits  the 
cost  to  one  million  and  a  half  dollars  there  mentioiied,  while 
in  fact  liable  to  involve  and  burden  the  county  with  costs 
largely  in  excess  of  that  sum,  is  therefore  unconstitutional 
and  void.  Painter  v.  Mattfeldt.    pp.  479,  480 

2.  Power  of  courts. 

The  courts  are  not  concerned  with  the  wisdom,  expediency  or 
policy  of  a  statute,  or  with  whether  it  is  any  improvement 
upon  former  systems.  Ridgely  v.  Baltimore  City,   p.  673 

3.  — ;  must  enforce  Constitution. 

Where  a  Court  declares  a  statute  unconstitutional,  it  is  not 
because  of  any  superior  power  or  dignity  which  it  exercises, 
but,  being  required  to  declare  what  the  law  is  in  the  case 
before  it,  the  Court  must  enforce  the  Constitution  as  the 
paramount  law  whenever  a  legislative  enactment  comes  in  con- 
flict with  it.  Painter  v.  Mattfeldt.    p.  472 

4'  But  the  courts  will  not  declare  an  Act  unconstitutional  merely 
because  it  seems  unwise  or  inexpedient,  nor  strike  it  down 
merely  because  it  will  operate  harshly  upon  the  persons  af- 
fected by  it.  Painter  v.  Mattfeldt.     p.  473 

5.  Presumptions. 

Every  presumption  favors  the  validity  of  a  statute,  and  a  stat- 
ute can  not  be  declared  void  unless  it  plainly  contravenes 
some  provision  of  the  Constitution;   if  there  is  merely  a 

Digitized  by  LjOOQIC 


750  INDEX.  [119 

STATUTES:  CONSTHUCTIOl^— Continued. 
reasonable  doubt  as  to  the  constitutionality  of  an  Act,  the 
Act  should  be  sustained.  Painter  y.  Mattfeldt.    p.  472 

6.  — ;  as  to  Legislature. 

The  Legislature  is  always  presumed  to  have  intended  that  pro- 
visions in  statutes  should  be  read  in  the  light  of  the  Constitu- 
tion. Ridgely  v.  Baltimore  City,    p.  582 

7.  Repeal  and  re-enactment. 

Where  a  repealing  statute  contains  a  substantial  re-enactment 
of  the  previous  law,  the  operation  of  the  latter  continues 
uninterrupted.  Cochran  v.  State,    p.  547 

8.  Retroactive — ;  not  favored. 

Statutes  which  are  retroactive  in  their  eflfect  are  not  favored, 
even  though  they  do  not  conflict  with  vested  or  other  rights 
guaranteed  by  the  Constitution. 

Uemsley  v.  Hollingsworth.    p.  441 

9.  ♦•Shall." 

The  word  "shall,"  in  its  common  and  ordinary  usage,  unless 
dflfected  by  qualifying  words,  refers  to  the  future. 

Hemsley  v.  Hollingsworth.   p.  442 

10.  But  in  remedial  statutes  it  may  be  used  in  a  general  sense, 
including  both  past  and  future,  and  should  be  so  considered 
when  a  more  restricted  sense  is -not  required 

Hemsley  v.  Hollingsworth.    p.  442 

ii.  Statutes  partly  valid. 

A  statute  may  be  valid,  although  certain  of  its  provisions  are 
unconstitutional  and  void.  Painter  v.  Mattfeldt.    p.  474 

i3.  But  if  the  valid  provisions  of  a  statute  are  inseparably  con- 
nected in  substance  with  provisions  that  are  void,  the  whole 
Act  should  be  declared  unconstitutional. 

Painter  v.  Mattfeldt.    p.  475 

13.  Where  a  statute  is  susceptible  of  a  construction  which  would 
make  it  prospective  rather  than  retroactive,  especially  if  by 
the  latter  manifest  injury  may  be  done,  it  is  the  duty  of 
courts  to  construe  it  to  be  prospective,  and  it  should  not  be 
held  to  be  retroactive  unless  its  terms  are  such  as  to  make 
that  construction  imperative. 

Hemslejf  v.  IloUingf  worth,    p.  441 
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I.  Amendments:  need  not  be  entered  upon  Joumals. 

The  Constitution  does  not  require  tliat  the  amendment  or  pro- 
posed amendments  to  a  bill  should  be  entered  upon  the  jour- 
nals of  the  Legislature.       Ridgely  v.  Baltimore  City.    p.  587 

«.  Where  an  enrolled  bill  was  a  copy  of  the  engrossed  bill,  but 
^he  engrossed  bill  showed  that  certain  provisions  that  had 
been  contained  in  it,  as  well  as  in  the  enrolled  bill,  had  been 
stricken  out,  but  there  was  no  definite  or  satisfactory  evi- 
dence to  show  when  or  by  whom  the  change  was  made,  it  was 
held,  that  in  such  a  case  the  evidence  offered  was  wholly 
insufficient  to  overcome  the  testimony  furnished  by  the  true 
authentication  of  the  Act.        Ridgely  v.  Balto.  City.    p.  589 

3.  Engrossing  of  bills:  in  one  House,  sufficient. 

Under  the  constitutioAal  provisions  for  the  passage  and  enact- 
ment of  statutes,  it  is  not  necessary  for  a  bill  to  be  engrossed 
in  both  houses;  the  uniform  practice  is  to  engross  the  bill 
only  in  the  house  in  which  it  is  presented. 

Ridgely  v.  Baltimore  City,   pp.  585,  586 

4.  Passage:  authentication. 

Courts  are  not  precluded  by  the  authentication  of  a  statute,  in 
the  manner  prescribed  by  the  Constitution,  from  passing 
upon  the  question  as  to  whether  the  bill  was  constitutionally 
passed.  Ridgely  v.  Baltimore  City.    p.  583 

5.  — ;  parol  evidence. 

But  an  authenticated  statute  can  not  be  impeached  by  the 
legislative  journals  alone,  or  by  mere  parol  evidence. 

Ridgely  v.  Baltimore  City.    p.  584 

STATUTE  OF  USES. 

I.  Personal  property  not  affected  by — . 

The  Statute  of  Uses  (27  Henry  VIIT,  Chap.  10),  has  no  appli- 
cation to  personal  property. 

Hagerstown  Trust  Co.,  Ex.  of  Mealey.  p.  232 

STOCK  AXD  STOCKHOLDERS.    See  Corporatioxs. 
I.  Duty  of  corporation  to  stockholders. 

Corporations  are  bound  to  see  that  trust  property  in  their  cus- 
tody is  protected  and  not  misappropriated. 

Bait.  Tr.  Co.  v.  George's  Creek  C.  &  I.  Co.    p.  32 
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2»         — ;  interest. 

The  duty  is  not  imposed  upon  a  corporation  to  invest  dividends 
due  to  its  stockholders  or  to  pay  interest  upon  such  divi- 
dends.  Bait.  Tr.  Co.  v.  George's  Creeh  C.  &  1.  Co.   pp.  30-31 

3.  Loss  of  interest  arising  from  the  failure  or  neglect  of  the 
stockholder  to  claim  dividends  that  have  been  declared  ia  •no 
ground  for  the  appointment  of  a  receiver.     ^ 

Bali.  Tr.  Co.  v.  George's  Creeh  C.  &  /.  Co.  p.  31 

4.  Failure  to  claim  dividends. 

i'ailure  of  the  principal  to  appear  and  claim  the  stock  or  divi- 
dends, raises  no  presumption  of  personal  ownership  in  a  per- 
son named  in  the  certificate  as  a  trustee. 

Bait.  Tr.  Co.  v.  George's  Creeh  C.  &  I.  Co.   p.  23 

5.  Under  sec.  80  of  Art.  23  of  the  Code  (1912),  upon  the  dissolu- 
tion of  a  corporation,  otherwise  than  by  judicial  proceedings, 
directors  become  personally  and  severally  liable  to  the  stock- 
holders and  creditors,  as  trustees,  until  the  appointment  of  a 
receiver.       Bait.  Tr.  Co.  v.  George's  Creeh  C.  &  I.  Co.   p.  31 

6.  Stock  in  name  of  '^trustee.*' 

The  addition  of  the  word  "trustee"  after  the  name  of  a  stock- 
holder on  a  certificate  and  the  stock  book  of  the  corporation, 
gives  notice  of  the  existence  of  a  trust. 

Bait  Tr.  Co.  v.  George's  Creeh  C.  &  I.  Co.   p.  31 

7-  For  some  seventy  years  certain  shares  of  stock  had  stood  in 
the  name  of  T.  A.,  "trustee."  None  of  the  dividends  declared 
by  the  corporation  had  ever  been  collected  by  said  T.  A.  nor 
had  scrip  dividends  allotted  ever  been  receipted  for  by  him  or 
the  stock  transferred;  there  was  no  evidence  to  show  for 
whom  T.  A.  was  trustee ;  after  T.  A.  was  long  dead,  and  his 
estate  wound  up,  the  Baltimore  Trust  Company  was  appointed 
administrator  c.  t.  a.  of  T.  A.,  and  by  an  ex  parte  proceeding 
was  appointed  receiver  with  power  to  receive  a  new  certifi- 
cate for  said  stock  and  all  dividends,  etc.,  with  authority  to 
receipt  for  the  same;  such  receiver  filed  a  bill  against  the 
corporation  to  compel  the  issue  of  a  new  stock  certificate, 
etc.,  that  it  might  protect  the  same  for  account  of  the  owner; 
on  appeal  from  an  order  dismissing  said  bill  it  was  held  thai, 
the  corporation  was  interested  in  the  disposition  of  such 
shares  of  stock,  and  that  it  was  proper  for  it  to  refuse  to  issue 
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and  deliver  to  such  a  receiver  a  duplicate  certificate,  until  it 
was  determined  by  a  Court  of  competent  jurisdiction  that  the 
stock  standing  in  tlie  name  of  T.  A.  in  trust,  was  the  property 
of  T.  A.  at  the  time  of  his  death,  in  his  own  right. 

Bait.  Tr.  Co.  v.  George's  Creek  C.  &  I.  Co.   p.  32 

8.  Subscriptioii,  etc. — ;  payment  from  dividends. 

Where  stock  is  assigned  to  an  assignee  to  be  paid  for  by  the 
application  of  one-half  of  the  dividends  that  are  declared 
from  time  to  time,  and  it  was  agreed  that  until  the  full  pur- 
chase price  is  paid  the  stock  should  be  held  by  the  assignor  as 
collateral  to  be  reassigned  to  the  assignee  when  the  stock  was 
fully  paid,  there  is  no  obligation  upon  the  assignees  to  pay  for 
thp  stock  except  in  the  method  provided  for  by  the  contract. 

Stonebraker  v.  Littleton,    p.  178 

9.  — ;  Interest. 

Where  an  employer  conveyed  to  an  employee,  the  manager  of 
the  company,  certain  shares  of  the  capital  stock  of  the  cor- 
poration, with  the  agreement  that  the  stock  should  be  paid 
for  by  the  application  of  one-half  of  the  dividends  as  the 
same  might  be  declared  from  time  to  time,  with  the  provision 
that  additional  payments  might  be  made  at  the  option  of  the 
assignee,  and  that  on  all  payments  made  by  him  interest  at 
the  rate  of  4%  would  be  allowed,  it  was  held,  that  in  consid- 
eration of  all  the  facts  of  the  case  no  interest  was  to  be  paid 
or  be  demandable  upon  the  deferred  payments  of  the  pur- 
chase price.  Stonebraker  v.  Littleton,    p.  179 

10.  Liability  to  creditors. 

It  is  only  in  case  of  insolvency  that  the  statutory  liability  of 
stockholders  to  creditors  upon  their  unpaid  subscriptions  to 
stock  may  be  enforced;  and  such  insolvency  may  be  estab- 
lished upon  proper  allegations  by  proof  of  the  fact,  and  need 
not  be  established  by  decree  of  Court. 

Hall  V.  Hughes,     p.  489 

11.  Section  79  of  Chapter  240  of  the  Acts  of  1908  (sect.  104  of 
Article  23,  Code  1912),  which  provides  that  "nothing  herein 
shall  release,  affect  or  impair  the  rights  of  any  creditor  or 
creditors  of  any  corporation,  or  the  obligations  or  liability 
of  any  corporation,  or  of  any  stockholder,  or  of  any  cor- 
porate officer,  existing  on  the  said  first  day  of  June,  in  the 

VOL.  119  48 
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year  nineteen  hundred  and  eight,  or  the  remedies  to  enforce 
to  protect  the  same,"  does  not  prevent  receivers  from  pro- 
ceeding under  section  41  of  that  Act  (section  66  of  Article 
23)  against  stockholders,  in  favor  of  creditors  who  did  not 
become  such  until  after  the  passage  of  the  Act. 

Hull  V.  Hughes,    p.  494 
1 2-  Stockholders  are  liable  to  creditors  only  for  debts  and  con- 
tracts created  while  they  are  stockholders. 

Hall  V.  Hughes,     p.  491 
13.  If  a  stockholder  disposes  of  his  stock  in  good  faith,  he  has  no 
liability  thereon  to  creditors  as  to  debts  thereafter  created. 

Hall  V.  Hughes,  p.  491 

STORAGE  COMPANIES. 

1.  Bailees. 

A  corporation  engaged  in  the  storage,  moving  and  shipping 
of  furniture  as  a  warehouseman  and  bailee,  is  bound  only 
to  ordinary  care;  and  is  responsible  for  losses  or  damages 
caused  by  ordinary  negligence. 

Security  Storage  Co.  v.  Denys.   p.  344 

2.  Damage  to  goods. 

Where  goods  are  delivered  to  a  warehouseman  in  good  condi- 
tion, and  when  redelivered  some  are  found  in  bad  condi 
tion  and  some  lost,  the  law  presumes  negligence  on  the  part 
of  the  bailee,  and  throws  upon  him  the  burden  of  accounting 
for  the  condition  of  the  property  and  for  the  missing  arti- 
cles. Security  Storage  Co.  v.  Denys.   p.  344 

3.  Expert  evidence. 

In  such  a  case,  the  testimony  of  an  expert  who  valued  the 
goods  in  their  injured  condition,  and  from  the  testimony  of 
the  OAvner  appraised  their  value  before  the  injury  complained 
of,  is  admissible.  Security  Storage  Co.  v.  Denys.    p.  341 

STREETS. 

I.  Abutting  owners. 

The  owners  of  abutting  property  have  the  right  to  use  the 
street  as  means  of  ingress  and  egress  to  and  from  their 
properties,  but  the  right  is  subject  to  such  reasonable  use  of 
the  streets,  not  inconsistent  with  their  use  as  public  high- 
ways for  the  public  good  or  convenience. 

State  V.  Burkett.    p.  626 
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:i.  Baltimore  City. 

Power  conferred  upon  the  Mayor  and  City  Council  of  Balti- 
more to  maintain  and  regulate  the  use  of  the  streets  of  the 
city  is  a  trust  for  the  benefit  of  the  general  public^  of  which 
the  municipal  corporation  can  not  divest  itself. 

State  V.  Burkett,    p.  624 

3.  But  this  power  can  not  be  so  exercised  as  to  defeat  or  seriously 
interfere  with  the  enjoyment  of  the  streets  by  the  public. 

State  V.  BurJcett.    p.  624 

4.  Maricet  stalls. 

The  City  has  the  right,  in  the  exercise  of  the  police  power 
delegated  to  it,  to  erect  market  stalls  along  the  curb  on  Eutaw 
street,  within  the  limits  of  Lexington  Market,  as  established 
by  its  ordinances,  and  to  authorize  and  license  the  use  of 
such  stalls  for  market  purposes.  State  v.  Burkett,  p.  625 

5.  Such  a  use  of  the  street  is  a  reasonable  use  of  the  City's  power 
and  is  not  a  violation  of  its  duties  to  the  public,  or  to  the 
owners  of  the  abutting  property.        State  v.  Burkett.    p.  626 

STRIKING  OUT  JUDGMENTS.    See  Judgments. 

SUNDAY.     See  Judicial  Notice. 

SUICIDES.    See  Fraternal  Beneficial  Associations. 

SURETY  COMPANIES. 

I.  Funds  deposited  with  State  Treasurer. 

Under  Article  23,  section  110  of  the  Code  (1912),  certain  funds 
are  required  to  be  deposited,  by  eacb  Surety  Company  doing 
business  in  Maryland,  with  the  State  Treasurer,  to  be  held 
by  him  in  trust  as  security  for  all  the  holders  of  the  com- 
pany's policies;  such  a  company,  while  solvent,  went  intv 
voluntary  dissolution;  the  receivers  filed  a  petition  to  require 
the  State  Treasurer  to  deliver  to  them  the  securities  that 
had  been  so  deposited  with  him  by  the  corporation;  upon 
appeal  by  the  Treasurer  from  an  order  of  the  Court  directing 
him  to  deliver  the  securities,  it  was  held,  that,  under  the  law 
and  the  facts  of  the  case,  there  was  no  warrant  for  the  Treas- 
urer to  deliver  the  securities  which  had  been  so  placed  in  his 
hands  for  specific  trust  purposes.        Vandiver  v.  Poe,    p.  357 
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TAXATION. 

I.  Collateral  inheritance  tax:  widows. 

Under  section  120  of  Article  81,  Code  (1912),  the  collateral 
inheritance  tax  is  not  to  be  charged  against  a  widow  for  prop- 
erty bequeathed  to  her  by  her  husband. 

Hagerstown  Trust  Co.,  Ex.  of  Mealey.    p.  230 

TESTAMENTARY   LAW.     See   Lapsing   of  Legacies. 
Wills. 

TITLE  OF  STATUTES.    See  Constitutional  Law,  3. 

TRUSTEES.    See  Attachment,  4.    Executobs,  etc.,  10. 

TRUSTS.     See  Orphans'  Courts.      Stock  and  Stock- 
holders, 6. 

TRUSTS    AND    TRUSTEES.      See   Orphans'    Courts. 

Stock  and  Stockholders,  6. 
I.  Devolution. 

Trusts  of  real  estate,  upon  the  trustee's  death,  devolve  upon  his 
heirs  at  law.  Bait.  Tr.  Co.  v.  George's  Creek  C.  &  J.  Co.  p.  34 
^.  Trusts  of  personalty  devolve  upon  the  executor  or  the  admin- 
istrator for  the  preservation  of  the  title,  until  the  appoint- 
ment of  a  new  trustee. 

Bait.  Tr.  Co.  v.  George's  CreeJc  C.  £  I.  Co.  p.  34 
3.  Where  the  trust  estate  has  been  in  course  of  administraiion  by 
the  deceased  trustee,  it  is  the  duty  of  the  executor  or  admin- 
istrator to  render  an  account  of  the  trusts,  and  in  such  cases  it 
would  be  proper,  and  perhaps  necessary,  that  the  executor  or 
administrator  should  be  a  party  to  a  proceeding  for  the 
appointment  of  a  new  trustee. 

Bait.  Tr.  Co.  v.  George's  Creeh  C.  &  I.  Co.   p.  34 
4-  But  the  rule  has  no  application  to  property  that  was  never  in 
the  trustee's  possession. 

Bait.  Tr.  Co.  v.  George's  Creeh  C.  £  I.  Co.    p.  34 

5.  Duration. 

Where  all  the  purposes  of  a  trust  have  ceased,  or  are  at  an 
end,  the  absolute  estate  is  in  the  person  entitled  to  the  last 
use.  Hagerstown  Trust  Co.,  Ex.  of  Mealey.    p.  234 

6.  Whether  or  not  a  trust  survives  the  death  of  the  life  tenant 
depends  upon  the  terms  creating  the  trust. 

Hagerstown  Trust  Co.,  Ex.  of  Mealey.    p.  234 
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VERBAL  FACTS.    See  Evidence,  18. 

VERDICTS.     See  Practice. 

WAIVERS.     See  Limitations.     Wabeanty,  12. 

WARRANTY. 

1.  Creation  of  warranty. 

In  order  to  create  an  express  warranty,  it  is  not  necessary  that 
the  word  "warranty"  be  used. 

White  Automobile  Co,  v.  Dorsey,    p.  258 

2.  Any  affirmation  of  the  quality  or  condition  of  the  thing  sold 
(apart  from  the  mere  opinion  or  belief),  made  by  the  seller 
at  the  time  of  the  sale,  for  the  purpose  of  assuring  the  buyer 
of  the  truth  of  the  facts  affirmed,  and  inducing  him  to  make 
the  purchase,  if  so  received  and  relied  on  by  the  purchaser, 
is  an  express  warranty. 

White  Automobile  Co,  v.  Dorsey,    p.  258 

3.  Breach:  proper  operation  of  machine. 

Whether  or  not  the  boiler  had  been  operated  according  to  the 
instructions  furnished  by  the  vendor  was  a  question  for  the 
jury.  Eckels  v.  Cornell  EcortKymizer  Co,    p.ll7 

4.  — ;  sufficiency  of  test;  for  jury. 

In  a  suit  for  the  contract  price  of  a  boiler  that  was  guaranteed 
to  show  a  certain  efficiency  and  economy,  the  defence  was 
that  the  results  guaranteed  were  not  attained;  held  that, 
in  such  a  case  the  question  of  the  sufficiency  of  the  test  was 
for  the  jury  to  decide. 

Eckels  V.  Cornell  Economizer  Co,    p.  117 

5*         — ;  return  of  article. 

Upon  a  breach  of  warranty,  the  purchaser  may  return  the 
chattel  within  a  reasonable  time  after  discovering  the  breach, 
and  recover  in  assumpsit,  on  the  common  counts,  the  amount 
paid ;  or  he  may  retain  the  chattel  and  sue  on  the  contract  for 
damages  for  the  breach. 

White  Automobile  Co,  v.  Dorsey,    p.  258 

6.         — ;  measure  of  damages. 

In  the  latter  case  the  measure  of  damages  ordinarily  is  the 
difference  between  the  value  of  the  article  with  the  defect 
warranted  against,  and  the  value  it  would  have  had  without 
the  defect.  White  Automobile  Co,  v.  Dorsey.    p.  258 
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7.  — ;  value;  price. 

The  price  is  strong  prima  facie  evidence  of  Ihe  value  of  the 
article  if  sound  according  to  the  warranty. 

White  Automobile  Co.  v.  Dorsey.    p.  258 

8.  Evidence:  other  articles. 

Proof  that  other  owners  had  trouble  with  cars  of  the  same 
make  is  not  admissible  in  evidence,  without  showing  under 
what  conditions  such  cars  were  run  and  used. 

White  Automobile  Co,  v.  Dorsey,    p.  263 

9.  Failure  of   consideration. 

It  was  upon  the  defendant  to  show  a  failure  of  consideration. 
Eckels  V.  Cornell  Econdmizer  Co.    p.  117 

10.  Other  warranties. 

Where  an  action  for  breach  of  warranty  is  brought  on  certain 
express  warranties,  evidence  of  other  and  different  warran- 
ties are  inadmissible.    White  Automobile  Co.  v.  Dorsey,  p.  259 

11.  Prayers. 

Where  a  defendant,  in  a  suit  for  the  purchase  price  of  a  guar- 
anteed article,  takes  a  defense  on  one  clause  of  a  warranty 
only,  a  prayer  that  directs  a  verdict  in  his  favor  if  the  jury 
find  any  failure  in  other  clauses  of  the  warranty,  is  erroneous. 
Eckels  V.  Cornell  Economizer  Co.    p.  121 

13.  Waiver:  by  keeping  article. 

Where  a  purchaser  of  an  automobile  received  and  used  the 
car  four  months  before  he  paid  for  it,  and  continued  to  use 
it  for  several  months  thereafter,  he  forfeited  his  right  to 
repudiate  the  contract  and  return  the  car. 

White  Automobile  Co.  v.  Dorsey.    p.  260 

13*         —;  giving  notes. 

Where  a  guaranteed  article  has  been  tested,  the  giving  of  notes 

for  the  payment  of  its  purchase  price,  operates  as  a  waiver 

of  defences  on  the  ground  of  any  alleged  breach  of  warranty. 

Eckels  V.  Cornell  Economizer  Co.    pp.  118-119 

AVHARVES.     See  County  Commissioners. 

WIDOWS.      See    Administration.      Execcttors.      Taxa- 
tion. 
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\ 
WILLS.    Se^  Construction — .    Probate — .    Execution, 

ETC. 
J.  Caveat. 

On  the  trial  of  issues  as  to  the  valid  execution  of  a  will,  the 
instrument  itself  may  be  offered  in  evidence  and  read  to  the 
jury.  \  Conrades  v.  Heller,    p.  452 

3.  Capacity:  prayers. 

At  a  trial  of  issues  on  the  caveat  to  a  will,  where  there  was  no 
evidence  as  to  the  want  of  capacity,  a  prayer  instructing  the 
jury  that  there  is  no  evidence  which  could  fairly  be  made  in 
any  way  to  show  that  the  jtestator  did  not  have  testamentary 
capacity  according  to  the  standard  fixed  by  law  of  the  State, 
is  correct.  Conrades  v.  Heller,    p.  453 

3.  Changing—;  mere  intent. 

A  mere  intent  to  change  a  will  is  not  sufficient  to  operate  as  a 
change.  Conrades  v.  Heller,   p.  454 

4.  Contract  as  to  maicing  will. 

Where  by  a  valid  contract,  in  consideration  of  marriage,  a  man 
had  agreed  to  make  by  will  a  certain  provision  for  his  wife, 
on  his  death,  the  widow  has  the  right  to  have  the  contract 
established  and  enforced  by  a  Court  of  Equity ;  and  the  right 
is  not  defeated  by  caveat  proceedings  which  determine  that 
the  testamentary  paper  left  by  him  was  not  a  valid  or  effective 
will.  Bradley  v.  Bradley,    p.  654 

WILLS:  CONSTRUCTION.    See  Orphans'  Court. 
I.  Bequests  to  subordinate  organizations  of  eleemosynary  cor- 
porations. 

A  Maryland  corporation,  The  Institute  of  Mission  Helpers  of 
Baltimore  City,  had  for  its  purpose  to  aid  the  indigent  poor 
among  negroes,  especially  deaf  mutes;  the  religious  com- 
munity whose  members  carried  on  the  work  of  the  corpora- 
tion were  members  of  a  society  called  The  Institute  of  Mis- 
sion Helpers  of  the  Sacred  Heart ;  the  better  to  carry  on  their 
work,  a  school  was  established  in  Baltimore  City  known  as 
St.  Francis  Xavier  Roman  Catholic  Boarding  and  Day 
School  for  Deaf  Mutes.  This  was  the  only  corporation,  com- 
munity and  school  of  that  name  in  the  City  of  Baltimore. 
The  testatrix  during  her  life  had  frequently  made  contribu- 
tions to  The  Institute  of  Mission  Helpers  of  Baltimore  under 
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the  name  of  The  Institute  of  Mission  Helpers  of  the  Sacred 
Heart,  and  by  contributions  to  the  St.  Francis  Xavier  Boman 
Catholic  Boarding  and  Day  School  for  Deaf  Mutes;  in  her 
will,  among  bequests  to  several  bodies  corporate,  she  left  a 
legacy  to  St.  Francis  Xavier  Boman  Catholic  Boarding  and 
Day  School  for  Deaf  Mutes,  and  one  also  to  The  Institute 
of  Mission  Helpers  of  the  Sacred  Heart;  neither  of  these 
institutions  were  incorporated,  but  in  viow  of  the  circum- 
stances and  of  the  fact  that  the  testatrix  knew  that  the  school 
was  conducted  by  The  Institute  of  Mission  Helpers  of  Balti- 
more City,  it  was  held,  that  the  devise  was  valid. 

Holloway  v.  Mission  Helpers,   pp.  670-671 

2.  The  fact  that  the  testatrix,  in  her  will,  referred  to  the  school 
as  a  body  corporate,  was  held  not  to  affect  the  question. 

Holloway  v.  Mission  Helpers,   p.  672 

3.  '*Equal  parts.*' 

A  will  dividing  an  estate  into  two  equal  parts  was  held,  from 
the  actual  terms  used  in  the  will,  as  well  as  from  the  general 
sense,  to  mean  "into  two  equal  parts,"  as  to  aZZ  of  the  testator's 
property,  excepting  as  to  certain  specific  personal  property 
specifically  devised.    Hemsley  v.  Hollingsworth.    pp.  436, 438 

4.  General  and  particular  intent. 

Where  there  is  a  general  intent  and  a  particular  intent  appar- 
ent upon  the  face  of  a  will,  the  general  intent,  although  first 
expressed,  controls  and  overrides  the  particular  intent,  if 
there  be  conflict.  Hemsley  v.  Hollingsworth.  p.  437 

5.  Lapsing  of  legacies. 

Chapter  34  of  the  Act  of  1810  provided  against  the  lapsing  of 
legacies  by  the  death  of  the  legatee  or  devisee  before  the  tes- 
tatrix; Chapter  37  of  the  Acts  of  1910  (Code,  section  326 
of  Article  93),  provides  that  the  Act  of  1810  should  not  apply 
when  a  testator  "shall"  become  insane  or  otherwise  incom- 
petent, to  cancel,  revoke  or  alter  the  will ;  held,  that  this  does 
not  apply  to  cases  where  a  testator  became  insane  or  incompe- 
tent before  the  passage  of  the  Act. 

Hemsley  v.  Hollingsworth.    p.  439, 444 

6.  Parol  evidence. 

If  the  subject  of  a  bequest  is  described  by  reference  to  extrin- 
sic facts,  parol  or  extraneous  evidence  is  competent  to  show 
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what  was  intended  by  the  testator  and  to  explain  any  equivo- 
cal clause.  Temple  v.  Bradley,    pp.  607-608 

7.  Reference  to  other  documents. 

By  her  will,  a  testatrix,  after  other  bequests  and  life  estates, 
devised  all  the  balance  of  her  estate  to  her  children,  etc.,  in 
equal  shares,  and  further  directed  that  the  several  sums 
charged  against  her  children,  which  would  be  found  among 
her  books  and  papers,  were  to  form  part  of  her  estate,  and 
to  be  deducted  from  the  shares  of  her  children  according  to 
the  respective  charges  against  them.  A  book  was  found  among 
the  effects  of  the  testatrix  in  the  name  of  herself  and  hus- 
band, in  which  such  charges  were  entered  against  the  chil- 
dren. The  evidence  offered  to  show  that  the  book  was  the 
one  referred  to  was  held  to  be  sufBcient  and  the  book  itself 
was  held  to  be  admissible  in  evidence  to  prove  such  charges. 

Temple  v.  Bradley,  pp.  606-607 

8.  The  fact  that  the  book  was  in  the  joint  names  of  the  testatrix 
and  her  husband  was  held  to  be  immaterial,  when  it  was 
shown  that  the  husband  had  no  property  and  that  the  wife 
carried  on  business  in  their  joint  names. 

Temple  v.  Bradley,   p.  607 

WILLS:  EXECUTION  AND  PEOBATE. 
I.  Attestation:  presence  of  testator. 

For  the  proper  execution  of  a  will  it  is  sufBcient  to  prove  that 
two  or  more  witnesses  signed  the  will  in  the  presence  of  the 
testator,  and  it  need  sot  be  subscribed  by  the  testator  in  the 
presence  of  witnesses.  Conrades  v.  Heller,    p.  459 

J.         — ;  request  by  testator. 

Il  is  not  necessaiy  to  the  valid  execution  of  a  will  that  the 
testator  should  ash  the  witnesses  to  sign ;  it  is  sufScient  if  he, 
by  word,  act,  sign  or  conduct,  makes  it  certain  that  he  intends 
the  paper  to  be  his  will  and  desires  the  witnesses  to  sign  it 

Conrades  v.  Heller,   p.  461 

3.         — ;  witness,  legatee. 

The  fact  that  an  attesting  witness  is  also  a  legatee  under  the 
will  does  not  affect  his  competency,  nor  does  the  fact  that  he 
is  a  member  of  the  chtrch  to  which  the  testator  devised  her 
property.  Conrades  v.  Heller,    pp.  456-457 
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4.  Testamentary  capacity:  understan 

If  a  testator  understands  the  effe<  "i 

whole^  it  is  not  material  that  he  di  til- 

ing of  all  of  its  technical  terms.  56 

5*  Undue  influence:  bequests  to  churwu. 

The  mere  fact  that  the  bulk  of  the  testator's  property  is 
bequeathed  to  the  church  to  which  she  and  two  of  the  attest- 
ing witnesses  belonged  is  no  evidence  of  undue  influence. 

Conradss  v.  Heller,   p.  457 

6.  Probate:  Jurisdiction  of  Orphans*  Court* 

The  jurisdiction  conferred  by  section  338  of  Article  93  of  the 
Code  (1912)  upon  the  Orphans'  Court  is  exclusive,  but  in  its 
exercise  jsueh  courts  are  limited  to  the  probate  of  wills,  testa- 
ments and  codicils,  and  they  are  not  authorixed  by  it  to  take 
the  probate  of  any  paper  writing  not  of  such  a  character. 

Bradley  v.  Bradley,   p.  652 

7.  — ;  action  in  rem. 

A  petition  to  probate  a  will  is  in  rem;  and  not  only  involves 
the  testamentary  capacity  of  the  testator,  his  residence  within 
the  jurisdiction  and  the  sufficiency  of  the  execution  of  the 
will,  but  also  involves  the  fact  that  the  instrument  probated 
is  testamentary  in  character.        Bradley  v.  Bradley,    p.  652 

8.  — ;  conclusive  until  reversed. 

Like  any  other  judgment  of  a  competent  jurisdiction,  the  pro- 
bate of  a  will  is  conclusive  until  revoked  or  set  aside  accord- 
ing to  law.  Bradley  v.  Bradley,    p.  653 

o  A  paper  writing  having  the  form  and  verbiage  of  a  will  and 
codicil,  and  executed  as  such,  was  presented  to  the  Court  for 
probate  by  Jane  B.  Bradley,  wife  of  the  deceased;  in  pre- 
senting the  paper  she  stated  under  oath  that  she  did  not 
"know  of  any  will  or  codicil  of  Heary  Bradley  other  than 
the  above  instrument  of  writing,"  and  after  taking  the  affi- 
davits of  witnesses  thereto  made  in  the  usual  form^  the  Court 
passed  its  order  admitting  it  to  probate  as  the  true  and  gen- 
uine last  will  and  testament  and  codicil  of  Henry  Bradley, 
deceased.  Th:  ^  was  the  judicial  deternaination  of  a  Court 
made  in  the  exercise  of  the  exclusive  jurisdiction  conferred 
upon  it  by  statute,  and  was  held  fo  be  conclusive  until  re- 
versed or  set  aside.  Bradley  v.  Bradley,    p.  654 
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WITNESSES. 

1.  Capacity  to  testify. 

Where  a  witness  on  being  questioned  as  to  the  capacity  of  a 
party  to  make  a  valid  deed  or  contract  on  a  particular  day, 
replied  that  s!he  could  not  say  because  she  was  not  there,  it  3id 
not  affect  the  admissibility  in  evidence  of  her  general  opin- 
ion as  to  his  capacity,  when  she  was  a  sister  of  the  party  and 

.     had  long  lived  with  him.  Line  v.  Line,    p.  409 

2.  Contradiction:  foundation. 

Questions  intended  to  lay  a  foundation  to  contradict  a  witness 
by  showing  that  he  had  made  different  statements  at  other 
times,  should  include  the  time,  the  place  where,  and  the  per- 
sons to  whom  the  alleged  contradictory  statements  were  made. 

Conrades  v.  Heller,    p.  451 

3.  Excluding  proper  answers. 

When  the  answer  of  witnesses  to  a  question  that  has  been 
objected  to  has  already  been  given  in  evidence  and  adduced  by 
the  party  objecting,  its  admission  is  not  reversible  error. 

Smith  V.  Brown,     p.  250 
See  also — Wagner  v.  State,   p.  563 

4.  The  fact  that  a  witness  was  not  permitted  to  answer  certain 
questions,  can  not  present  reversible  error,  when  the  same 
facts  were  put  in  evidence  by  other  testimony. 

Conrades  v.  Heller,   p.  451 

5.  Recalling  witnesseis. 

It  is  discretionary  With  the  trial  court  whether  or  not  a  wit- 
ness may  be  recalled  after  having  been  examined  in  chief, 
cross-examined  and  dismissed.  Wagner  v.  State,    p.  562 
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